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Court  of  Appeals  of  the  District  of  Columbia 

No.  4687. 

Edwin  C.  Bennett  et  al.,  Appellants, 

vs. 

United  States  Shipping  Board  Emergency  Fleet 

Corporation  et  al. 

a  Supreme  Court  of  the  District  of  Columbia. 

Equity.  No.  42767. 

Edwin  C.  Bennett,  H.  W.  Sweet,  G.  E.  Ferguson,  H.  Van 
Voorheis,  Tra  Gee,  J.  R.  Preston,  Ralph  E.  Hodges,  Hal 
George  Mullin,  Benjamin  H.  Islin,  Frederick  E.  Drew, 
Howard  B.  Jackson,  David  McArthur,  Joseph  L.  Jack- 
son,  George  A.  Goldsmith,  Wm.  MacGregor,  James  H. 
Vankeuren,  John  T.  Bishop,  William  Byars,  George  H. 
Eckerson,  Lillian  M.  Sammes,  Thomas  Quigley,  Winfield 
S.  Wells,  Raymond  T.  Osterhaudt,  William  Mdore,  Edwin 
Senior,  Fred  C.  Hall,  Alfred  M.  Grosse,  Alexander  Rob¬ 
ertson,  Peter  Smith,  Olaf  S.  Angers,  Florence  II.  Dobson, 
H.  Edw.  Hildebrand,  David  W.  Beggs,  Edward  J.  Gen- 
nett,  Charles  R.  Tompkins,  Andrew  T.  McKee,  Harry 
Nelson  De  Lancy,  Francis  E.  Hodge,  Samuel  B.  Crosby, 
William  McElrath,  Roy  T.  Urquhart,  Wm.  Dl  Flannery, 
Stuart  M.  Hirscliberg,  William  II.  Yix,  Monroe  Hannan, 
W.  Edwin  Van  Wagner,  Lucius  G.  Tong,  Paul  Harry 
Dowell,  Harry  J.  Wahl,  Harry  E.  Peterson,  Louis  Martin, 
Joseph  P.  Feeney,  L.  R.  Tiner,  George  R.  Krom,  Michael 
Reidv,  Robert  M.  Rodger,  Harrv  L.  Ilvattj  Jesse  W. 
Christie,  Harry  C.  Appelbaum,  William  D.  Taggart  and 
James  L.  Gillis])ie,  Plaintiffs,  | 

vs. 

United  States  Shipping  Board  Emergency  Fleet  Corpora- 
tion,  Leigh  C.  Palmer,  President  of  United  States  Ship¬ 
ping  Board  Emergency  Fleet  Corporation;  T.  V.  O’Con¬ 
nor,  E.  C.  Plummer,  Meyer  Lissner,  W.  S.  Benson,  B.  E. 
Haney,  Frederick  I.  Thompson,  and  Williajn  S.  Hill, 
Commissioners  of  the  United  States  Shipping  Board; 
Andrew  W.  Mellon,  Secretary  of*  the  Treasury  of  the 
United  States,  and  Frank  White,  Treasurer  of  jthe  United 
States,  Defendants. 
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United  States  of  America. 

District  of  Columbia ,  ss : 

Be  it  remembered,  That  in  the  Supreme  Court  of  the 
District  of  Columbia,  at  the  City  of  Washington,  in  said 
District,  at  the  times  hereinafter  mentioned,  the  following 
papers  were  filed  and  proceedings  had,  in  the  above  entitled 
cause,  to  wit : 

1  Bill  of  Com  plaint. 

Filed  June  23,  1924. 


In  the  Supreme  Court  of  the  District  of  Columbia. 

Equity.  No.  42767. 

Edwin  C.  Bennett,  II.  \Y.  Sweet,  0.  E.  Ferguson,  H.  Van 
Voorheis,  Ira  Gee,  J.  B.  Preston,  Ralph  E.  Hodges,  Hal 
George  Mullin,  Benjamin  H.  Islin,  Frederick  E.  Drew, 
Howard  B.  Jackson,  David  McArthur,  Joseph  L.  Jack- 
son,  George  A.  Goldsmith,  Wm.  MacGregor,  James  H. 
Vankeuren,  John  T.  Bishop,  William  Byars,  George  H. 
Eckerson,  Lillian  M.  Sanunes,  Thomas  Quigley,  Winfield 
S.  Wells,  Raymond  T.  Osterhaudt,  William  Moore,  Edwin 
Senior,  Fred  C.  Hall,  Alfred  M.  Grosse,  Alexander  Rob¬ 
ertson,  Peter  Smlith.  Olaf  S.  Angers,  Florence  II.  Dobson, 
H.  Edw.  Hildebrand,  David  W.  Beggs,  Edward  J.  Gen- 
nett,  (diaries  R.  Tompkins,  Andrew  T.  McKee,  Harry 
Nelson  De  Lancy,  Francis  E.  Hodge,  Samuel  B.  Crosby, 
William  McElrath,  Roy  T.  Urquhart,  Wm.  D.  Flannery, 
Stuart  M.  Kirschberg,  William  II.  Vix,  Monroe  Hannan, 
W.  Edwin  Van  Wagner,  Lucius  G.  Tong,  Paul  Harry 
Dowell.  Harry  J.  Wahl.  Harry  E.  Peterson,  Louis  Mar¬ 
tin,  Joseph  P.  Feeney,  L.  R.  Tiner,  George  R.  Krom,  Mi¬ 
chael  Reidv,  Robert  M.  Rodger,  Harry  L.  Hyatt,  Jesse  W. 
Christie,  Harry  C.  Appelbaum,  William  I).  Taggart  and 
James  L.  Gillispie,  Plaintiffs, 

vs. 

United  States  Shipping  Board  Emergency  Fleet  Corpora- 
tion,  Leigh  C.  Palmer,  President  of  United  States  Ship¬ 
ping  Board  Emergency  Fleet  Corporation;  T.  V.  O'Con¬ 
nor,  E.  C.  Plummer,  Meyer  Lissncr,  W.  S.  Benson,  B.  E. 
Haney,  Frederick  I.  Thompson,  and  William  S.  Hill, 
Commissioners  of  the  United  States  Shipping  Board; 
Andrew  W.  Mellon.  Secretary  of  the  Treasury  of  the 
United  States,  and  Frank  White,  Treasurer  of  the  United 
States,  Defendants. 


tT.  S.  SHIPPING  BOARD,  ETC.,  ET  AL.  3 

2  The  bill  of  complaint  of  the  plaintiff^  herein  re¬ 

spectfully  shows  to  this  Honorable  Court  j: 

1.  That  the  plaintiffs  were  during  various  periods  be¬ 
tween  October  29,  1917,  and  December  31,  1920,,  employees 
of  the  Newburgh  Shipyards,  Inc.,  a  corporation  with  its 
shipyards  and  place  of  business  at  Newburgh  hi  the  State 
of  New  York,  and  that  they  sue  as  such  on  their  own  behalf 
and  on  behalf  of  all  others  similarly  situated;  that  the  de¬ 
fendant,  the  United  States  Shipping  Board 
Fleet  Corporation,  hereinafter  called  the  “Flee 
tion”  is  a  corporation  organized  and  existing 
laws  of  the  District  of  Columbia,  and  is  sued 
right;  the  defendant  Leigh  C.  Palmer  is  the  P 
the  Fleet  Corporation,  and  is  sued  in  that  capacity;  the 
defendants  T.  V.  O’Connor,  E.  C.  Plummer,  Meyer  Lissner, 
W.  S.  Benson,  B.  E.  Haney,  Frederick  I.  Thopipson  and 
William  S.  Hill  are  commissioners  of  the  United  States 


Emergency 
t  Corpora- 
under  the 
in  its  own 
Resident  of 


Shipping  Board,  hereinafter  called  the  “Shippii 


and  are  sued  in  that  capacity:  the  defendant  Andrew  W. 


g  Board”, 


ted  States, 
a nk  White 


Mellon  is  Secretary  of  the  Treasury  of  the  Uni 

»  • 

and  is  sued  in  that  capacity:  and  the  defendant  Ft 
is  Treasurer  of  the  United  States,  and  is  sued  in  that 
capacity. 

2.  After  the  entrance  of  the  United  States  into  the  World 
War  on  April  6,  1917,  the  Newburgh  Shipyards,  Inc.,  was 
incorporated  under  the  laws  of  Delaware,  and  acquired 
shipyards  and  facilities  at  Newburgh  in  the  State  of  New 


le  conduct 
Newburgh 
Fleet  Cor- 
r  9,000  ton 

I  • 


York  for  the  construction  of  vessels  needed  in  t 
of  the  war.  Thereafter  on  October  29,  1917,  the 
Shipyards,  Inc.,  entered  into  a  contract  with  the 
poration  for  the  construction  at  said  plant  of  fou 
steel  vessels  which  contract  was,  for  convenieijice,  desig¬ 
nated  as  No.  91-S.  C.”  On  the  16th  dav  |of  March, 
3  1918,  a  supplemental  agreement  was  entered  into  be¬ 

tween  the  Newburgh  Shipyards,  Inc*.,  andj  the  Fleet 
Corporation  for  the  construction  of  six  additional  9,000  ton 
steel  vessels  upon  the  same  terms  and  conditions  as  the 
original  contract  for  four,  which  supplemental  contract,  for 
convenience,  was  designated  as  “91-C.  C.  Supplemental.” 
In  said  contracts  the  Newburgh  Shipyards,  Inc.,  ivas  desig¬ 
nated  and  treated  as  the  agent  of  the  Fleet  Corporation  and 
throughout  the  continuance  of  the  contracts  the  Newburgh 
Shipyards,  Inc.,  actually  was  the  agent  of  the  Fleet  Corpora¬ 
tion.  Copies  of  contracts  “91-S.  C.”  and  “91-q>.  C.  Sup¬ 
plemental”  are  hereto  annexed  and  marked  Exhibits  “1-A” 
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and  “l-B”  respectively,  and  prayed  to  be  read  as  a  part 
hereof. 

3.  By  the  terms  of  the  aforesaid  contracts  for  the  con- 
struction  of  the  ten  vessels,  the  Fleet  Corporation  agreed  to 
pay  the  Newburgh  Shipyards,  Inc.,  its  agent,  the  entire  cost 
of  the  construction  of  the  vessels  plus  a  commission.  In 
other  words,  the  vessels  were  to  be  constructed  on  the  cost- 
plus  basis.  The  commission  to  be  received  by  the  New¬ 
burgh  Shipyards,  Inc.,  was  subject  to  increase  or  decrease, 
depending  upon  the  actual  cost  of  the  vessels  under  the  fol¬ 
lowing  arrangement:  The  contract  contained  an  estimate 
of  the  cost  of  each  of  said  vessels,  which  estimated  cost  was 
to  be  adjusted  according  to  the  increase  or  decrease  in  the 
cost  of  labor  and  materials  and  as  so  adjusted  was  denom¬ 
inated  the  revised  estimated  basis  cost,  and  it  was  provided 
that  if  the  said  vessels  cost  less  than  the  revised  estimated 
basis  cost,  then  the  difference  between  the  said  revised 
estimated  basis  cost  and  the  actual  cost  would  be  divided 
into  three  parts  and  distributed  in  the  manner  following 
as  shown  by  Article  XIX  of  Contract  91-S.  0.,  reading  in 
part  as  follows: 

“Should  the  actual  cost  upon  audit  be  less  than  the  re¬ 
vised  estimated  basis  cost,  such  saving  shall  be  di- 
4  vided  into  three  equal  parts,  one  of  which  shall  ac¬ 
crue  to  the  Agent  (the  Newburgh  Shipyards,  Inc.), 
onetothe  Owner  (the  Fleet  Corporation), and  the  third  shall 
be  distributed  in  such  manner  as  mav  be  agreed  to  bv  the 

*  o  i 

Owner  and  the  Agent  with  a  view  of  recognizing  continu¬ 
ous,  faithful  and  efficient  performance  of  duty  on  the  part 
of  employees.  Should  the  actual  cost  as  acertained  by  the 
aforesaid  audit  be  greater  than  the  revised  estimated  basis 
cost,  one-half  of  such  increase  shall  be  deducted  from  the 
Agent’s  fee  aforesaid,  and  the  remainder  shall  be  borne  by 
the  Owner,  provided,  that  in  no  case  shall  the  Agent’s  aver¬ 
age  fee  for  each  completed  vessel,  after  making  all  deduc¬ 
tions  and/or  additions  provided  for  in  any  article  hereof, 
be  less  than  the  average  minimum  fee  mentioned  in  Article 
XXIII  hereof.” 

4.  After  the  signing  of  the  contract  of  October  29,  1917, 
when  and  as  the  employees  were  engaged  to  work  in  con¬ 
nection  with  the  construction  of  said  vessels,  and  as  an  in¬ 
ducement  to  their  employment,  they  were  told  by  the  officers 
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of  the  Newburgh  Shipyards,  Inc.,  of  the  provision  of  said 
contract  quoted  in  paragraph  3,  and  that  in  tfye  event  the 
cost  of  said  vessels  should  be  kept  down  on  s|uch  an  eco¬ 
nomical  basis  that  the  actual  cost  should  be  Uss  than  the 
estimated  cost,  then  and  in  that  event  the  employees  ren¬ 
dering  continuous,  faithful  and  efficient  service  would  par¬ 
ticipate  in  one-third  of  the  said  saving  on  a  fair  and  equit¬ 
able  basis.  Continually  during  the  employment  of  the 
plaintiffs,  and  others  similarly  situated  in  whose  behalf  the 
suit  is  brought,  and  while  the  construction  of  said  vessels 
was  in  progress,  this  statement  was  oft  repeated  to  the  em¬ 
ployees  by  the  officers  of  the  Newburgh  Shipyards,  Inc., 
with  the  knowledge,  approval  and  consent  of  the  officers 
and  agents  of  the  Fleet  Corporation.  The  employees,  rely¬ 
ing  on  such  statements,  remained  at  work  on  many  occa¬ 
sions  throughout  the  period  of  construction  of  said  vessels 
for  hours  of  work  longer  than  those  for  which  they  had 
contracted.  The  employees  repeatedly  requested  and  de¬ 
manded  increases  of  salary  but  on  account  of  the  repre¬ 
sentations  made  to  them  that  they  would  participate  in 
one-third  of  the  savings  on  the  construction  of  said 
5  vessels  on  a  fair  and  reasonable  basis,  and  in  the 
expectation  of  such  participation  and  in  considera¬ 
tion  thereof,  the  employees  did  not  insist  upon  their 
demands  for  increase  of  pay,  notwithstanding  living 
and  other  expenses  had,  on  account  of  the  war,  ma¬ 
terially  increased,  and  notwithstanding  employees  of 
other  shipyards  throughout  the  country  were  receiving 
substantial  increases  in  salary.  Many  employees  of  the 
Newburgh  Shipyards,  Inc.,  received  offers  of  increased  pay 
from  other  shipyards  and  other  enterprises  if  they  would 
sever  their  connection  with  the  Newburgh  Shipyards,  Inc., 
and  work  in  such  other  shipyards  or  enterprises,  but  they 
were  persuaded  by  the  officers  of  the  Newburgh  Shipyards, 
Inc.,  with  the  knowledge,  approval  and  consent  of  the  Fleet 
Corporation,  to  remain  at  the  Newburgh  Shipyards,  Inc.,  on 
the  representation  and  expectation  that  they  Would  par¬ 
ticipate  in  one-third  of  the  savings  on  the  construction  of 
said  vessels.  Depending  and  relying  upon  such  representa¬ 
tions  made  by  the  officers  of  the  Newburgh  Shipyards,  Inc., 
as  agent  of  the  Fleet  Corporation,  as  in  this  paragraph  set 
forth,  the  plaintiffs  and  others  similarly  situated  in  whose 
behalf  this  suit  is  brought,  remained  at  work  a  t  the  New- 
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burgh  Shipyards,  Inc.,  and  continued  to  render  and  did 
render  continuous,  faithful  and  efficient  service  in  the  con¬ 
struction  of  the  said  ten  vessels. 

5.  That  it  was  understood  by  all  the  parties  to  the  con¬ 
tract  that  said  clause  hereinbefore  quoted  was  interpreted 
to  mean  that  in  the  event  that  there  were  savings  in  the 
construction  of  said  vessels  one-third  of  said  savings  would 
be  distributed  among  the  employees  on  a  fair  and  reason¬ 
able  basis.  This  understanding  on  the  part  of  the  Fleet 

Corporation  will  appear  from  a  copy  of  a  letter  from 
6  the  Director  of  Industrial  Relations  of  the  Fleet 
Corporation  to  the  Newburgh  Shipyards,  Inc.,  dated 
August  6,  1918,  hereto  annexed  and  marked  Exhibit  No.  2 
and  prayed  to  be  read  as  a  part  hereof. 

6.  That  in  pursuance  of  said  contracts,  ten  vessels  were 
built  by  the  Newburgh  Shipyards,  Inc.,  at  its  plant  at  New¬ 
burgh,  the  last  ship  being  completed  and  delivered  on  April 
27,  1920;  and  thereafter  the  Fleet  Corporation  caused  an 
audit  to  be  made  to  determine  the  actual  cost  of  said  vessels 
and  said  audit  developed,  and  it  was  a  fact  that  the  said 
ten  vessels  actuallv  cost  $930,000  less  than  their  estimated 
cost. 


7.  The  Fleet  Corporation  fully  recognized  its  obligation 
under  the  contract  to  pay  one-third  of  the  said  savings 
to  the  Newburgh  Shipyards,  Inc.,  and  in  the  early  part  of 
the  year  1923  (the  exact  date  being  unknown  to  the  plain¬ 
tiff)  the  Fleet  Corporation  paid  to  the  Newburgh  Ship¬ 
yards,  Inc.,  the  sum  of  $310,000,  representing  its  one-third 
of  the  saving  effected  in  the  cost  of  the  construction  of  said 
vessels;  and  at  that  time  mutual  releases  were  executed 
between  the  Newburgh  Shipyards,  Inc.,  and  the  Fleet  Cor¬ 
poration,  and  each  was  discharged  from  any  further  lia- 
bi lit v  to  the  other  under  the  contract  for  the  construction 
of  the  said  ten  vessels. 

8.  By  an  act  of  Congress  approved  June  12,  1922,  Con¬ 
gress  appropriated  to  the  Shipping  Board  acting  for  the 
Fleet  Corporation,  and  to  the  Fleet  Corporation  a  large 
sum  of  money  for  the  payment  of  claims,  damage  charges 
and  miscellaneous,  adjustments  against  the  Fleet  Corpora¬ 
tion  arising  under  contracts,  express  or  implied.  There¬ 
after  by  an  act  of  Congress  approved  February  13,  1923,  it 
was  provided  by  Congress  that  “any  part  of  the  sum  ap¬ 
propriated  by  the  aforesaid  act  of  June  12,  19*22,  remaining 
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i 

unexpended  or  uncommitted  on  July  1L  1923,  should 

7  be  covered  into  the  United  States  Treasury.”  After 
the  passage  of  the  Act  of  February  13,  1923,  and 

before  July  1,  1923,  the  Fleet  Corporation  and  the  Shipping 
Board,  acting  on  its  behalf,  through  their  officers,  agents 
and  employees,  caused  the  sum  of  $310,000,  [appropriated 
by  the  Act  of  June  12,  1922,  to  be  committecj  for  the  pay-' 
ment  of  the  claims  of  the  plaintiffs,  and  others  similarly 
situated  on  whose  behalf  thev  sue,  and  retained  the  said 
sum  out  of  the  Treasury  of  the  United  States  and  still  hold 
said  fund  so  committed,  to  which  fund  the  plaintiffs,  and 
others  similarly  situated  on  whose  behalf  they  sue,  are  en- 
titled,  and  which  fund  the  officers  and  agents  of  the  Fleet 
Corporation  and  of  the  Shipping  Board  hold  lor  the  benefit 
of  the  plaintiffs  and  those  similarly  situated  in  whose  be¬ 
half  this  suit  is  brought. 

9.  In  pursuance  of  the  agreement  for  the  construction  of 
the  said  ten  vessels,  the  Newburgh  Shipyards,  Inc.,  sub¬ 
mitted  to  the  Fleet  Corporation  a  plan  to  which  it  was  will¬ 
ing  to  agree  for  the  distribution  among  the  employees  of 
one-third  of  the  savings  effected  in  the  construction  of  the 
said  vessels,  and  has  done  and  performed  everything  that 
it  was  obligated  to  do  under  the  said  contract,  and  has  no 
further  interest  whatever  in  said  fund  or  in  its  distribution 
and  is  no  longer  the  agent  of  the  Fleet  Corporation. 

10.  Notwithstanding  the  submission  of  the  plan  of  dis¬ 
tribution  by  the  Newburgh  Shipyards,  Inc.,  as  stated  in 
paragraph  9,  the  Fleet  Corporation  and  the  Shipping  Board 
acting  in  its  behalf,  have  refused  to  agree  to  any  plan  or  to 
make  any  disttribution  among  1  lie  plaintiffs,  and  others 
similarly  situated  in  whose  behalf  this  suit  is  brought,  and 

claim  that  neither  the  Fleet  Corporation  nor  the 

8  Shipping  Board  acting  for  it,  is  obligated  to  pay  any 
part  of  the  said  sum,  representing  oncj-third  of  the 

savings  effected  in  the  construction  of  the  said  ten  vessels 
to  the  employees  or  any  of  them.  Notwithstanding  a  claim 
was  formally  filed  by  the  employees  of  the  Newburgh  Ship¬ 
yards,  Inc.,  engaged  upon  the  construction  of  the  ten 
vessels,  the  Fleet  Corporation  and  the  Shipping  Board  act¬ 
ing  for  it,  have  denied  the  existence  of  any  le^al  obligation 

under  the  terms  of  said  contract  to  make  an^  distribution 

* 

whatever  of  said  one-third  of  the  savings  effected  in  the 
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construction  of  the  vessels  and  have  wrongfully  and  unlaw¬ 
fully  declined,  failed  and  refused  to  agree  or  to  endeavor 
to  agree  upon  any  method  of  distribution  of  the  said  fund, 
and  have  refused  and  failed  to  exercise  the  duties  or  func¬ 
tions  as  distributors  and  trustees  of  said  fund,  despite  the 
fact  that  the  said  fund  has  been  committed  to  the  payment 
of  the  claims  of  the  employees  and  available  for  such  pay¬ 
ment. 

11.  Plaintiffs  are  advised  and  believe  and  therefore  aver 
that  the  said  fund  of  $.*>10,000  committed  to  the  payment  ot 
the  claims  of  the  employees  of  the  Newburgh  Shipyards, 
Inc.,  is  now  under  the  control  of  the  Fleet  Corporation, 
Leigh  C.  Palmer,  its  President,  and  T.  V.  O’Connor,  E.  C. 
Plummer,  Meyer  Lissner,  W.  S.  Benson,  B.  E.  Haney, 
Frederick  I.  Thompson  and  'William  S.  Hill,  Commissioners 
of  the  Shipping  Board,  and  that  such  officers  of  the  Ship¬ 
ping  Board  and  of  the  Fleet  Corporation  will  cause  this 
fund  to  lie  transferred  to  the  Treasure  of  the  United  States 
on  or  before  the  30th  day  of  June,  19*24,  unless  enjoined 
by  this  court,  and  that  if  said  fund  so  committed  is  allowed 
to  be  paid  into  the  Treasury  of  the  United  States  the  plain¬ 
tiffs,  and  others  similarly  situated  in  whose  behalf  this 

suit  is  brought,  will  lie  wrongfully  and  irreparably 
9  damaged  in  that  a  fund  to  which  thev  are  entitled 
will  pass  out  of  the  control  of  the  Fleet  Corporation 
and  they  will  lose  said  fund. 

12.  The  plaintiffs,  and  those  similarly  situated  in  whose 
behalf  this  suit  is  brought,  during  the  construction  of  the 
ten  vessels  rendered  continuous,  faithful  and  efficient  per¬ 
formance  of  duty,  and  are  without  adequate  and  complete 

remedv  at  law. 

• 

Wherefore,  the  premises  considered,  the  plaintiffs  pray: 

1.  That  process  issue  out  of  this  Honorable  Court  directed 
to  the  defendants  and  each  of  them,  requiring  them  to  ap¬ 
pear  and  answer  the  exigencies  of  this  bill. 

2.  That  a  rule  to  show  cause  issue  out  of  this  Honorable 
Court  directed  to  the  defendants,  the  Fleet  Corporation, 
Leigh  C.  Palmer,  President  of  the  Fleet  Corporation,  and  to 
the  defendants  T.  V.  O’Connor,  E.  C.  Plummer,  Meyer  Liss¬ 
ner,  W.  S.  Benson,  B.  E.  Haney,  Frederick  I.  Thompson 
and  William  S.  Hill,  Commissioners  of  the  Shipping 
Board,  requiring  them  to  appear  and  show  cause  why  they 
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should  not  be  enjoined  pending  this  suit  covering,  pay¬ 
ing  or  transferring  into  the  Treasury  of  the  United  States 
the  aforesaid  fund  of  $310,000  heretofore  comniitted  to  the 
payment  of  the  claims  of  the  plaintiffs  and  others  similarly 
situated  in  whose  behalf  this  suit  is  brought  qnd  why  the 
said  fund  of  $310,000  should  not  be  impounded  into  the 
Registry  of  the  Court  pending  this  litigation;  ^nd  directed 
to  Andrew  W.  Mellon,  Secretary  of  the  Treasury  of  the 
United  States,  and  Frank  White,  Treasurer  ofj  the  United 
States,  requiring  them  to  appear  and  show  cause  why  they 
should  not  be  enjoined  from  receiving  into  the  Treasury  of 
the  United  States  the  said  fund  of  $310,000;  and  upon  the 
hearing  of  said  rule  that  the  Fleet  Corporation  and  Leigh 

C.  Palmer,  its  President,  and  T.  V.  O’Connor,  E.  C. 
10  Plummer,  Meyer  Lissner,  W.  S.  Benson,  B.  E. 

Haney,  Frederick  I.  Thompson  and  William  S.  Hill, 
Commissioners  of  the  Shipping  Board,  pending  this  suit, 
be  enjoined  from  covering,  paying  or  transferring  into  the 
Treasury  of  the  United  States  the  said  fund  of  $310,000  and 
that  the  said  fund  of  $310,000  be  impounded  into  the  Reg¬ 
istry  of  the  Court;  and  that  the  defendants  j\ndrew  W. 
Mellon,  Secretary  of  the  Treasury  of  the  United  States, 
and  Frank  White,  Treasurer  of  the  United  States,  pending 
this  suit  be  enjoined  from  receiving  into  the  Treasury  of 
the  United  States  the  said  fund  of  $310,000. 

3.  That  the  Court  upon  the  final  hearing  of  this  cause 
decree  that  the  plaintiffs,  and  all  others  similarly  situated 
for  whom  thev  sue,  are  entitled  to  one-third  of  the  said 
fund  of  $930,000  representing  the  saving  effected  in  the 
construction  of  the  said  ten  vessels;  and  that  the  court  de¬ 
cree  that  the  plaintiffs,  and  others  similarly  situated  on  be¬ 
half  of  whom  this  suit  is  brought,  are  entitled  to  the  fund  of 
$310,000  committed  and  held  in  the  manner  aforesaid,  and 
that  such  sum  is  held  by  the  said  defendants  foij  the  benefit 
of  the  plaintiffs  and  others  similarly  situated  for  whose 
benefit  this  suit  is  brought. 

4.  That  the  Court  upon  the  hearing  of  this  cause  de¬ 
termine  what  shall  be  a  fair,  reasonable  and  equitable  basis 
of  distribution  of  the  said  fund  of  $310,000  among  the 
plaintiffs  and  others  similarly  situated  and  thaj  the  Court 
direct  the  defendant,  the  Fleet  Corporation,  to  make  dis¬ 
tribution  of  said  fund  in  accordance  with  the  finding  of 
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the  Court,  and  to  this  end  that  this  cause  be  referred  to  the 
Auditor  to  determine  the  number  of  employees,  the  amount 
of  their  wages  and  salaries,  the  length  of  employment  and 
other  matters  necessary  to  a  proper  determination  of  a  fair 
and  reasonable  basis  of  distribution  of  said  fund,  and 
11  if  necessary  that  trustees  be  appointed  to  carry  out 
such  distribution. 

5.  That  upon  hearing  of  this  cause  the  Court  require 
the  Fleet  Corporation  to  make  a  fair  and  reasonable  distri¬ 
bution  of  the  said  fund  of  $310,000  in  accordance  with  the 
aforesaid  contracts  “01  -S.  ('."and  “01  S.  C.  Supplemental" 
among  the  plaintiffs  and  those  similarly  situated  in  whose 
behalf  this  suit  is  brought. 

6.  That  the  Court  decree  that  the  defendant,  t lie  Fleet 
Corporation,  pav  to  the  plaintiffs,  and  each  of  them,  and 
to  those  similarlv  situated  for  whom  the  suit  is  brought, 
such  sum  to  which  they  are  respectively  entitled  out  of  the 
fund  of  $310,000|  or  such  sum  as  they  are  respectively  en¬ 
titled  under  the  provisions  of  the  aforesaid  contracts  “91-S. 
C."  and  **hl-S.  C.  Supplemental,”  and  that  the  plaintiffs 
and  each  of  them  have  a  judgment  therefor  as  at  law. 

7.  And  such  other  and  further  relief  as  to  the  Court  mav 

V 

seem  meet  and  proper. 

i  EDWIN  C.  BENNETT. 


ASHBY  WILLIAMS, 

DOUGLAS  ,  OBEAR  &  DOUGLAS, 
JO  V.  MORGAN, 

Counsel  for  Plaintiffs. 


State  of  New  York, 

County  of  Xew  York.  To  wit: 

Edwin  C.  Bennett,  being  first  duly  sworn,  doth  under 
oath  depose  and  say  that  lie  is  one  of  the  plaintiffs  in  the 
above  entitled  cause  and  that  he  has  read  the  bill  of  com¬ 
plaint  subscribed,  by  him  in  his  own  behalf  and  on  behalf 
of  the  other  plaintiffs  and  that  he  knows  the  contents 
thereof;  that  during  the  life  of  the  contract  mentioned  in 
said  bill  of  complaint  he  was  employed  by  the  New- 
12  burgh  Shipyards,  Inc.,  as  Vice-President  and  Gen¬ 
eral  Manager  and  is  familiar  with  all  the  facts  al- 
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leged  in  said  bill;  that  the  same  are  true  to  the  best  of  his 


knowledge  and  belief. 


EDWIN  C.  BENNETT, 

E.  I).  H.  CARLETON, 

Notary  Public ,  N.  Y .  Co.  #34. 


Subscribed  and  sworn  before  me  this  21st  4a.v  of  June, 
1924. 

~  [seal.]  E.  D.  H.  CARLETON, 

Notary  Public ,  N.  Y.  Co.  #34. 

My  com.  expires  March  30,  1926. 

Plaintiffs’  Exhibit  1-A. 

Contract  No.  91  S.  C.  Hull  Nos.  759-762,  inch 

Contract  for  Construction  of  Standard  Type  Complete 
Vessels,  Cost -Profit  Sharing. 

Contract  made  this  29  day  of  October,  1917,  between  the 
Newburgh  Shipyards,  Incorporated,  a  corporation  organ¬ 
ized  under  the  laws  of  the  State  of  Delaware,  duly  admitted 
to  do  business  in  the  State  of  New  Yosk,  party  of  the  first 
part  (herein  called  the  Agent),  and  the  United  States  Ship¬ 
ping  Board  Emergency  Fleet  Corporation,  a  corporation 
organized  under  the  laws  of  the  District  of  Columbia 
(herein  called  the  Owner),  representing  the  United  States 
of  America,  party  of  the  second  part. 

Whereas  the  Agent  is  the  Owner  of  certain  real  estate 
and  the  shipyards  located  thereon  situated  in  the  Town¬ 
ship  of  New  Windsor,  County  of  Orange,  Stfite  of  New 
York,  more  particularly  described  in  schedule  f‘F”  hereto 
attached  and  made  a  part  hereof ;  and, 

13  Whereas,  the  Owner  proposes  to  have  constructed 
at  the  said  yard  of  the  Agent  four  (4)  cargo  vessels 
of  about  nine  thousand  (9,000)  tons  dead  weight  carrying 
capacity  and  eleven  (11)  knots  speed  at  deepload  draft,  in 
accordance  with  certain  plans  and  specifications;  and, 

Whereas,  the  plans  and  specifications  for  iaid  vessels 
to  be  of  uniform  design  have  been  provided,  adopted  and 
approved  by  the  Owner. 
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Now,  Therefore,  this  contract  witnessetli,  that  for  and 
in  consideration  of  the  mutual  agreements  herein  the  par¬ 
ties  hereto  covenant  and  agree  to  and  with  each  other  as 
follows : 

I. 

Advances. 

In  order  to  facilitate  the  work,  the  Owner  agrees  that 
upon  the  execution  of  this  contract  it  will  deposit  to  the 
credit  of  the  Agent  as  Trustee  in  such  bank  or  banks  as 
may  be  agreed  upon,  the  sum  of  Five  Hundred  Thousand 
Dollars  ($500,000),  which  said  sum  may  be  expended  by 
the  Agent  upon  its  ways,  plant  and  equipment.  Checks 
on  said  fund  will  be  honored  when  drawn  bv  the  Agent 
and  countersigned  by  the  duly  authorized  representatives 
of  the  Owner,  but  only  when  accompanied  by  vouchers 
signed  by  the  Agent  and  approved  by  the  duly  authorized 
representatives  of  the  Owner.  The  title  to  such  deposit 
and  interest  thereon  shall  be  and  remain  in  the  Owner  until 
checked  out  as  aforesaid,  and  such  deposit  may  be  with¬ 
drawn  by  the  Owner  upon  default  of  the  Agent  hereunder. 

Security  for  Advances. 

In  order  to  secure  to  the  Owner  the  repayment  of  said 
sum  of  Five  Hundred  Thousand  Dollars  $(500,000),  the 
Agent  si  gives  to  execute  and  deliver  to  the  owner  its  bond 
(without  interest)  in  the  sum  of  Five  Hundred  Thousand 
Dollars  ($500,000),  and  to  secure  the  payment  of  the  same 
by  a  mortgage  upon  its  real  estate  mentioned  in 
14  schedule  “F”  (attached  to  this  contract),  together 
with  all  the  buildings  and  improvements  now,  or 
hereafter,  located  thereon,  which  said  mortgage  will  be 
subject  to  the  lien  of  two  certain  existing  mortgages  now 
upon  the  property  and  which  together  secure  the  principal 
sum  of  Two  Hundred  Thousand  Dollars  ($200,000).  The 
Agent  agrees  that  if  either  of  said  mortgages  becomes  due, 
in  whole  or  in  part,  during  the  existence  of  this  contract, 
it  will,  at  the  maturity  thereof,  pay  or  cause  the  same  to  be 
paid  and  satisfied  of  record.  Said  bond  shall  not  bear 
interest,  and  shall  be  payable  February  1,  1919.  In  the 
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event  all  of  the  vessels  contracted  for  shall  nqt  be  com¬ 
pleted  and  accepted  by  the  Owner  prior  to  that  date  and 
the  Agent  would  be  entitled  to  an  extension  of  time  in 
which  to  complete  them  or  any  of  them,  then  and  in  that 
event  the  Owner  agrees  to  extend  the  payment  of  said  bond 
for  thirty  (30)  days  from  the  date  the  last  of  said  vessels 
is  completed  and  accepted  by  the  Owner,  but  in  no  event 
shall  such  extension  be  beyond  March  1,  1919. 

In  the  event  of  a  forfeiture  under  Article  VIII,  or  in  the 
event  the  contract  should  be  otherwise  cancelled  or  termi¬ 
nated  because  of  the  default  of  the  Agent,  then  said  bond 
shall  immediately  become  due  and  payable,  anything  herein 
or  therein  to  the  contrary  notwithstanding.  Anything  in 
this  agreement  to  the  contrary  notwithstanding,! said  bond 
shall  mature  and  be  payable  not  later  than  Marcli  1,  1919. 

Title  Insurance  and  Costs. 

The  Agent  agrees  to  furnish,  at  its  own  expeiise,  to  the 
Owner  a  policy  of  Title  Insurance  upon  its  real  estate  in 
Orange  County,  State  of  New  York,  in  the  sui^n  of  Five 
Hundred  Thousand  Dollars  ($500,000),  in  some  Title  Com¬ 
pany  or  companies  satisfactory  to  the  Owner,  4nd  it  fur¬ 
ther  agrees  that  the  said  bond  and  mortgage  shall 
15  be  in  form  satisfactorv  to  the  Owner.  The  Agent 
agrees  that,  at  its  own  expense,  it  will  pay  all  costs, 
charges,  expenses,  recording  fees  and  taxes,  including  the 
cost  of  said  policy  of  Title  Insurance,  which  may  be  paya¬ 
ble  on  account  of  the  execution  and  recordation  of  said 
bond  and  mortgage,  and  that  such  payments  shajl  not  con¬ 
stitute  any  part  of  the  actual  costs  of  construction  of  the 
vessels  herein  provided  for. 

Repayment  of  Advances. 


As  the  fees  to  be  paid  the  Agent  hereunder  become  due 
and  payable,  the  Owner  will  reimburse  itself  by  retaining 
all  or  any  part  of  such  fees  until  the  full  amount  of  Five 
Hundred  Thousand  Dollars  ($500,000),  has  been  paid  back 
to  the  Owner,  such  sums  so  retained  to  be  credited  upon  the 
principal  of  said  bond. 
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II. 

Construction  of  Vessels. 

The  Agent  shall  forthwith  proceed  with  the  construction 
of  four  (4)  cargo  vessels,  each  of  about  nine  thousand 
(9,000)  tons  dead  weight  capacity,  in  accordance  with  the 
plans  and  specifications  aforesaid,  which  are  hereto  at¬ 
tached  and  hereby  made  a  part  of  this  contract.  '  The  con¬ 
struction  of  said  vessels  (the  word  “vessels*’  as  used 
throughout  this  contract  being  intended  to  include  every¬ 
thing  covered  by  the  plans  and  specifications  above  referred 
to)  shall  conform  in  all  respects  to  the  aforesaid  plans  and 
specifications,  including  duly  authorized  changes  therein. 
Said  vessels  shall  be  provided  with  fittings,  equipment, 
machinery,  devices  and  appliances,  and  appurtenances  of 
every  kind  with  latest  improvements,  complete  in  all  re¬ 
spects  and  ready l for  service  as  provided  for  in  the  specifi¬ 
cations,  and  shall  be  delivered  to  the  Owner  afloat  at  the 
ship  yard  in  Newburg,  Xew  York. 

Alterations. 

The  Owner  shall  have  the  right,  but  only  by  orders  in 
writing,  to  make  such  reasonable  alterations,  omis- 
16  sions,  additions,  or  substitutions  in  the  plans  and 
specifications  not  materially  affecting  the  general 
design  of  the  vessels  as  the  Owner  may  deem  necessary. 
The  Agent  agrees  to  accede  to  and  carry  the  same  into  ef¬ 
fect  as  though  such  alterations,  omissions,  additions,  or  sub¬ 
stitutions  were  originally  provided  for  in  this  contract.  If 

bv  reason  thereof,  the  actual  cost  of  the  construction  here- 
•  * 

under  shall  be  increased,  then  the  estimated  basis  cost  shall 
be  correspondingly  increased.  If  the  construction  shall  be 
rendered  less  expensive  by  reason  thereof,  the  estimated 
basis  cost  shall  be  correspondingly  decreased.  The  time  of 
completion  of  each  vessel  shall  be  extended  or  decreased 
as  conditions  of  the  work  may  justify. 

III. 

Time  of  Delivery  of  Vessels. 

It  is  agreed  by  |both  parties  that  time  is  of  the  essence 
of  this  contract.  The  Agent  agrees  to  begin  and  carry 
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through  to  completion  the  work  herein  contracted  for  with 
dispatch.  The  Agent  hereby  agrees  to  complete  said  ves¬ 
sels  and  to  have  them  readv  for  deliverv  to  the  Owner  in 

*  •> 

accordance  with  the  following  schedule:  viz:  The  first  ves¬ 
sel  to  be  delivered  on  or  before  October  1,  1918,  and  the 
remaining  vessels  at  the  rate  of  one  everv  tliirtv  davs 
thereafter,  the  last  to  be  delivered  January  1,  1919. 

The  above  proposed  deliveries  are  based  on  an  under¬ 
standing  that  all  main  propelling  machinery,  main  boilers, 
engine  room  auxiliaries,  deck  machinery,  and  pumping  out¬ 
fits  shall  be  delivered  into  the  Agent's  possession  at  the 
shipyard,  in  accordance  with  the  schedule  of  deliveries 
hereto  attached,  made  a  part  hereof  and  marked  Schedule 

ii  A  >> 

aJL  • 

Premiums  and  Liquidated  Damages. 

Should  the  Agent  have -completed  and  ready  l*cr  delivery 
to  the  Owner  any  of  said  four  (4)  vessels  before  the 
17  time  provided  in  the  above  schedule,  the  Owner 
agrees  to  pay  as  premium  for  earlier  delivery  for 
each  completed  vessel  so  delivered  the  sum  of  Three  Hun¬ 
dred  Dollars  ($300.00)  for  each  and  every  day  gained  by 
such  earlv  deliverv.  Should  the  Agent  fail  to  have  readv  for 
delivery  any  of  the  said  four  (4)  vessels  within  the  period 
specified  for  its  delivery  in  the  foregoing  schedule,  the 
Agent  agrees  to  pay  to  the  Owner  (as  liquidated  damages) 
on  each  vessel  not  completed  and  ready  for  delivery  within 
said  schedule  period  Three  Hundred  Dollars  ($300)  for  each 
and  every  day  of  delay  in  delivery  of  such  completed  vessel, 
but  it  is  hereby  agreed  that  the  total  premium  so  to  be  paid 
for  any  vessel  shall,  in  no  case,  exceed  the  sum  of  Fourteen 
Thousand  Dollars  ($14,000);  and  that  the  aggregate  liqui¬ 
dated  damages  to  be  paid  for  any  vessel  shall  in  no  case  ex¬ 
ceed  the  sum  of  Fourteen  Thousand  Dollars  ($14,000),  or  be 
in  excess  of  such  sum  as  will  reduce  the  net  fee  to  be  paid 
to  the  Agent  for  each  vessel  as  hereinafter  provided  for, 
below  the  minimum  fee  mentioned  in  Article  XXIII  hereof. 
Premiums  or  liquidated  damages  shall  be  added  to  or  sub¬ 
tracted  so  far  as  possible  from  the  final  payment  of  the 
Agent’s  fee  herein  provided  for. 
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Extensions  of  Time. 

If  the  Agent  be  delayed  or  obstructed  in  the  performance 

or  completion  of  the  work  provided  for  by  this  contract  by 

the  delay,  neglect  or  default  of  the  Owner,  or  by  reason 

of  delays  due  to  compliance  with  the  provisions  of  Articles 

II,  XI,  XXV  and  XXVII  hereof,  or  the  commandeering 

by  the  United  States  Government  of  materials  on  the 

ground  or  materials  purchased  or  contracted  for  by  the 

Agent  or  Owner  but  not  delivered,  or  by  reason  of  strikes, 

fire,  lightning,  earthquake,  Hood,  riot,  insurrection  or  war, 

or  by  reason  of  suspension  of  deliveries  of  material  or 

machinery  for  any  of  the  causes  above  stated,  or 

18  bv  anv  other  cause  bevond  the  control  of  the  Agent, 

so  that  the  time  of  deliverv  of  anv  of  the  vessels 

•  * 

shall  be  delayed  beyond  the  schedule  period  for  its  delivery, 
the  time  of  delivery  shall  be  extended  for  a  period  equiva¬ 
lent  to  the  time  lost  by  reason  thereof :  provided  that  no 
such  extension  of  time  shall  be  granted  for  any  particular 
delay  unless  the  Agent  shall,  within  ten  (10)  days  after 
the  occurrence  of  such  delav  not  if  v  the  Owner  in  writing 
of  intent  to  claim  such  extension. 

All  extensions  of  time  for  the  deliverv  of  anv  of  the 

•  * 

vessel  herein  contracted  for  shall  correspondingly  post¬ 
pone  the  dates  at  which  liquidated  damages  on  account  of 
delays  in  delivery,  shall  begin  to  accrue,  but  premiums  shall 
be  paid  only  in  the  event  of  completion  and  delivery  of  the 
vessels  within  the  time  specified  in  the  above  schedule,  and 
no  extension  of  time  for  any  cause  whatever  shall  operate 
to  entitle  the  Agent  to  premiums  for  early  delivery,  except 
that  if  the  Agents  shall  establish  to  the  satisfaction  of 
the  Owner  that  anv  delav  has  been  caused  solelv  because 

I  mt  » 

of  changes  ordered  or  instructions  given  by  the  Owner  or 
because  of  any  default  of  the  Owner,  the  Owner  will  con¬ 
sider  extending  the  time  within  which  premiums  may  be 
earned  bv  the  Agent. 

IV. 

Contracts  for  Materials,  etc. 

The  Owner  shall  have  full  control  through  its  duly  au¬ 
thorized  representative  of  all  orders  for  materials,  ma- 


TT.  S.  SHIPPING  BOARD,  ETC.,  ET  AL. 


17 


chinery,  equipment,  supplies,  and  other  purchases  and  com¬ 
mitments  made  under  this  agreement  or  in  its  own  name 
to  make  any  such  order,  purchase  or  commitment,  subject 
to  advice  to  Agent  so  as  to  avoid  duplication.  All  contracts 
and  orders  placed  by  the  Agent  shall  be  in  the  name  of  the 
Owner  by  the  Agent,  but  it  is  understood  that  the  Agent 
shall  be  primarily  liable  upon  any  such  obligation,  unless 
incurred  with  the  written  consent  of  the  Owner,  previously 
secured. 

19  Payment  for  Materials. 

Such  materials  and  parts  to  be  used  in  the  construction 
of  the  vessels  as  are  ordered  by  the  Owner  anc(/or  Agent 
shall  be  received  and  payment  therefor  made  by  the  Agent 
from  the  funds  deposited  by  the  Owner  as  provided  for  in 
Article  XVI,  direct  to  the  individual,  linn  or  corporation 
with  whom  the  order  has  been  placed  at  the  price  stipulated 
in  the  order  and  in  accordance  with  such  terms  of  payment 
as  may  be  arranged  by  the  Owner  and/or  Agent}  with  such 
individual,  firm  or  corporation.  Any  amounts  paid  for  ma¬ 
terials  and  parts  to  be  used  in  the  construction  of  the  ves¬ 
sels  will  enter  into  the  actual  cost  of  the  vessels,  as  here¬ 
inafter  provided  for. 

Such  materials  and  parts  as  are  used  in  the  construction 
of  the  vessels  shall  be  of  the  quality  and  characteristics 
best  adapted  to  the  various  purposes  for  which  they  may 
be  used  in  so  far  as  they  conform  to  the  specifications  and 
to  the  requirements  of  the  American  Bureau  of  Shipping 
and/or  Lloyds.  The  Agent  shall  supply  such  assistance 
as  may  be  required  by  surveyors  of  the  American  Bureau 
of  Shipping  and/or  by  Inspectors  of  Lloyds  and/or  of  the 
Owner  in  making  any  tests  and  inspections  of  suclji  material" 
and  parts  at  the  shipyard  considered  necessary  bjy  such  in¬ 
spectors  or  surveyors. 

V. 

Workmanship. 

The  workmanship  on  said  vessels  in  detail  and  finish  in 
all  parts  shall  be  first-class,  and  of  the  very  best  quality 
usual  in  American  seagoing  vessels  of  this  class,  and  shall 
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at  alltimes  be  subject  to  the  inspection  of  the  American 
Bureau  of  Shipping  and/or  Lloyds  and  of  the  Owner’s  in¬ 
spectors  as  aforesaid,  and  the  surveyors  and  inspectors  may 
with  the  approval  of  the  Owner  or  his  duly  authorized  rep¬ 
resentative,  direct  the  replacement  of  any  unfit  workman¬ 
ship  or  materials  if  below  the  standard  of  the  Amer- 

20  ican  Bureau  of  Shipping  and/or  Lloyds  for  vessels 
of  this  class. 

Inspection.  District  Officer. 

The  vessels  shall  be  inspected  during  the  progress  of  the 
work  by  the  surveyors  of  the  American  Bureau  of  Shipping, 
and/or  by  the  inspectors  of  Lloyds,  and  the  inspection  cer¬ 
tificate  of  the  highest  rating  of  these  organizations  for  sea¬ 
going  vessels  of  this  type  must  be  obtained  and  furnished 
when  the  vessels  are  ready  for  delivery.  Tonnage  certifi- 
cates  in  duplicate  shall  also  be  obtained  from  the  Commis¬ 
sioner  of  Navigation  and  furnished  at  the  time  of  delivery 
of  the  vessels  to  the  Owner.  All  expenses  of  such  inspec¬ 
tion  and  certificates  shall  be  considered  as  part  of  the 
actual  cost  of  the  vessel.  In  addition  to  the  surveyors  of 
the  American  Bureau  of  Shipping,  and/or  inspectors  of 
Lloyds,  the  Owner  will  employ  at  the  Owner’s  expense, 
but  not  to  be  included  in  actual  cost,  one  or  more  inspectors 
of  recognized  ability  in  their  profession  to  supervise  and 
assist  in  the  construction  of  these  vessels.  They,  and  their 
assistants,  described  herein  as  the  Owner’s  inspectors,  will 
represent  the  Owner  and  will  be  required  to  watch  closely 
the  construction.  Such  one  of  them  as  shall  from  time  to 
time  be  so  designated  by  the  Owner  will  act  as  representa¬ 
tive  of  the  Owner!  and  be  designated  as  the  District  Officer, 
and  to  him  shall  lx*  referred  all  questions  arising  under  the 
contract  at  the  shipyard.  Ilis  decision  on  all  important 
questions  shall  be  in  writing,  and  when  rendered  under  his 
general  authority!  or  after  approval  by  the  Owner  shall  be 
binding,  subject  in  all  cases  to  appeal  as  provided  in  Article 
XX  hereof. 

VII. 

Trials.  Delivery. 

Before  final  acceptance  by  the  Owner  of  each 

21  vessel,  the  Owner  may  require  a  dock  trial  of  not 
exceeding  eight  (8)  hours,  and/or  a  sea  trial  at 
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maximum  draft  and  specified  speed,  or  at  a  lesser  draft 
and  corresponding  operating  speed  as  determined  by  the 
Owner,  at  some  point  convenient  to  the  Agent’s  yard,  of 
not  exceeding  four  hours,  which  shall  be  to  the  satisfaction 
of  the  Owner.  Should  any  vessel  fail  to  make  the  specified 
speed  on  trial  then  the  Agent  agrees  to  take  such  additional 
steps  as  the  Owner  may  require  to  increase  the  speed  of  any 
vessel  up  to  the  speed  specified  in  the  specifications.  After 
the  satisfactory  completion  of  t lie  trials  and  o:‘  all  other 
work  included  in  the  plans,  specifications  and  authorized 
changes,  each  vessel  shall  be  delivered  afloat  to  the  repre¬ 
sentative  of  the  Owner  at  the  shipyard,  and  shall  there¬ 
upon  be  accepted,  and  the  Owner  shall  take  possession  of 
the  vessel  and  be  responsible  for  the  safety  thereof.  Tho 
Owner  shall  remove  such  accepted  vessel  from  the  shipyard 
within  such  time  as  will  prevent  encumbrance  of  the  water¬ 
front  or  interference  with  the  work  on  other  vessels. 


VIII. 

Termination  of  Contract. 

In  case  of  failure  or  omission  of  the  Agent  at 
of  the  work  prior  to  completion  from  any  cause 
within  its  control  to  go  forward  with  the  wo 


any  stage 
or  causes 
rk  and/or 


make  progress  toward  its  completion  satisfactory  to  the 
Owner,  the  Owner  may,  except  as  qualified  in  the  succeed¬ 
ing  paragraph  of  this  Article,  terminate  this  contract.  In 
that  event  the  Owner  may  immediately  enter  the  shipyard 
and  take  possession  of  it,  and  of  the  vessels,  materials 
and  equipment  and  also  withdraw  without  the  signature 
of  the  Contractor  anv  balance  on  hand  in  any  Contractor- 
Trustee  account  established  under  Article  XVI  hereof,  and 
shall  assume  all  commitments  properly  chargeable  to  the 
work  hereunder.  The  Owner  shall  thereupon  cause  to  be 
taken  and  filed  with  the  United  States  shipping 
22  Board  a  full  and  complete  statement  and  inventory 
of  all  work  done  or  begun  on  or  about  the  vessels 
and  of  all  materials  on  hand  and  or  ordered  or  contracted 
for  and  applicable  thereto,  and  a  copy  of  such  statement 
and  inventory  shall  be  furnished  to  the  Agent.  Concur¬ 
rently  with  the  making  of  such  statement  and  in- 
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ventory  the  Owner  may  proceed  with  the  construc¬ 
tion  of  vessels  either  at  the  shipyard  with  its  equipment, 
and  facilities,  or  elsewhere,  by  contract  or  otherwise,  and  in 
its  discretion  use  for  this  purpose  all  suitable  materials  on 

hand  and  included  in  the  inventory.  In  case  the  Owner 

•» 

shall  thus  terminate  this  contract  the  total  amount  to  be 
paid  hereunder,  including  all  payments  heretofore  made, 
shall  be  the  actual  cost  (computed  in  the  manner  defined 
in  Article  XVIII  hereof)  of  all  work  done  under  this  con¬ 
tract  up  to  the  time  of  termination,  plus  such  part  of  the 
Agent’s  fee  as  tin}  Owner  may  decide  to  have  been  justly 
earned. 

Provided,  however,  That  if  within  fifteen  (15)  days  after 
written  notice  to  the  Agent  by  the  Owner  of  the  latter’s 
intent  to  terminate  this  contract,  the  Agent  can  show  to 
the  satisfaction  of  the  General  Manager  of  the  Owner  rea- 
sonablc  industry  and  good  faith  in  the  prosecution  of  the 
work  hereunder,  and  that  the  delay  have  been  caused  by 
circumstances  over  which  it  had  no  control,  the  Agent  shall 
be  allowed  such  opportunity  as  the  General  Manager  of  the 
Owner  may  deem  reasonable  to  complete  the  work. 

-  Should  the  Agent  become  insolvent,  make  an  assignment 
or  commit  any  act  of  bankruptcy,  the  Owner  may,  and  is 
hereby  empowered  forthwith  to  enter,  take  possession  of, 
and  complete  the  work,  without  giving  any  notice  thereof 
to  the  Agent. 

Insurance. 

The  Agent  agrees  to  procure,  so  far  as  procurable, 
23  and  thereafter  maintain  such  insurance,  in  such 
forms,  on  such  property,  to  cover  such  contingencies, 
in  such  amounts,  and  for  such  periods  as  the  Owner  shall 
approve  or  require.  The  polices  shall  provide  that  the 
loss,  if  any,  shall  be  payable  to  the  Owner  for  the  use  of 
the  Owner  and  or  the  Agent,  as  their  respective  interests 
may  appear.  In  the  event  that  the  Owner  shall  see  fit 
to  dispense  with  insurance,  in  whole  or  in  part,  on  its  own 
property,  the  estimated  basis  cost  as  set  out  in  Article  XIX 
shall  be  diminished  by  such  a  sum  as  the  General  Manager 
of  the  Owner  deems  fair  and  just.  Should  any  vessel  be 
constructively  or  actually  totally  destroyed  and/or  a  total 
loss,  no  additional  vessel  shall  be  built  under  this  contract 
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in  order  to  replace  it  and  to  complete  tlie  four  (4)  vessels 
herein  provided  for.  The  Owner  shall  pay,  within  thirty 
(30)  days  after  such  total  loss  or  destruction,  to  the  Con¬ 
tractor  for  its  fee  for  work  done  on  any  such  vessel,  up 
to  the  time  of  such  total  loss  or  destruction,  shell  sum  as 
the  General  Manager  of  the  Owner  may  determine  to  be 
fair  and  just. 

X 

Casualty  Insurance.  Patents. 

The  Agent  agrees  to  insure  to  the  satisfaction  of  the 
Owner,  so  far  as  insurance  shall  be  procurable,  against  the 
liability  of  the  Agent  and/or  the  Owner  for  injuries  to  or 
death  of  employees,  workmen,  or  the  public  or  others  in  or 
about  the  work  covered  by  this  contract.  The  i^gent  shall 
to  the  best  of  its  ability  protect  the  Owner  against  claims 
for  any  infringements  of  patents  or  patent  rights  and  for 
the  use  of  any  patented  articles  embodied  or  to  bp  embodied 
in  the  vessels,  by  suitable  agreement  satisfactory  to  the 
Owner  as  to  the  use  of  such  patents  or  patent  rights.  The 
Owner  will  assume  all  costs,  expenses,  and  damages  which 
it  or  the  Agent  may  be  obliged  to  pay  to  procure 
24  such  agreements  or  to  pay  by  reason  of  any  infringe¬ 
ment  of  patents  or  patent  rights  or  the  use  ofT 
patented  articles  not  covered  by  such  agreements,  pursuant 
to  a  decree  by  a  proper  Court  in  any  litigatioij  involving 
the  use  of  such  patents,  but  the  Agent  shall  assist  the 
Owner  at  the  latter’s  expense,  save  for  services  of  the 
Agent’s  employees,  in  furnishing  such  evidence  as  to  the 
use  of  the  patents  and  other  matters  of  fact  as  may  be 
required  by  the  Owner  in  such  litigation.  The  Agent  shall 
promptly  notify  the  Owner  in  writing  of  any  claims  of  in¬ 
fringement  that  may  from  time  to  time  be  brought  to  the 
Contractor’s  attention. 

XI. 

Labor. 

The  Agent  will  comply  with  all  instructions  nett  contrary 
to  law  as  to  wages  or  conditions  of  employment  of  labor  on 
this  contract  given  to  it  in  writing  by  the  Owiier.  If  by 
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reason  of  anv  such  instructions  the  cost  of  any  vessel  here- 
under  shall  be  increased,  then  the  estimated  basis  cost  shall 
be  correspondingly  increased  as  provided  in  Article  XIX. 
The  Owner,  in  its  discretion,  will  give  such  assistance  as 
shall  be  within  its  power  in  securing  and  retaining  the  labor 
necessary  for  the  work  under  this  contract.  The  Agent 
will  promptly  notify  the  Owner  of  any  labor  difficulties. 

XII. 

Protection  to  Property. 

The  Agent  shall  provide  the  usual  protection  for  the 
property  of  the  Owner  and  of  the  Agent  at  the  shipyard, 
and  shall  furnish  such  additional  protection  as  the  Owner 
may  require:  such  additional  protection,  however,  shall  be 
paid  for  by  the  ( hvner  and  shall  not  be  included  in  the  actual 
cost  of  the  work  to  be  done  under  this  contract  for  the 
purpose  of  comparison  with  the  estimated  or  revised  esti¬ 
mated  basis  cost. 

25  XIII. 

Owner  to  Use  Power  for  Expedition. 

The  Owner  wi,ll,  in  its  discretion,  use  its  influence  and 
such  powers  as  it  mav  have  bv  law  to  secure  with  the  utmost 
practicable  expedition  and  at  the  minimum  cost  consistent 
with  the  existing  conditions,  the  facilities,  utilities,  parts, 
materials  and  supplies  required  for  the  work  under  this 
contract  and  will,  in  its  discretion,  also  use  its  influence  and 
powers  to  secure  rail  and  'or  preferential  transportation 
from  any  and  all  railroad  companies  and  public  service 
companies  for  workmen,  employees,  materials,  parts  and 
supplies  required  for  the  work. 

XIV. 

Title. 

It  is  agreed  that  title  to  all  vessels  either  completed  or 
under  construction  in  so  far  as  they  shall  have  been  in¬ 
spected  and  approved  by  the  Owner  shall  be  in  the  United 
States  of  America  and  that  the  title  for  all  material  for  the 
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furtherance  of  work  under  this  contract,  how 
whomsoever  contracted  for  or  assembled  or  s 
shipyard  or  used  in  the  construction  of  worl| 
contract,  shall  be  in  the  Owner  at  all  times, 
tained  herein,  however,  shall  be  construed  as 
the  Owner  of  its  right  to  direct  the  replacemen 
factory  workmanship  and/or  materials. 


pver  and  by 
pt  up  in  the 
under  this 
Nothing  con- 
a  waiver  by 
t  of  unsatis- 


md/or  ma- 


Inspector’s  Certificates.  j 

No  inspector’s  certificate  given  or  payment  piade  under 
the  terms  of  this  contract  (except  on  final  payment)  shall 
be  conclusive  evidence  of  t  lie  performance  of  t lliis  contract, 
either  in  whole  or  in  part,  and  no  payment  shall  be  con¬ 
strued  to  be  a  waiver  of  the  right  of  the  Owner  to  direct  the 
replacement  of  unsatisfactory  workmanship  ^ 
terials. 

XV. 

Liens  and  Taxes. 

The  Agent  will  keep  the  vessels  in  thb  course  of 
26  construction  free  and  clear  from  all  claims,  liens  or 
encumbrances  of  any  kind  or  description,  (except 
liens  or  encumbrances  accruing  through  the  de 
Owner,  and/or  for  which  the  Owner  shall  be 
and  except  claims  and  liens  of  t lie  Agent),  and  shall,  be¬ 
fore  delivery  of  each  vessel,  show  to  the  satisfaction  of  the 
Owner  that  such  vessel  is  free  and  clear  from  gnv  claims, 
liens  and  encumbrances,  except  as  aforesaid, 
agrees  that  it  will,  to  the  extent  that  funds  ar 
under  the  terms  of  Article  XVI,  promptly  pay  for  all  labor, 
material  or  other  service  rendered  to  it  in  connection  with 
the  work  under  this  contract. 

The  Agent  agrees  to  pay  all  taxes  which  may  be  assessed 
or  assessable  against  the  materials  on  hand  and  the  vessels 
under  construction  up  to  the  time  said  vessels  a  re  accepted 
by  the  Owner.  The  Agent  further  agrees  to  pay  all  income 
taxes,  excess  profit  taxes,  and  all  other  municipal,  state 
or  federal  taxes  which  may  be  assessed  or  assessable  on 
account  of  this  contract. 


fault  of  the 
responsible 


The  Agent 
e  available 
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XVI. 

Pavment  of  Actual  Cost. 

% 

The  total  actual  cost  (as  defined  in  Article  XVIII)  of 
constructing  the  vessels  herein  contracted  for,  shall  be  paid 
bv  the  Owner  to  the  Agent  as  follows: 

Establishment  of  Cash  Fund. 

In  order  to  provide  the  cash  funds  necessary  for  carry¬ 
ing  on  the  work  under  this  contract,  the  Owner  will  from 
time  to  time  deposit  in  advance  to  the  credit  of  the  Agent 
as  Trustee  for  the  purposes  of  this  contract,  in  such  bank 
or  banks  as  may  be  agreed  upon,  such  sums  as  may  be  neces¬ 
sary  to  constitute  and  to  keep  constituted  a  fund  from 
which  to  finance  the  work,  to  provide  for  payments  to  be 
made  for  materials,  and  for  wages  and  salaries  of  persons 
employed  upon  the  work  hereunder.  Such  sums 
27  shall  be  drawn  upon  only  by  checks  countersigned  by 
the  District  Officer  or  the  Owner’s  representative  for 
payments  to  be  made  by  the  Agent  under  this  contract, 
and  each  payment  shall  be  credited  as  a  payment  on  ac¬ 
count  of  the  cost  of  the  vessels.  Any  interest  paid  by  the 
bank  or  banks  on  such  deposits  is  the  property  of  the 
Owner,  and  upon  the  final  completion  of  this  contract  or 
upon  default  hereunder  upon  the  part  of  the  Agent  the 
Owner  may  withdraw  without  the  signature  of  the  Agent 

anv  balance  on  hand  in  anv  Contractor-Trustee  account 

*  • 

established  under  this  Article. 

Other  Pavments. 

• 

For  other  item^  of  actual  cost  including  those  incurred 
in  outside  offices,  chargeable  to  the  work  under  this  con¬ 
tract  but  not  paid  from  the  aforesaid  funds,  payment  shall 
be  made  to  the  Agent  by  the  Owner  monthly  within  fifteen 
(15)  days  after  the  submission  of  bills  covering  such  actual 
costs,  certified  to  by  the  District  Officer.  The  Agent’s  fee 
shall  be  payable  at  the  times  and  in  the  manner  specified 
hereinafter. 
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XVII. 

Accounts. 

The  Agent  shall  establish  and  keep  suitable  accounts  and 
records,  which  shall  show  the  actual  cost  of  all  the  work 
under  this  contract.  The  preservation  of  said  accounts 
and  records  for  a  reasonable  time  shall  be  provided  for 
by  the  agreement  of  the  parties  at  the  termination  of  this 
contract. 

The  accounts  and  records  of  the  Agent  shall!  at  all  rea¬ 
sonable  times  be  open  to  inspection  by  the  Owner.  All 
statements  and  accounts  relating  to  expenditures  and  costs 

hereunder  shall  be  made  bv  the  Agent  in  sucli  form  and 

*  ^  | 

supported  by  such  original  papers  as  may  be  required  by 
the  General  Manager  of  the  Owner.  The  methods  and 
principles  of  keeping  costs  shall  be  adequate  ::‘or  the  de¬ 
termination  of  actual  costs.  All  information  ob- 
28  tained  from  the  accounts  and  records  shah  be  treated 
as  confidential. 

Auditors. 

. 

The  Owner  may  send  Auditors  to  the  shipyard  and  to 
the  Agent’s  oflices,  to  supervise  and  assist  in  the  account¬ 
ing. 

Account  of  Vessels. 

The  actual  cost  of  the  four  (4)  vessels  herein  contracted 
for  shall  also  be  computed  in  the  manner  definecjl  in  Article 
XVIII  hereof  and  shall  be  kept  in  such  manner  land  segre¬ 
gated  into  such  items  as  may  be  necessary  for  tli|e  purposes 
of  this  contract  and  as  may  be  agreed  upon,  a^d  particu¬ 
lar^  as  mav  be  necessary  for  the  ascertainment  of  the 
Agent’s  fee  on  each  vessel  herein  provided  for. 

XVIII. 

Actual  Cost. 

For  the  purpose  of  this  contract,  actual  cost  pf  the  con¬ 
struction  of  vessels  (including  the  maintenance  and  opera¬ 
tion  of  the  shipyard  in  its  entirety)  is  defined  as  follows: 
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1.  The  net  cpsts,  after  deducting  all  discounts,  rebates 
and  refunds  obtained,  of  supplies,  materials,  machinery, 
tools,  equipment  and  parts  thereof  directly  entering  into 
or  expended  in  the  execution  of  the  work,  including  freight 
and  other  transportation  costs  of  materials  and  of  the 
other  items  in  this  paragraph  enumerated. 

2.  Costs  of  direct  labor  employed  in  the  execution  of  the 
work. 

3.  Overhead  expenses.  These  shall  include  indirect  labor 
and  materials  and  the  general  and  administrative  expenses 
and  other  expenses  applicable  to  and  necessary  in  connec¬ 
tion  with  the  execution  of  the  work  herein  contracted  for; 
including  also  interest  accruing  only  after  the  date  of  this 
contract,  upon  the  two  mortgages  now  upon  the  property, 

which  mortgages  aggregate  the  principal  sum  of 
29  Two  Hundred  Thousand  Dollars  ($200,000),  but  such 
interest  shall  include  onlv  that  accruing  during  the 
existence  of  this  contract,  and  in  no  event  shall  any  inter¬ 
est  accruing  after  March  1,  1919,  be  included,  nor  shall  any 
interest  be  included  after  the  maturity  of  either  of  said 
mortgages  in  whole  or  in  part. 

Specifically  the  overhead  expenses  shall  include  the  fol¬ 
lowing  : 

(a)  All  items  of  overhead  expense  contained  in  the 
schedule  of  the  estimated  basis  cost  annexed  to  and  form¬ 
ing  part  of  this)  contract,  with  such  modifications  as  may 
be  mutually  agreed  upon  in  accordance  with  the  general 
principles  laid  down  in  this  pargraph  3. 

(//)  Subject  to  the  rules  hereinafter  stated,  salaries  and 
expenses  of  the  Agent's  General  Manager,  purchasing  and 
traffic  agencies,  engineering  and  drafting  forces  and  ac¬ 
counting  and  clerical  forces  employed  and  maintained  by 
the  Agent  at  the  shipyard  exclusively  on  the  work  here¬ 
under:  but  the  Agent’s  fee  herein  provided  for  shall  cover 
the  services  of  its  Executive  Officers,  who,  for  the  purposes 
of  this  contract,  shall  be  deemed  to  include  its  President,  its 
Board  of  Directors,  Vice-Presidents,  Treasurer  and  Secre¬ 
tary,  and  their  respective  assistants  not  immediately  at¬ 
tached  to  the  shipyard,  and  their  salaries  and  emoluments 
shall  not  be  chargeable  to  the  work  under  this  contract. 
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cidents  or 
erwise  and 


(c)  The  cost  of  casualty  and  liability  insuraijce  and  the 
cost  of  such  bonds,  tire  and  other  insurance  as  the  Owner 
may  approve  or  require;  losses  due  to  ac 
casualties  not  compensated  by  insurance  or  oth 
legal  and  other  expenses  in  connection  therewitli  sustained 
or  incurred  by  the  Contractor,  including  the  cost  of 
30  settlements  made  with  the  approval  of  :he  Owner, 
and  the  cost  of  the  removal  and  replacment  of  de¬ 
fective  or  unsatisfactory  workmanship  or  materials,  but  if 
any  such  losses  and  expenses  and/or  necessity  f^r  any  such 
replacement  shall  l>e  caused  by  the  fault  or  neglect  of  the 
Agent’s  executive  officers,  managerial  and  superintending 
employees,  there  shall  be  deducted  from  the  Agent’s  fee 
such  part  of  such  losses  and/or  cost  of  such  replacement 
as,  together  with  deductions  under  Articles  III  and  XIX, 
shall  not  result  in  an  aggregate  average  deduction  from 
such  profit  of  more  than  fourteen  thousand  dollars 
($14,000)  for  each  vessel  or  reduce  the  Agenjt’s  fee  for 
each  vessel  constructed  hereunder  below  the  minimum  fee 
provided  for  in  Article  XVI II  hereof. 

The  following  rules  are  hereby  mutually  agijeed  to  and 
shall  be  followed  with  reference  to  actual  cost 
Excessive  and  unusual  salaries  or  emolument 
be  paid  by  the  Agent  or  charged  as  a  part  of 
cost.  The  wages  paid  artisans,  mechanics,  h 
laborers  are  to  be  in  conformity  with  the  wagGs  paid  the 
same  kinds  of  employees  in  the  immediate  vicinity.  The 
average  rates  of  labor  shown  in  Schedule  “D”  ^ire  used  as 
the  basis  of  labor  cost  in  this  contract. 

The  overhead  charges  incurred  in  the  work  j  under  this 
contract  shall  be  equitably  prorated  between  ajnd  charged 
to  the  actual  cost  of  the  vessels. 

All  materials  and  supplies  purchased  for  bi.t  not  used 
in  the  construction  of  the  vessels  herein  contracted  for  shall 
be  and  remain  the  property  of  the  Owner  and  the  value 
thereof  shall  be  credited  on  the  cost  of  the  vessels.  The 
salvage,  value  of  scrap,  waste,  containers,  etc.,  originally 
purchased  for  the  vessels  and  disposed  of  during  the  life 
of  this  contract  shall  be  credited  to  the  cost  of  ihe  vessels. 


s  shall  not 
the  actual 
elpers  and 
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31  XIX. 

Agent’s  Fee. 

The  amount  of  the  profit  to  be  paid  the  Contractor  (sub¬ 
ject  to  additions  or  subtractions  as  provided  in  this  con¬ 
tract),  is  based  upon  a  schedule  of  the  estimated  basis  cost 
of  each  of  said  four  (4)  vessels  to  be  constructed  under 
this  contract,  which  is  hereto  annexed  and  forms  part  of 
this  contract. 


Estimated  Basis  Cost. 

Such  estimated  basis  cost  is  one  million  four  hundred 
and  four  thousand  dollars  ($1,404,000),  as  set  forth  in  said 
schedule  containing  the  estimated  costs  of  labor,  of  ma¬ 
terials  and  of  overhead  expense. 


Amount  of  Fee.  Fee,  When  Payable. 


Should  the  actual  cost  of  materials  and/or  the  rates  of 
wages  paid  be  different  from  those  set  forth  in  the  schedules 
hereto  attached,  then  the  total  estimated  basis  cost  shall  be 
revised  as  follows:  the  estimated  total  cost  of  materials 
shall  be  increased  or  diminished  bv  the  actual  amount 
of  the  change  in  the  cost  of  the  materials,  and  the  estimated 
total  labor  basis  cost  shall  be  increased  or  diminished  in 
the  ratio  that  the  rates  of  wages  actually  paid  bear  to  the 
original  schedule  rates  of  wages.  The  estimated  basis 
cost  shall  also  bei revised  on  account  of  any  changes  ordered 
as  provided  in  Articles  II,  XI,  XXV  and  XXVII.  Should 
such  revisions  be  made  the  new  estimated  basis  cost  shall 
be  considered  as, the  revised  estimated  basis  cost.  Should 
the  actual  cost  as  ascertained  by  the  audit  of  the  books  and 
accounts  of  the  Agent  be  equal  to  the  revised  estimated 
basis  cost,  the  aforesaid  fee  payable  to  the  Agent  shall  be 


one  hundred  and  forty  thousand  four  hundred  dollars 
($140,400)  on  each  of  said  four  (4)  vessels  completed,  if 
there  be  no  additions  and/or  subtractions  under  any  of 
the  other  provisions  of  this  contract.  Should  the  actual 
cost  upon  audit  be  less  than  the  revised  estimated  basis 
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cost,  such  saving  shall  be  divided  into  three  equal 
32  parts,  one  of  which  shall  accrue  to  the  Agent,  one 
to  the  Owner,  and  the  third  shall  be  dist  ributed  in 
such  manner  as  may  be  agreed  to  by  the  Owner  and  the 
Agent  with  a  view  of  recognizing  continuous,  faithful  and 
efficient  performance  of  duty  on  the  part  of  employees. 
Should  the  actual  cost  as  ascertained  by  the  aforesaid 
audit  be  greater  than  the  revised  estimated  basis  cost,  one- 
half  of  such  increase  shall  be  deducted  from  the  Agent’s 
fee  aforesaid,  and  the  remainder  shall  be  borne  by  the 
Owner,  provided,  that  in  no  case  shall  the  Agent  ’s  average 
fee  for  each  completed  vessel,  after  making  all  deductions 
and/or  additions  provided  for  in  any  article  herebf,  be  less 
than  the  average  minimum  fee  mentioned  in  Article  XXIII 
hereof.  Said  fee  on  each  vessel  shall  be  payable  to  the 
Agent  as  follows:  viz.,  one-half  of  the  minimum  fee  men¬ 
tioned  in  Article  XXIII  when  the  vessel  is  half  finished  as 
certified  to  bv  the  District  Officer,  or  otherwise  established 
to  the  satisfaction  of  the  General  Manager  of  tlie  Owner; 
and  the  other  half  of  such  minimum  fee  upon  the  comple¬ 
tion  of  satisfactory  trials,  and  the  remainder,  if  any,  upon 
audit  of  the  actual  cost  of  each  of  the  vessels  as  above 
provided  for.  But  the  Owner  will  withhold  the  actual  pay¬ 
ment  of  all  or  any  part  of  such  fees  until  the  Agent  has 
repaid  to  the  Owner  in  full  the  sum  of  Five  Hundred  Thou¬ 
sand  Dollars  ($500,000)  advanced  to  the  Agent  under 
Article  I. 

XX. 


Disputes. 

In  case  the  parties  fail  to  agree  as  to  any  matter  con¬ 
tained  in  or  connected  with  this  contract,  or  if  any  doubt 
or  dispute  arise  as  to  the  meaning,  construction  or  effect 
of  this  contract,  or  if  any  of  the  provisions  or  covenants 
hereof,  or  of  the  plans  and  specifications  or  any  part  or 
parts  thereof  which  are  a  part  hereof,  or  as  to  the 
33  manner  of  doing  the  work  provided  for  ljereunder, 
or  as  to  the  materials  used  or  to  be  used  o|r  the  time 
to  be  allowed  or  the  amounts  to  be  paid  or  allowed  for 
alterations,  omissions,  additions,  or  substitutions,  or  as 
to  any  other  particular,  the  matter  shall  be  promptly  refer- 


30 


EDWIN  C.  BENNETT  ET  AL.  VS. 


red  to  and  determined  by  the  General  Manager  of  the 
Owner  and  his  decision  in  writing  shall  be  final  and  bind¬ 
ing  upon  the  parties  except  as  next  hereinafter  provided. 

In  case  after  delivery  of  a  completed  vessel  to  the  Owner 
under  this  contract  (but  only  in  that  event)  the  Agent  shall 
deem  that  it  is  aggrieved  by  any  decision  of  the  General 
Manager  as  to  any  disputed  matter  hereunder  of  any  kind 
regarding  such  vessel,  and  shall  give  written  notice  to  the 
Owner  to  that  effect  within  thirty  (30)  days  after  delivery 
of  such  vessel  to,  or  after  final  payment  of  such  vessel  by 
the  Owner,  (but  only  in  that  event),  the  Agent  shall  deem 
that  it  is  aggreived  bv  anv  decision  of  the  General  Man- 
ager  as  to  any  disputed  matter  hereunder  of  any  kind  re¬ 
garding  such  construction,  and  shall  give  written  notice 
to  the  Owner  to  that  effect  within  thirty  (30)  days  after 
completion  of  all  such  construction,  such  matter  shall  be 
determined  by  a  Board  which  shall  consist  of  three  disin¬ 
terested  naval  architects  or  engineers  or  experts  to  be  ap¬ 
pointed,  one  by  tfye  Owner,  one  by  the  Agent,  and  the  third 
by  the  two  so  appointed.  Such  Board  shall  within  30  days 
after  submission  of  such  matter  to  it  make  its  determina¬ 
tion,  and  its  finding  (made  by  a  majority  of  the  Board) 
shall  be  conclusive  on  both  parties.  Provided,  however, 
that  if  the  Agent  fails  to  notify  the  Owner  in  writing  of  its 
intent  subsequently  to  appeal  any  decision  of  the  General 
Manager,  adverse  to  it,  within  10  davs  after  written  notice 
of  such  adverse  decision,  the  decision  of  the  General  Man¬ 
ager  shall  become  final  and  binding  upon  both  par- 
34  ties  without  appeal  to  the  Board  herein  provided  for. 

The  cost  of  anv  such  arbitration  shall  be  borne 

•< 

equally  by  the  Owner  and  the  Agent. 


Xot  Assignable. 

This  contract  shall  not,  nor  shall  any  interest  herein,  be 
transferred  by  the  Agent  to  any  other  person  or  persons 
save  with  the  consent  of  the  Owner  in  writing. 
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Notices  and  Payments  by  Mail. 

*  * 


All  notices  in  writing  from  the  Agent  to  the  Owner  shall 
be  sent  by  mail  or  by  prepaid  telegram  (continued  by 
mail)  addressed  to  the  United  States  Shipping  Board 
Emergency  Fleet  Corporation  at  Washington,  D.  C.,  or  be 
delivered  personally  to  an  executive  officer  or  thp  District 
Officer  of  the  Owner. 

All  notices  in  writing  from  the  Owner  to  the  Agent  shall 
be  sent  by  mail  or  by  prepaid  telegram  (confirmed  by  mail) 
addressed  to  Newburgh  Shipyards,  Incorporated,  New¬ 


burgh,  New  York,  or  be  delivered  personally  to  anj 
officer  of  the  Contractor. 


executive 


Payments  hereunder  required  to  be  made  direct  to  the 
Agent  shall  be  made  by  the  Owner  by  check  addressed  to 
the  Contractor  bv  mail  at  Newburgh,  New  York. 

XXIII. 

Minimum  Fee. 

It  is  the  intention  of  this  contract  that  notwithstanding 
any  other  provision  thereof,  the  Agent's  fee  shall  average 
not  less  than  seventy  thousand  two  hundred  dollars 
($70,200)  for  each  vessel  completed  and  accepted. 


XXIV. 

Protection  of  Owner's  Interests. 

The  Agent,  in  all  its  acts  hereunder,  shall  use  its  best 
efforts  to  protect  and  subserve  the  interest  of  t'ie  Owner. 
The  Agent  hereby  agrees  that  it  will  procure  all  necessary 
permits  and  licenses,  and  obey  and  abide  by  all  laws, 
35  regulations,  ordinances,  and  other  rules  applying  to 
such  work,  of  the  United  States  of  America,  of  the 
State  or  Territory  wherein  such  work  is  done,  oi'  any  sub¬ 
division  thereof,  or  of  any  duly  constituted  public  author¬ 
ity. 
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Control  bv  Owner. 

• 

The  Agent  shall  in  the  performance  of  its  agreements 
hereunder  comply  with  and  be  bound  by  all  directions,  in¬ 
structions,  and  decisions  of  the  Owner,  or  its  authorized 
representatives;  and  compliance  by  the  Agent  with  any  such 
direction,  instruction  or  decision,  shall  be  a  justification  and 
protection  to  the  Agent  for  any  action  so  taken. 

XXVI. 

Participation  in  Profits. 

Xo  member  of,  or  delegate  to  Congress,  or  Resident  Com¬ 
missioner,  is  or  shall  be  admitted  to  any  share  or  part  of 
this  contract,  or  to  any  benefit  that  may  arise  therefrom, 
but  this  Article  shall  not  apply  to  this  contract  so  far  as  it 
may  be  within  the  operation  or  exception  of  Section  116 
of  the  Act  of  Congress,  approved  March  4,  1900  (35  Stats. 
1109). 

XXVII. 

Provisions  to  be  Added  if  Desired. 

This  contract  is  executed  and  delivered  upon  the  under¬ 
standing  that,  if  desired  by  the  United  States  Shipping 
Board  Emergency  Fleet  Corporation,  a  provision,  satis¬ 
factory  in  form  and  terms  to  the  United  States  Shipping- 
Board  Emergency  Fleet  Corporation,  restricting  the  hours 
of  labor  of  laborers  and  mechanics  employed  by  the  Agent 
or  by  sub-contractors  and  or  providing  for  the  payment  of 
extra  compensation  for  overtime  work,  will  be  inserted  in 
the  contract,  with  the  same  force  and  effect  as  if  in¬ 
serted  in  the  contract  before  the  execution  and  deliverv 
thereof. 

36  In  witness  whereof  the  parties  have  caused  these 
presents  to  be  executed  by  their  proper  corporate 
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officers  and  their  corporate  seals  to  be  hereto  affixed  and 
attached  on  the  dav  and  year  above  stated. 

NEWBURGH  SHIPYARDS,  INCORPORATED, 
By  THOMAS  C.  DESMOND, 

President. 

Attest : 

JOHN  B.  O'REILLY, 

Countersigned :  j 

Director. 

SKEPPINGTON  S.  NORTON. 

EDWIN  C.  BENNETT. 

J.  M.  C.  NAUGHT. 

UNITED  STATES  SHIPPING  BO  A  Eli  EMER¬ 
GENCY  FLEET  CORPORATION, 
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W.  L.  C. 

Attest : 

LESTER  SISLER, 

[seal.]  Secretary. 

Schedule  “A.” 

(Here  follows  Schedule  “A,”  marked  page  37.) 

38  Schedule  “B.” 

Statement  of  Estimated  Basis  Cost  per  Vessel  as  Agreed 
upon  for  Contract  icitli  Neuburgli  Shipyards ,  Incorpo¬ 
rated ,  for  Four  Vessels. 

Materials — Detailed  price  schedule  supporting* 

this  figure,  attached .  $766,898 

Labor — Rates  of  pay  on  which  labor  cost  is 

calculated  .  .  .  . .  318,551 

Overhead  Expense — List  of  items  covered  in 
overhead  expense,  attached .  318,551 

$1,404,000 


3 — 4687a 
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Items  Included  in  Overhead. 


Administrative  and  Managerial  Salaries  and  Expense 

(Schedule  Attached). 


Clerical  k  Office  Salaries. 

Supervision  of  Productive 
Work. 

Technical  Supervision. 

Technical  k  Shop  Inspec¬ 
tion. 

Inspection  k  Certificate  of 
Registration  Societies. 

Insurance,  Fire,  Accident, 
Marine,  Personal  Injury, 
Liability,  Compensation, 
etc. 

Protection,  Guards,  etc. 

Accounting. 

Cost  Accounting., 

Templet  Vessel. 

Taxes. 

Clearing  and  care  of  vard 
and  shop. 

Purchase  Expense. 

Store  Charges. 

Drafting  and  Listing. 


Freight,  Expressage  k  De¬ 
murrage  (Xot  directly 
chargeable). 

Temporary  Light  k  Wiring 
(Xot  directly  chargeable). 

Yard  k  Shop  Service. 

General  Supplies  for  Yards 
&  Shops. 

Tests  and  Trials. 

Repairs,  Maintenance  to 
Plant. 

Small  &  Loose  Tool  Equip¬ 
ment  Charges. 

Pattern  Lumber. 

Rovalties  k  Patent  Rights. 

All  other  items  of  expense 
not  charged  to  material  or 
labor  cost  of  the  vessel  or 
the  cost  of  the  vard. 

Templets. 

Laying  Out. 

Traffic  Chasing  k  Routing. 

o  o 

Light,  Heat,  Water  k  Power. 


Note. — Overhead  for  accounting  purposes  may  be  divided 
into  Shop,  Indirect  k  General  Overhead. 
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Xewburgh. 

Administrative  d  Managerial  Salaries. 


Per  month. 

General  Manager .  $833  33 

Purchasing  Agent .  300 . 00 

Assistant  Purchasing  Agent .  130.00 

Chief  Engineer  .  416.67 


V.  S.  SHIPPING  BOARD,  ETC.,  ET  AL. 

General  Superintendent  . 

35 

Per  month. 

416  67 

Assistant  General  Manager . 

.  . .  500  00 

Auditor  . 

125  00 

Chief  Timekeeper . 

100  00 

Chief  Draftsman . 

.  300  00 

Ship  draftsman 

152  53 

Do.  . 

122  03 

Do. 

115  47 

Do. 

115  47 

Do. 

130  19 

Do. 

118.21 

Mechanical  draftsman . 

108.34 

Mechanical  draftsman . 

90 . 00 

Mechanical  Superintendent . 

260  00 

Foreman  of  machine  shop . 

. .  200  00 

Foreman  shipfitter . 

300  00 

Foreman  mold  loftsman . 

208  33 

Chief  Storekeeper  . 

100  00 

Assistant  storekeeper  . 

65  00 

Assistant  storekeeper  . 

65.00 

Chief  electrician . 

150  00 

Foreman  of  riveters  &  caulkers . 

250  00 

Foreman  blacksmith  . 

.  ..  180.00 

Foreman  carpenter  . 

175.00 

Foreman  anglesmith .  . 

180.00 

Engineer  of  power  house . 

180  00 

Foreman  tool  maker 

180.00 

Foreman  rigger 

175.00 

oo 

Foreman  joiner  . 

175.00 

Foreman  patternmaker  . 

.  .  250  00 

Foreman  sheet  iron  worker  . 

150  00 

Foreman  of  pipe  shop . 

150  00 

Foreman  painter  . 

.  .  180.00 

Foreman  galvanizer . 

...  15000 

And  Clerical,  draughting  and  messenger  fo 
vided  for  in  Article  XVIII — Section  C. 

j’ce,  as  pro- 
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Schedule  “D.” 

Newburgh. 

Average  Rates \f or  Labor — Rag  and  Hour  Workers — 
Used  as  a  Basis  of  Labor  Cost. 

Shop — Piece  Workers. 


Carpenters . \ .  40^  per  hour. 

Joiner .  53c  <<  a 

Paint .  35^  <<  << 

Rivet .  35^  a  a 

Chippers  &  Caulkers .  43c  “  44 

Machine  .  34(4  ‘4  44 

Pipe .  36c  “  “ 

Furnace  . , .  35(4  <4  << 

Blacksmith  . .  34(4  <<  << 

Ship  Fitters .  36c  4*  << 

Erection  . i . •  36c  “  “ 

Bolters  . , .  33(4  44 

Power  House  .  33c  44  <4 

■^[iseel.  Clerks,  Chauffers,  etc. .  30c  “  “ 

Cleaner . .  30c  <<  44 

Labor  . 1 .  05  c  *  4  44 

Hull  Labor  .  30<4  44  44 

Reamers  &  Drills  l .  32£  “  44 

Electrical  .  34c  44  44 

^Watchman  . 1 .  25^  “  “ 

Rigger . ;  32(4  44  44 

Light  Sheet  Metal  i .  37^  44  44 

Plate  &  Angle  .  .  .  : .  30<4  ‘4  44 

1/  Mold  Loft .  .  53C  44  44 

Cranes  .  36(4  44  44 

Powerman  .  30(4  44  44 

Riveters  .  52c  “  16 

Chippers  &  Caulkers  .  75c  44  44 

Blacksmiths .  42c  “  44 

Ship  Fitters .  50^  *4‘  44 

Reamers  &  Drillers .  50C  “  44 


liewburgh 


SCHEDULE  "A" 
DHLIV22T  OF  UATiHIALS. 


-1- 


io 


The  aates  on  or  before  which  each  of  the  items  enumerated  are 
the  Hewburgh  Shipyard  at  Kew  Windsor ,  K.  Y.  to  enable  the  Contracto^ 
vessels  within  the  time  specified.  In  the  event  that  certain  pertip; 
be  fabricated  elsewhere  th&n  at  the  Agent's  shipyard  the  dates  spec: 
to  deliveries  of  steel  to  be  aside  elsewhere,  the  location  being  spe 
placing  orders  for  material. 


be ‘delivered  to 
to  complete  the 
ns  of  the  vessel 
if led  below  apply 
cified  at  time  of 


3rd  Vessel  \  4th  Vessel 


1st  Vessel 


2nd  Vessel 


Steel  aaterial  group  ^1 
for  Keels,  floors,  long- 
ltudlnal8,  inner  bottom, 
margin  plate,  bottom 
plating  to  upper  turn  of 
bilge. 


8th-jJov .  17 


Sth-Kov.  17 


29th-Hov  L  17;  29th-Nov.  17 


Steel  material  group  i 2 
for  bulkheads,  aecks, 
hatches,  outside  plating, 
framing,  beams,  brackets . 

29th-Hov.  17 

29th  Hov.  17 

20th-Deo . 

1-  ■  • 

17 

2Gth-Deo.  17 

Steel  aaterial  group  jZ 
all  other  steel  material 

£7th-Dec.  17 

27th-Dec.  17 

23rd- Jan. 

18 

23rd- Jan.  18 

Stern  Frame 

8th-Deo.  17 

5th- Jan.'  18 

2nd-?eb . 

18 

23rd-Feb.  18 

Rudder  Stcok  &  *xms 

let-Apr.  18 

29th-Apr.  18 

27th-Kay 

18 

24  th- June  18 

Windlass 

let -July  18 

1st -Aug.  18 

2nd-Sep . 

18 

2nd-Oot.  18 

Steam  Capstan 

ft 

ft 

ft 

ft 

Steering  Gear 

n 

n 

n 

t: 

Cargo  Winches 

15th-july  18 

15th-Aug.  18 

I4th-Sep. 

18 

14th-0ot .  18 

Sdats  Davits 

lOth-Aug.  18 

5th-Sep.  18 

5th-0ct. 

18 

5th-0ot.  18 

Rigging  Wire 

lst-July  18 

22nd-July  18 

22nd -Aug . 

18 

12th-Sep.  18 

Ado hors 

20th-Aug.  18 

20th-Sep.  18 

21st-0ot . 

18 

22nd-Hov.  18 

Chain  Cable 

ft 

H 

ft 

n 

Compasses, 

2nd-Sep.  18 

lst-Oot.  18 

29th-0ct . 

18 

3Cth-Nov.  18 

Sautieal  Outfit. 

ft 

tf 

ft 

It 

Electric  Plant 

lOth-Aug.  18 

5th”*S6p«  18 

5th-0ot . 

18 

5th-Hov.  18 

Ico  Machine 

ft 

»t 

rt 

V? 

Turbines 

6th- July  18 

6th-Aug.  18 

7th-Sep . 

18 

8th-0ct.  18 

Boilers 

n 

ft 

It 

tf 

Kingsbury  Thrust 

ft 

n 

IV 

It 

Condenser 

n 

ti 

ff 

ft 

Aux.  Condenser 

ft 

f» 

rt 

ft 

Tail  and  Shafting 

3rd-June  18 

2nd- July  18 

2nd-Aug . 

13 

2nd-Sep.  18 

Stern  tube 

22nd-Dec.  17 

18th-Jan.  18 

15th-Feb. 

18 

19th-Kar.  18 

line  Shafting  - 

lst-July  18 

5th-Aug.  18 

5th<>o€p  • 

18 

4th-Oot .  18 

Propeller 

It 

f? 

it 

Circulating  feed. 

ballast,  fresh  water 

and  other  engine 

29th-June-18 

29th-july-18 

29th-Aug . 

-18 

30th-Scpt-18 

room,  pumps. 

Evaporator 

ff 

n 

ft 

*  It  • 

The  above  datos  have  been  based  on  tho  following  program^ 

ne;- 

1st  Vessel 

■2nd  7eosol 

3rd  Vessel 

4th  Vessel 

Keel  Laid 

llth-Dec.  17 

8th- Jan. -18 

- r 

5th-Feb.« 

-18 

26th-Feb.-l8 

Launched 

lOth-Aug.  18 

5th-Sept .18 

5th-0ct.- 

-18 

5th-Sov.-18 

Completed 

lst-Oot.  18 

31et-0ot.  18 

30th-Mov.- 

-18 

let- Jan. -19 

■SC87.  Jdrin  C.  Jfcniiett,  et  el.,)  _  _ _ 

vs.  Appellant* ,  )  Page  L>«3/ 

ted  States.  Shipping*  Board  ) 

rf-nr.ey  Fleet.  Corporation,  et  aX-i 
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Schedule  “F.” 


All  that  certain  tract  or  parcel  of  land,  together  with  land 
lying  under  the  waters  of  the  Hudson  River,  situate,  lying 
and  being  in  the  Town  of  New  Windsor,  County  of  Orange, 
and  State  of  New  York,  being  bounded  and  described  as 
follows : 

Beginning  at  a  point  on  the  boundary  line  between  lands 
lately  belonging  to  the  estate  of  Elizabeth  L.  Cljrystie,  de¬ 
ceased,  and  the  lands  now  or  formerly  of  Philip  ]Yerplanck, 
deceased,  distant  westerly  from  the  center  line  if  the  New 
York,  West  Shore  and  Buffalo  Railway  three  hundred  (300) 
feet  measured  on  a  line  at  right  angles  with  the  Icenter  line 
of  said  railwav;  running  thence  southerly  and  on  a  line 
parallel  with  the  center  line  of  said  railway  fifteen  hundred 
and  thirty-two  (1,532)  feet,  seven  inches  more  or  less  to  a 
point  two  hundred  and  fifty  (250)  feet  northerly  from  the 

division  line  between  lands  of  said  Chrvstie  and  lands  for- 

* 

merlv  of  Elizabeth  Walsh ;  thence  in  a  southeasterly  direc- 
tion  south  53°  53'  east  two  hundred  and  sixty  one  (261) 
feet,  three  and  one-half  (3V^)  inches  to  the  westerly  boun¬ 
dary  line  or  right  of  way  of  the  said  railway;  thence  south¬ 
easterly  in  a  line  in  prolongation  of  the  last  (fourse  one 
hundred  (100)  feet,  more  or  less,  to  a  point  in  the  easterly 
boundary  line  of  said  right  of  way  of  the  New  York,  West 
Shore  and  Buffalo  Railway;  and  running  thence  south  53° 
53'  east  three  hundred  and  twenty  (320)  feet;  thence  south 
68°  58'  east  four  hundred  and  eighty-nine  (489)  feet  and 
three  (3)  inches  to  the  easterly  boundary  line  of  premises 
granted  by  the  people  of  the  State  of  New  York  to  the  New¬ 
burgh  Shipbuilding  and  Manufacturing  Company,  Inc.,  by 
letters  patent,  dated  September  19,  1916,  recorded  in  the 
office  of  the  Clerk  of  the  County  of  Orange,  November  11, 
1916,  in  Liber  569  of  Deeds,  page  91 ;  and  running  thence 
along  said  easterly  boundary  line  of  said  grant  north  19°  37' 
east  sixteen  hundred  and  forty-three  (1,643)  feet,  four  (4) 
inches,  to  the  northerly  line  of  premises  so  granted,  and 
running  thence  along  the  northerly  line  of  the  premises  so 
granted  and  in  a  line  in  prolongation  thereof  noBh  68°  58' 
west  two  hundred  and  ninety-five  (295)  feet;  aijid  running 
thence  along  the  southerly  side  of  the  said  landjs  of  Philip 
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Verplanck,  or  a  line  in  prolongation  thereof,  north  64°  12' 
west  five  hundred  and  five  (505)  feet  more  or  less  to  the 
easterly  line  of  said  right  of  way  of  the  Xew  York,  West 
Shore  and  Buffalo  Railwav;  and  running  thence  in  a  line  in 
prolongation  of  the  last  course  ninety-nine  (99)  feet  more 
or  less,  to  the  westerly  line  of  said  right  of  way;  and  thence 
still  along  the  said  division  line  between  the  lands  of  Ver¬ 
planck  and  Clirvistie  as  aforesaid,  north  04r  12'  west  two 
hundred  and  fifty-one  (251)  feet  eleven  and  one-half  (ll1/*>) 
inches  to  the  point  or  place  of  beginning. 

Together,  with  all  the  right,  title  and  interest  of  the 
party  of  the  first  part  in  and  to  said  premises  and  the  ap¬ 
purtenances  thereunto  belonging,  including  all  reparian 
rights  in  connection  therewith  and  attached  thereto  and  all 
rights  of  every  nature  and  description  now  vested  in  the 
party  of  the  first  part  in  and  to  that  part  of  the  said  prem¬ 
ises  constituting  land  under  water  and  everv  right  in  and 
to  the  use  of  the  water  above  the  same. 

Excepting  from  the  premises  above  described  the  part 
thereof  heretofore  conveyed  to  the  Xew  York,  West  Shore 
and  Buffalo  Railway  Company  by  Elizabeth  L.  Chrystie, 
being  a  strip  of  land  extending  from  north  to  south  through 
the  premises,  and  having  a  width  of  ninety-nine  (99) 
42  feet,  with  side  lines  parallel  throughout,  the  westerly 
side  of  line  of  said  strip  being  continuously  parallel 
to  and  distant  two  hundred  and  fifty  (250)  feet  and  six  (6) 
inches  easterly  from  the  westerly  line  of  the  premises  above 
described,  and 

Excepting  also  , from  the  premises  above  described  the 
part  thereof  included  within  the  limits  of  the  Newburgh 
and  Xew  Windsor  Turnpike. 

Also,  the  lease  held  by  the  said  The  Xewburgh  Ship¬ 
yards,  Inc.  from  the  Xew  York  Central  Railroad  Company, 
dated  June  18,  1917,  covering  premises  described  as  fol¬ 
lows  : 

All  that  parcel  of  land,  together  with  the  improvements 
thereon,  situate  in  the  city  of  Xewburgh,  County  of  Orange, 
and  State  of  Xew  York,  bounded  and  described  as  follows: 


Beginning  at  the  point  of  intersection  of  the  center  line 
of  South  William  Street  and  South  Water  Street;  and  run¬ 
ning  thence  southerly  along  the  center  line  of  South  Water 
Street  to  a  point  distant  four  hundred  and  ten  (410)  feet 
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southerly,  measured  at  right  angles,  from  the  center  line 
of  South  William  Street ;  thence  easterly  parallel  with  the 
said  center  line  of  South  William  Street  three  hundred 
(300)  feet;  thence  northerly  at  right  angles  to  s*jid  center 
line  of  South  William  Street  two  hundred  and  sifccty  (260) 
feet;  thence  northeasterly  in  a  straight  line  two  hundred 
and  eighteen  (218)  feet,  more  or  less,  to  a  point  in  the  said 
center  line  of  South  William  Street  produced  easterly  in 
the  Hudson  River  that  is  five  hundred  feet  distant  easterly, 
measured  along  said  center  line  of  South  William  Street, 
from  the  point  of  beginning;  and  thence  westerly  along  the 
said  center  line  of  South  William  Street  five  hundred  (500) 
feet  to  the  point  of  beginning; 

Excepting  however,  that  part  of  the  said  described  prem¬ 
ises  lying  in  South  Water  Street  and  South  William  Street; 
and  also  reserving  the  right  to  said  Lessor  to  lay  railroad 
tracks  on  a  portion  of  the  above  described  premises  which 
said  portion  is  described  as  follows: 

Beginning  at  a  point  in  the  second  course  above  described 
distant  one  hundred  and  forty  (140)  feet  easterly  measured 
along  said  course,  from  the  point  of  beginning  of  said 
course;  and  running  thence  northeasterly  on  a  curve  to  the 
right  of  a  radius  of  four  hundred  and  sixty  (460)  feet  to 
a  point  in  the  third  course  above  described  that  i^  two  hun¬ 
dred  and  twenty-two  (222)  feet  distant  northerly,  measured 
along  said  course,  comprising  a  width  of  fifteen  (15)  feet 
on  each  side  of  said  curve  or  a  total  of  thirty  (30)  feet; 

Together  with  all  buildings  and  improvements,  ihachinery 
tools,  equipment  and  appurtenances  belonging  to  the  New¬ 
burgh  Shipyards,  Inc.,  now  or  hereafter  located  on  any  of 
said  premises  above  described. 

43  Plaintiffs'  Exhibit  1-B. 

Confidential  Information. 

Supplemental  to  Contract  #91  S.  0.,  Hull  Nos.  1365-1370, 

Inch 

This  agreement  made  this  16th  dav  of  March,  1918  be- 
tween  the  Newburgh  Shipyards,  Inc*.,  a  corporation  or¬ 
ganized  under  the  laws  of  the  State  of  Delaware,  duly  ad¬ 
mitted  to  do  business  in  the  State  of  New  Yorlq,  party  of 

i 
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the  first  part  (herein  called  the  Agent)  and  the  United 
States  Shipping  Board  Emergency  Fleet  Corporation,  a 
corporation  organized  under  t he  laws  of  the  District  of 
Columbia  (herein  called  the  Owner),  representing  the 
United  States  of  America,  party  of  the  second  part. 

Whereas,  the  parties  hereto  entered  into  a  certain  con¬ 
tract  dated  t he  29th  day  of  October,  1917,  (herein  called  the 
contract),  a  copy  of  which  is  attached  hereto  as  a  part  of 
this  agreement,  providing  for  the  construction  by  the  Agent 
for  the  Owner  of  four  (4)  steel  cargo  vessels  of  about  nine 
thousand  (9,000)  tons  deadweight  carrying  capacity  each, 
to  be  built,  delivered,  and  paid  for,  in  accordance  with  the 
terms  of  said  contract:  and, 

Whereas,  said  contract  provides  for  certain  financial  as¬ 
sistance  to  be  rendered  bv  the  Owner  to  the  Agent  in  order 
that  it  mav  earrv  out  its  terms;  and, 

Whereas,  it  is  now  desired  to  increase  the  number  of 
vessels  to  be  constructed,  and  to  extend  further  financial 
assistance  to  the  Agent  for  the  purpose  of  constructing 
said  additional  vessels: 

Xow,  therefore,  in  consideration  of  the  premises  and  the 
mutual  covenants  herein  contained  the  parties  hereto  cove¬ 
nant  and  agree  with  each  other  as  supplemental  and  in 
addition  to  the  terms  of  said  contract,  as  follows: 

I. 

The  number  of  vessels  to  be  constructed  shall  be  ten 
(10),  instead  of  four  (4).  Such  additional  vessels  shall  be 
built  in  accordance  with  the  plans  and  specifications  al¬ 
ready  approved  for  the  four  (4)  vessels  now  under  con¬ 
struction  under  the  contract  of  October  29,  1917,  the  cost 
paid  for  as  therein  provided  and  the  same  compensation 
for  each  vessel  to  the  Agent,  to  be  arrived  at  and  paid  as 
called  for  bv  the  contract. 

The  Agent  agrees  to  deliver  said  additional  six  (6)  ves¬ 
sels  as  follows: 


The  First  vcsspl 

on 

or  before  March  10,  1919. 

The  Second  44 

i  <i 

44 

24,  1919. 

The  Third  44  . 

i  » 

4  4  4  4  Mav 

* 

31,  1919. 

The  Fourth  44  i 

i 

4  4  4  4  June 

11,  1919. 

The  Fifth  44  , 

i  i 

44  44  44 

21,  1919. 

The  Sixth  44 

4  4 

4  4  4  4  July 

* 

1,  1919, 
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The  Owner  agrees  to  advance  to  the  Agent  an  |additional 
sum  of  Five  Hundred  Thousand  Dollars  ($500, f)00)  upon 
condition  that  the  Agent  will  have  available  the  sum  of 


Four  Hundred  Thousand  Dollars  ($400,000) 


f  its  own 


monev.  The  monev  to  be  advanced  bv  the  Owner  and  the 
•  * 

monev  to  be  made  available  bv  the  Agent  is  to  be  used 
for  the  same  purposes  as  the  Five  Hundred  Thousand  Dol¬ 
lars  ($500,000)  advanced  under  t lie  contract. 

It  is  agreed  that  the  Agent  will  expend  tlie|  said  sum 
of  Four  Hundred  Thousand  Dollars  ($400,000)  of  its  own 
money  concurrently  with  the  expenditure  of  the  Five  Hun¬ 
dred  Thousand  Dollars  ($500,000)  to  be  advanced  bv  the 

Owner.  The  monevs  to  be  advanced  bv  the  Owner  shall 

•  » 

be  deposited  and  dealt  with  in  the  manner  provided  for  in 
Article  I  of  the  contract  of  October  29,  1917. 


It  is  understood  that  Three  Hundred  Thousand  Dollars 
($300,000)  of  the  Four  Hundred  Thousand  Dollars  ($400,- 
000)  referred  to  in  Article  II  of  this  supplemental  con¬ 
tract  has  alreadv  been  made  available  at  the  time  of  the 
execution  of  this  contract. 

The  Agent  agrees  to  pay  to  the  Owner  interest  upon 
said  sum  of  Five  Hundred  Thousand  Dollars  ($500,000), 
(to  be  advanced  under  this  agreement),  and  t lie  sum  of 
Five  Hundred  Thousand  Dollars  ($500,000)  ajready  ad¬ 
vanced  under  the  contract,  at  the  rate  of  fivct  per  cent 
(5%)  per  annum,  payable  as  hereinafter  provided  for. 
Interest  on  the  Five  Hundred  Thousand  Dollars  ($500,- 
000)  to  be  advanced  hereunder,  to  run  from  tluj  date  that 
the  Owner  makes  deposit  of  installments  of  said  sum. 
Interest  on  the  Five  Hundred  Thousand  Dollars  ($500,000) 

alreadv  advanced  under  the  contract  to  run  from  the  date 
* 

of  this  agreement.  Anv  interest  received  bv  (he  Owner 
from  the  depositaries  shall  be  allowed  to  the  Agent  as  a 
credit  upon  the  interest  due  by  it  upon  the  O^ie  Million 
Dollars  ($1,000,000)  advanced  under  the  contract  and  this 
agreement. 

In  order  to  secure  to  the  Owner  the  repayment  of  said 
sum  of  Five  Hundred  Thousand  Dollars  ($500,000)  and 
the  interest  upon  One  Million  Dollars  ($1,000,000),  the 
Agent  agrees 
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1.  To  executp  and  deliver  to  the  Owner  its  bond  in  the 
sum  of  Five  Hundred  Thousand  Dollars  ($500,000)  and 
secure  the  same  by  a  mortgage  upon  its  property,  subject 
to  the  lien  of  the  existing  mortgage  securing  the  advances 
under  the  contract ;  or 

2.  To  cause  to  be  released  of  record  (with  the  Owner's 
assent)  the  existing  mortgage  and  to  execute  and  deliver 
a  new  mortgage  for  One  Million  Dollars  ($1,000,000)  to 
be  a  first  lien  on  Agent's  property  and  securing  its  bond  in 
the  sum  of  One  Million  Dollars  ($1,000,000) : 

3.  To  furnisl}  (at  Agent's  expense)  a  policy  of  title  in¬ 
surance  in  a  company  or  companies,  or  other  evidence  of 
Agent's  title,  and  in  an  amount  and  form  satisfactory  to 
the  Owner. 


4.  To  furnish  such  other  and  additional  securitv  as  shall 
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be  satisfactory  to  the  Owner,  and  to  execute  and 
deliver  such  other  and  additional  instruments  as 


the  Owner  may  require  in  order  to  carry  out  the 
intent  of  this  agreement.  The  preparation,  execution  and 
recordation  of  all  such  instruments  shall  be  at  the  Agent's 
sole  expense,  but  the  cost  thereof  may  be  paid  by  the 
Agent  from  the  $400,000  provided  by  it,  but  only  with  the 
approval  of  the  Owner. 

It  is  further  agreed  that  the  said  sum  of  Five  Hundred 
Thousand  Dollars  ($500,000)  to  be  advanced  under  this 


agreement,  and  the  sum  of  Five  Hundred  Thousand  Dol¬ 
lars  ($500,000)  already  advanced  under  the  contract  of 
October  20,  1017,  and  the  interest  upon  the  same,  shall  be 
repaid  to  the  Owner  as  follows: 


When  and  as  the  fees  to  become  due  to  the  Agent  under 
the  contract  of  October  20,  1017,  for  four  (4)  vessels,  and 
the  fees  to  become  due  the  Agent  for  the  additional  six 
(6)  vessels  are  payable  the  Owner  shall  withhold  from  the 
fees  upon  the  first  eight  (8)  vessels  accepted  by  it  a  sum 
not  to  exceed  One  Hundred  Thousand  Dollars  ($100,000) 
from  the  fees  due  on  each  of  said  eight  (8)  vessels  (Eight 
Hundred  Thousand  Dollars  ($800,000)  in  the  maximum 
aggregate  to  be  so  withheld),  together  with  an  additional 
sum  equal  to  one-tenth  (1  10)  of  the  entire  interest  accrued 
to  the  date  when  each  One  Hundred  Thousand  Dollars 
($100,000)  is  so  withheld.  From  the  fees  to  become  due 
upon  the  last  twq  (2)  vessels  the  Owner  may  withhold  all 
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or  such  part  thereof  as  is  necessary  to  repay  to  it  the 
entire  balance  due  of  principal  and  interest.  When  the 
Owner  shall  have  been  fully  repaid  in  this  manner  the  re¬ 
mainder  of  such  fees,  if  any,  shall  be  paid  to  die  Agent. 
In  the  event  the  amounts  so  withheld  are  insufficient  to  re¬ 
pay  to  the  Owner  the  full  amount  of  the  principal  and  in¬ 
terest,  the  Agent  will  pay  such  deficit  within  thirty  (30) 
days  from  the  date  the  last  of  said  ten  (10)  vessels  is 
accepted  by  the  Owner,  but  in  any  event  the  sujm  of  One 
Million  Dollars  ($1,000,000),  with  interest  thereon,  shall 
be  repaid  in  full  not  later  than  September  1,  1919. 

III. 

Interest  on  the  Two  Hundred  Thousand  Dollars  ($200,- 
000)  mortgages  referred  to  in  Section  3  of  Article  XVIII 
shall  now  cover  interest  down  to  and  including  the  date 
of  the  final  completion  of  the  vessels  contracted  for;  but 
the  guarantors  of  said  mortgage  shall  consent  to  the  ex¬ 
tension  of  their  liability  to  cover  the  extended  period.  This 
Article,  however,  shall  not  release  the  Agent  from  its 
agreement  under  the  contract  to  pay,  or  cause  said  mort¬ 
gages  to  be  paid  and  satisfied  of  record,  should  either  be¬ 
come  due  in  whole  or  part  during  the  period  of  the  con¬ 
tract  or  this  agreement. 

IV. 

The  date  of  payment  of  the  bond  or  bonds  to  be  given 
by  the  Agent  to  secure  the  One  Million  Dollars  ($1,000,000) 
advanced  by  the  Owner  is  hereby  fixed  as  August  1,  1919. 
In  the  event  all  of  the  vessels  contracted  for  shall  not  be 
completed  and  accepted  by  the  Owner  prior  to  that  date 
and  the  Agent  would  be  entitled  to  extension  of  time  in 
which  to  complete  them  or  any  of  them,  then  ai^d  in  that 
event  the  Owner  agrees  to  extend  the  payment  of 
46  said  bond  for  thirty  (30)  days  from  the  date  the 
last  of  such  vessels  is  completed  and  accepted  by  the 
Owner;  but  in  no  event  shall  such  extension  be  beyond 
September  1,  1919. 

V. 

It  is  further  covenanted  and  agreed  that  the  said  ad¬ 
ditional  vessels  herein  provided  for  shall  be  constructed 
and  paid  for  under  and  in  accordance  with  ternjis  of  said 
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contract  of  October  29,  1917.  It  being  tlie  intent  and  pur¬ 
pose  that  said  contract  of  October  29,  1917,  and  all  of  its 
terms,  shall  govern  and  control  in  all  respects,  except  as 
herein  modified,  and  shall  be  binding  upon  the  parties 
hereto  with  equal  force  and  effect  in  the  construction  of 
said  additional  vessels  as  if  they  had  been  originally  pro¬ 
vided  for  therein,  or  as  if  said  contract  had  been  set  out 
herein  in  full.  A  schedule  of  date  for  the  delivery  of 
materials,  machinery,  etc.,  shall  be  submitted  by  the  Agent 
and  complete  schedule  A  of  the  contract,  and  when  ap¬ 
proved  by  the  Owner  shall  form  a  part  thereof.  The  Owner 
agrees  to  use  its  best  efforts  to  cause  the  material,  ma¬ 
chinery,  supplies,  shown  in  said  schedules  to  be  furnished 
to  the  Agent  substantially  at  the  times  indicated  therein. 


VI. 


The  contract  is  amended  so  as  to  add  to  Article  XVIII 
the  following  which  shall  form  a  part  of  the  contract,  as 
well  as  this  agreement. 

The  definition  of  “actual  (*080-  hereunder  is  intended 
to  fix  a  basis  for  adjusting  accounts  between  the  parties; 
it  does  not,  however,  take  into  account  such  expenditures 
in  the  construction  of  yards,  ways  and  plant  which  be¬ 
cause  of  the  abnormal  cost  of  materials  and  labor  during 
the  war  period,  must  be  met  by  charges  against  operating 
cost.  The  Agent  is  not  to  be  precluded  by  anything  con¬ 
tained  herein  from  making  in  its  own  accounts  any  proper 
deductions  or  charges  against  operating  cost  justified  by 
sound  accounting;  but  it  shall  not  operate  to  create  the 
basis  of  anv  claim  against  or  increase  the  cost  to  the  Owner. 


In  witness  whereof,  the  parties  hereto  have  caused  this 
contract  to  be  signed  by  their  respective  officers  and  their 
corporate  seals  to  be  hereunto  affixed,  duly  attested,  on  the 
dav  above  stated. 

NEWBURGH  SHIPYARDS,  INC., 
Bv  SKEPPIXGTON  S.  NORTON, 

Vice-President . 

I  UNITED  STATES  SHIPPING 
i  BOARD  EMERGENCY  FLEET 
CORPORATION, 

By  CHARLES  PIEZ, 
i  Vice-President. 
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Attest : 

JOHN  B.  O’REILLY, 

[seal.]  Secretary. 

Countersigned : 

IRVING  T.  BUSH, 

Director. 


Attest: 

LESTER  SISLER, 

[seal.]  Secretary. 
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Plaintiffs'  Exhibit  No.  2. 


Copy. 

United  States  Shipping  Board  Emergency  Fleet  Corpo¬ 
ration,  Philadelphia,  Pa. 

!  August  6,  1918. 

Newburgh  Shipyard  Corporation, 

Newburgh,  New  York. 

Gentlemen  : 

Savings. 

Contract  No.  91  places  with  your  concern  the  construc¬ 
tion  of  ships  upon  a  cost  plus  profit  sharing  basis.  Under 
the  terms  of  this  contract,  in  case  there  are  savings  a  cer¬ 
tain  proportion  shall  be  distributed  among  the  employees. 

I  assume  it  is  the  duty  of  the  Industrial  Relations  Group 
to  study  this  method  of  distribution,  inasmuch  as  the  con¬ 
tract  reads  that  these  funds  shall  be  distributed  in  such 
manner  as  may  be  directed  bv  the  Owner.  As  far  as  vou 
are  now  able  to  judge,  is  there  likely  to  be  a  fund  to  dis¬ 
tribute  in  this  way  ?  Has  your  concern  made  any  study 
concerning  the  appropriate  method  of  distribution  ? 

Yours  verv  sincerelv,  ! 

(Signed)  *  L.  C.  MARSHALL, 

Director  of  Industrial  Relations. 

LCM  :MF. 

51  Motion  to  Dismiss  Bill  of  Com  plaint. 

Filed  July  21,  1924. 


•  •**#*• 


Now  come  the  defendants,  United  States  Shipping  Board 
Emergency  Fleet  Corporation,  Leigh  C.  Palmer,  President 
of  the  United  States  Shipping  Board  Emergency  Fleet 
Corporation,  T.  V.  O'Connor,  E.  C.  Plummer,  Meyer  Liss- 
ner,  W.  S.  Benson,  B.  E.  Haney,  Frederick  I.  Thompson, 
and  William  S.  Hill,  Commissioners  of  the  United  States 
Shipping  Board,  and  each  of  them,  and  separately  and 


TT.  S.  SHIPPING  BOARD,  ETC.,  ET  AL. 


49 


severally  on  the  records,  pleadings  and  files  in  said  cause, 
moves  the  Court  to  dismiss  the  bill  of  complaint  on  file 
herein  on  the  following  grounds,  to-wit: 

1.  That  it  appears  upon  the  face  of  the  said  bill  of  com¬ 
plaint,  and  from  the  allegations  therein,  that  the  plaintiffs 
are  not  entitled,  nor  is  either  of  them  entitled  to  the  relief 
prayed  for  in  said  bill  of  complaint,  nor  to  any  relief  against 
these  moving  defendants,  or  any  of  them. 

2.  That  the  said  bill  of  complaint  does  not  ^tate  facts 
sufficient  to  constitute  a  valid  cause  of  action  in  equity 
against  these  moving  defendants,  or  any  of  them. 

3.  That  it  appears  upon  the  face  of  said  bill  of  complaint, 
and  from  the  allegations  therein,  that  it  is  whollv  without 
equity. 

4.  That  it  appears  upon  the  face  of  said  bill  of  complaint, 
and  from  the  allegations  therein,  that  there  is  a  non¬ 
joinder  of  parties  defendant  therein  in  this,  that  the  New¬ 
burgh  Shipyards,  Inc.  should  be  joined  as  a  defendant 
therein  for  the  reason  that  it  was  a  party  to  the  shipbuild¬ 
ing  contracts  mentioned  in  said  bill,  and  the  fnanner  in 
which  one-tliird  of  the  savings  in  the  cost  of  the  vessels 

referred  to  should  be  distributed  to  the  employees 
52  of  said  Newburgh  Shipyards,  Inc.,  or  anV  of  them, 


was  and  is  conditioned  upon  1  lie  joint  approval  of, 
and  agreement  between,  the  said  Newburgh  Shipyards, 
Inc.  and  the  defendant,  the  United  States  Shipping  Board 
Emergency  Fleet  Corporation. 

5.  That  it  appears  upon  the  face  of  said  bill  of  com¬ 
plaint,  and  from  the  allegations  therein,  that  there  is  a 
misjoinder  of  parties  plaintiff  therein  in  this,  that  under 
the  provision  of  the  shipbuilding  contracts  quoted  in  para¬ 
graph  three  of  said  bill,  the  rights  and  interests,  if  any, 
of  the  plaintiffs  are  not  joint  but  are  several,  separate,  and 


independent  of  each  other,  wherefore  the  said  bill  im¬ 


properly  joins  the  plaintiffs  in  a  pretended  joint  cause  of 


action  against  the  defendants. 

6.  That  it  appears  upon  the  face  of  said  bill  of  complaint, 
and  from  the  allegations  therein,  that  there  is  a  misjoinder 
of  causes  of  action  set  forth  therein  in  this,  that  under  the 
provisions  of  the  shipbuilding  contracts  quoted  in  para- 

4 — 1687a 
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graph  three  of  said  bill,  the  rights  and  interests,  if  any, 
of  the  plaintiffs  are  not  joint  but  are  several,  separate  and 
independent  of  each  other  and  therefore  an  alleged  sepa¬ 
rate  cause  of  action  in  favor  of  each  of  the  several  plain¬ 
tiffs  is  improperly  joined  with  an  alleged  separate  cause 
of  action  in  favor  of  each  of  the  other  several  plaintiffs. 

Wherefore  these  moving  defendants  pray  the  judgment 
of  this  Honorable  Court  whether  they  shall  be  compelled 
to  make  further  or  any  answer  to  the  said  bill  of  complaint, 
and  further  pray  that  said  bill  be  dismissed  and  that  they 
go  hence  with  their  costs  in  this  behalf  sustained. 

CHAUNOEY  G.  PARKER, 

E.  M.  ALLISON,  Jr., 

GEOFFREY  GOLDSMITH, 

Solicitors  for  Defendants. 

Dated  July  19,  1924. 

53  Due  service  of  copy  of  foregoing  motion  is  ac¬ 
knowledged  this  19th  dav  of  July,  1924. 

DOUGLAS,  OBEAR  &  DOUGLAS. 

JO  V.  MORGAN, 

Solicitors  for  Plaintiffs. 

Memorandum  Opinion. 

Filed  November  24,  1924. 


•  •****>* 


Bill  in  equity  was  filed  herein,  June  23,  1924,  seeking  to 
subject  a  certain  amount  or  fund,  $310,000,  to  division 
among  the  employees  of  the  Newburgh  Shipyards,  Inc., 
that  amount  being  one-third  (L-.d)  of  the  saving  effected, 
from  the  revised  |  estimated  cost  thereof,  in  the  building 
of  certain  vessels;  the  claim  in  that  regard  being  based 
upon  the  following  provision  of  the  shipbuilding  contract 
entered  into  between  the  Fleet  Corporation  and  the  New¬ 
burgh  Shipyards,  Inc.,  October  29,  1917,  and  a  supple¬ 
mental  contract,  March  16,  1918: 

“Should  the  actual  cost  upon  audit  be  less  than  the  re¬ 
vised  estimated  basis  cost,  such  saving  shall  be  divided  into 
three  equal  parts,  one  of  which  shall  accrue  to  the  Agent 
(the  Newburgh  Shipyards,  Inc.),  one  to  the  Owner  (the 
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Fleet  Corporation),  and  the  third  shall  be  distributed  in 
such  manner  as  may  be  agreed  to  by  the  Owner  and  the 
Agent  with  a  view  of  recognizing  continuous,  faithful  and 
efficient  performance  of  duty  on  the  part  of  employees. 
Should  the  actual  cost  as  ascertained  by  the  aforesaid  audit 
be  greater  than  the  revised  estimated  basis  cosj,  one-half 
of  such  increase  shall  be  deducted  from  the  Agent’s  fee 
aforesaid,  and  the  remainder  shall  be  borne  by  tjie  Owner, 
Provided,  that  in  no  case  shall  the  Agent’s  avjerage  fee 
for  each  completed  vessel,  after  making  all  'deductions 
and/or  additions  provided  for  in  any  article  hereof,  be 
less  than  the  average  minimum  fee  mentioned  in  Article 
XXIII  hereof.” 


The  building  operations,  under  the  contracts  mentioned, 
resulted  in  a  saving  of  $930,000;  and  in  the  final 
*54  adjustment  and  settlement  of  the  account,  one-third 
of  the  saving,  namely,  $310,000,  was  paid  to  the 
Newburgh  Shipyards,  Inc.;  one-third  thereof  was  retained 
by  the  Fleet  Corporation,  building  owner;  and  the  remain¬ 
ing  one-third  is  here  in  dispute. 

The  case  is  now  before  the  Court  on  motion  interposed 
by  the  defendants  to  dismiss  the  bill  of  complaint ;  and  the 
motion  has  been  orallv  argued  to  the  Court  bv  counsel  for 


the  respective  parties.  It  is,  perhaps,  proper  to  remark 
that  the  presentation  of  the  interesting  as  well  -|—  impor¬ 
tant  legal  questions  involved  was  both  thorougl  and  ex¬ 
haustive;  and  the  arguments  have  been  exceedingly  help¬ 
ful  to  the  Court. 

As  was  said  by  the  Supreme  Court,  in  the  case  of  Bank 
of  St.  Louis  v.  Grand  Lodge,  (98  U.  8.  123,)  now  almost 
half  a  centry  ago,  the  inquiry  how  far  privity  of  contract 


between  a  plaintiff  and  defendant  is  necessary,  in  order 
to  maintain  an  action,  has  been  much  debated;  adding  that 
the  decisions  are  not  all  reconcilable,  but  that  the  general 


rule  is,  that  such  a  privity  must  exist.  It  addedj  further, 
that,  confessedly,  there  are  many  exceptions  to  jhe  rule; 
and  the  opinion  proceeds  to  point  out  some  ot  tljie  excep¬ 
tions — one  thereof  being,  where  the  plaintiff  is  tlje  benefi¬ 
ciary  solely  interested  in  the  promise. 

It  may  be  noted  that  the  same  court,  two  years  before, 
had  decided,  in  the  case  of  Hendrick  v.  Lindsayl  (93  id. 
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143,)  that  assumpsit  may  be  maintained,  on  a  promise  not 
under  seal,  made  to  another  for  the  benefit  of  plaintiff. 

In  the  case  of  Willard  v.  Wood,  (135  id.  309,)  the  same 
court  stated,  that,  under  the  law  prevailing  in  the  District 
of  Columbia,  an  action  at  law  cannot  be  maintained  be¬ 
tween  mortgagee  and  grantee,  there  being  no  privity  of 
contract  between  them;  but  that  broad  and  general 

55  statement  of  the  rule  was  evidently  not  intended  bv 

•  V 

the  court  to  be  absolute,  since  it  immediately  pro¬ 
ceeded  to  qualify  it  to  some  extent  at  least,  by  adding  the 
limitation:  “the  mortgagee  not  having  known  of  or  as¬ 
sented  to  the  agreement  at  tin*  time  it  was  made  nor  hav¬ 
ing  since  done  or  omitted  any  act  on  the  faith  of  it.'  ’ 

The  plain  implication  of  the  stated  qualification  is,  that 
a  different  situation  might  or  would  arise  if  those  ele¬ 
ments  should  happen  to  be  present  in  a  given  case. 

What  is  the  sitution  here  present, 

Defendant  was  in  need  of  ships,  its  need  in  that  regard 
required  economical,  expeditious  and  efficient  service.  It 
entered  into  an  agreement  for  the  building  of  vessels;  and, 
in  order  to  accomplish  the  desired  result,  it  made  an  agree¬ 
ment  for  additional  but  contingent  compensation;  and  that 
took  the  form  of  an  express  promise  to  divide,  into  three 
(3)  equal  parts,  any  saving  in  the  cost  of  construction 
from  the  revised  estimated  cost  thereof;  one  of  such  parts, 
to  be  retained  by  defendant,  owner  and  promisor;  an¬ 
other,  to  be  paid  to  the  shipbuilding  concern;  and  the  third 
and  last  such  part  to  be  divided  among  the  employes  of 
the  latter  who  had  rendered  continuous,  efficient  and  faith¬ 
ful  service;  the  division  to  be  made  in  such  manner  as 
might  thereafter  be  agreed  upon  between  the  two  contract¬ 
ing  parties  named. 

The  bill  alleges  that  that  agreement  was  made  known  to 
the  employees  by  the  building  contractor  with  the  knowl¬ 
edge,  approval  and  consent  of  the  building  owner;  that  the 
employees  relied  thereon,  and  remained  at  work  for  longer 
hours  than  contracted  for,  and  continued  in  their  employ¬ 
ment  in  the  face  of  opportunity  to  receive  higher  wages 
from  other  ship-building  concerns. 

56  The  bill  further  charges  that  the  actual  cost  of 
construction  was  some  $930,000  less  than  the  revised 

estimated  cost;  and  that,  thereupon,  division  was  made 
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and  paid,  as  so  agreed,  $310,000  to  the  building  owner; 
and  $310,000  to  tlie  building  contractor — but  the  remain¬ 
ing  $310,000,  which,  according  to  the  contract,  should  have 
gone  to  the  employes,  was  withheld  and  not  paid;  and  their 
right  to  share  therein  is  denied  by  defendants. 

It  is  further  alleged,  that  the  ship-building  concern  ten¬ 
dered  to  defendant  a  plan  for  the  division  among  its  em¬ 
ployes  of  the  fund  and  amount  stated;  this  in  accordance 
with  the  contract  provision  in  that  regard;  but,  so  it  is 
alleged,  defendant  declined  and  refused  to  proceed  in  the 
matter.  And  then  followed  this  suit. 

It  has  been  suggested  in  argument,  among  other  objec¬ 
tions  urged,  that  it  would  be  both  impossible  and  improper 
for  the  court  to  interpose  its  judgment  in  the  ir|iatter  of 
the  fund  here  in  controversy;  but  it  occurs  to  the  Court 
that  if  the  building  owner  be  liable  to  the  employes,  the 
amount  of  such  liability,  if  any,  being  a  definite,  fixed  and 
certain  sum,  the  promissor  has  no  further  particular  in¬ 
terest  or  concern  therein,  save  only  the  question,  of  course, 
that  its  entire  liability  be  discharged  in  this  proceeding. 
The  exact  method  and  manner  of  distribution  of  the  amount 
is  a  matter  more  particularly  concerning  the  employes  as 
the  ultimate  distributees  thereof.  If  the  building  owner 
desired  to  participate  in  formulating  some  plan  in  that  re¬ 
gard,  it  had  full  opportunity  to  do  so;  but,  by  its  refusal, 
as  well  —  repudiation  of  the  agreement,  it  hasj  lost  its 
right  and  should  not  now  be  heard  to  complain,  so 
57  far  as  that  matter  is  concerned. 

Inasmuch  as  this  hearing  is  upon  motiop  to  dis¬ 
miss,  it  must  be  assumed,  for  the  purposes  of  the  motion, 
that  the  facts  are  as  alleged  in  the  bill.  So  assuming,  and 
viewing  those  facts  in  the  light  of  what  the  Court  conceives 
to  be  the  applicable  law,  it  would  appear  that  it  would  be 
inequitable  to  hold  that  those  employes  are  remediless. 

The  Court  is  of  opinion,  and,  accordingly,  so  holds,  that 
the  motion  to  dismiss  the  bill  should  be,  and  hereby  is, 
overruled;  with  the  usual  leave  to  defendants  to  plead  over 
within  ten  (10)  days. 

A.  A.  HOEHLING, 

Justice. 


November  22,  1924. 
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Order  Overruling  Motion  to  Dismiss  Bill  of  Complaint. 

Filed  December  12,  1924. 

***••*• 

i 


This  cause  came  on  to  be  heard  on  the  motion  of  the  de¬ 
fendants  to  dismiss  the  bill  of  complaint  and  upon  con¬ 
sideration  thereof  and  after  argument  of  counsel  for  the 
plaintiffs  and  defendants,  it  is  by  the  Court  this  12th  day 
of  December,  1924  ordered  that  the  motion  to  dismiss  the 
bill  of  complaint  be  and  the  same  is  hereby  overruled  with 
leave  to  defendants  to  plead  over  within  thirty  days.  To 
the  foregoing  order  and  the  entry  thereof,  the  defendants 
and  each  of  them  jointly  and  severally  except  and  such 
exception  is  herebv  allowed. 

A.  A.  HOEHLING, 

Justice. 

Approved  as  to  form  only. 

E.  M.  ALLISON,  Jr., 

GEOFFREY  GOLDSMITH, 

Attorneys  for  flic  Defendants. 
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Answer  to  the  Bill  of  Complaint. 


Filed  Januarv  10,  1925. 


The  defendants  now  and  at  all  times  hereafter  saving 
and  reserving  all  manner  of  objections  and  exceptions  which 
can  or  may  be  taken  to  the  plaintiffs’  bill  of  complaint  for 
answer  thereto  or  unto  so  much  thereof  as  the  defendants 
are  advised  is  material  or  necessary  for  them  to  make  an¬ 
swer  thereto,  say: 

(1)  The  defendants  are  without  knowledge  that  the  plain¬ 
tiffs  and  or  those  alleged  by  the  bill  to  be  similarly  situated 
were,  or  any  of  them  was,  during  various  periods  or  any 
period  between  October  29th,  1917  and  December  31st, 
1920,  employees  of  the  Newburgh  Shipyards,  Inc.,  but  ad¬ 
mit,  though  denying  identity,  that  the  names  appearing  in 
the  bill  as  plaintiffs’  names  appeared  upon  the  payrolls  of 
the  Newburgh  Shipyards,  Inc.  The  defendants  admit  that 
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the  Newburgh  Shipyards,  Inc.  was,  at  the  times  named  in 


the  bill  of  complaint,  a  corporation  having  shipyards  and  a 
place  of  business  at  Newburgh  in  the  State  of  N e w  York. 
The  defendants  admit  that  the  United  Stated  Shipping 
Board  Emergency  Fleet  Corporation  is  a  corporation  or¬ 
ganized  and  existing  under  the  laws  of  the  district  of 
Columbia;  but  these  defendants  allege  that  the;  said  Cor¬ 


poration  was  formed  by  the  United  States  Shipping  Board 
on  the  16th  day  of  April,  1917,  pursuant  to  authority  con¬ 
ferred  upon  said  Board  by  Section  11  of  the  Act  of  Congress 
known  as  the  “Shipping  Act,  1916”  approved  September 
7,  1916,  because  said  Board  determined  that  its  formation 


was  necessary  to  carry  out  the  purposes  of  said  Act,  and 


that  the  same  was  formed,  as  expressly  required  by  said 


Section,  for  the  purchase,  construction,  equipment,  lease, 
charter,  maintenance  and  operation  of  merchant  vessels  in 
the  commerce  of  the  United  States.  The  total  capital 
59  stock  of  the  Corporation  was  fixed  at  fifty  million 
dollars,  as  prescribed  by  said  Section  oij  said  Act, 
and,  pursuant  thereto,  the  said  Board,  acting  for  and  in 
behalf  of  the  United  States,  subscribed  to  and  purchased 
all  of  the  capital  stock  of  the  Corporation  and  paid  for  said 
capital  stock  with  moneys  of  the  United  States,  and  ever 
since  the  formation  of  said  Corporation  the  United  States 
has  been  and  still  is,  the  sole  stockholder  thereof,  except 
that  one  share  has  been  carried  on  the  books  df  the  Cor¬ 
poration,  in  the  name  of  each  of  its  trustees  sol  sly  for  the 
purpose  of  enabling  him  to  qualify  as  such  trustee  and  to 
act  in  that  capacity:  that  since  the  purchase  of  said  capital 
stock  by  the  United  States,  as  aforesaid,  the  said  Shipping 
Board  has,  through  its  designated  representatives,  voted 
the  said  capital  stock  at  all  corporate  meetings  and  has,  as 
commanded  by  said  Section  11  of  the  aforesaicj  act,  done 
all  other  things  in  regard  thereto  necessary  to  protect  the 
interests  of  the  United  States  and  to  carry  out  the  purpose 
of  said  act  and  of  subsequent  applicable  legislation  of  Con¬ 
gress,  as  well  as  sundry  executive  orders  of  the  President 
of  the  United  States  conferring  powers  upon,  and  delegating 
duties  to  be  performed  by,  the  Corporation,  in  its  capacity 
as  an  instrumentality  of  the  United  States,  and  as  agency 
of  the  President;  that  it  was  pursuant  to  its  powers  as 
such  instrumentality  and  agent,  so  conferred  as  aforesaid, 
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entirely  aside  from  its  powers  under  its  charter,  that  the 
defendant  corporation  entered  into  the  shipbuilding  con¬ 
tracts  referred  to  in  the  Bill  of  Complaint  herein,  as  is 
hereinafter,  in  Paragraph  22,  more  particularly  alleged. 
The  defendants  further  admit  that  Leigh  C.  Palmer  is  the 
President  of  the  said  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation,  hereinafter  called  the  “Fleet  Cor¬ 
poration":  that  the  defendants  T.  V.  O’Connor,  E.  C. 
60  Plummer,  Meyer  Lissner,  AY.  S.  Benson,  B.  E.  Haney, 
Frederick  |T.  Thompson  and  AYilliam  S.  Hill  are  Com¬ 
missioners  of  the  United  States  Shipping  Board,  herein¬ 
after  called  the  “Shipping  Board":  that  the  defendant 

Andrew  AY.  Mellon  is  Secretary  of  the  Treasury  of  the 

*  • 

United  States:  and  that  the  defendant  Frank  AVhite  is 
Treasurer  of  the  United  States. 


(2)  The  defendants  admit  that  the  Newburgh  Shipyards, 
Inc.  was  incorporated  under  the  laws  of  the  State  of  Dela¬ 
ware,  and  had  acquired  shipyards  and  facilities  in  New¬ 
burgh,  in  the  State  of  New  York,  for  the  construction  of 
vessels  needed  in  the  conduct  of  the  war  declared  on  April 
6th,  1017.  'Fhe  defendants  admit  that  on  October  29,  1917, 
the  Newburgh  Shipyards,  Inc.  entered  into  a  contract  with 
the  Fleet  Corporation,  which  acted  in  the  premises  not  for 
itself  but  solely  ap  representing  the  United  States,  through 
the  delegation  of  powers  of  the  President  of  the  United 
States  (as  appears  more  fully  in  Paragraph  22  of  this  an¬ 
swer)  for  the  construction  in  said  plant  of  four  9,000  ton 
steel  vessels,  which  contract  was  for  convenience  desig¬ 


nated  as  No.  91-S.  C.  The  defendants  admit  that  on  March 
16,  1918,  a  supplemental  agreement  was  entered  into  be¬ 
tween  the  Newburgh  Shipyards,  Inc.  and  the  Fleet  Cor¬ 
poration,  acting  as  just  set  out  and  not  otherwise,  for  the 
construction  of  six  additional  9,000  ton  steel  vessels,  upon 
the  same  terms  and  conditions  as  the  original  contract  for 
four,  which  supplemental  contract,  for  convenience,  was 
designated  as  91-S.  C.  Supplemental.  The  defendants  ad¬ 
mit  that  in  the  said  contracts  the  Newburgh  Shipyards, 
Inc.  was  designated  as  the  agent  of  the  Fleet  Corporation, 
acting  as  aforesaid,  but  deny  that  through  the  continuance 
of  the  contract  the  Newburgh  Shipyards,  Inc.  was  the  agent 
of  the  Fleet  Corporation,  acting  as  aforesaid,  in  any 
61  other  sense  than  that  it  was  an  independent  con¬ 
tractor.  The  defendants  admit  that  the  copies  of 
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the  contracts  91-S.  C.  and  91 -S.  C,  Supplemental  annexed 
to  the  bill  of  complaint  and  marked  Exhibits  1-A  and  1-B 
respectively,  are  true  copies  of  the  said  contracts,  and  admit 
that  they  are  to  be  read  as  part  of  the  said  bill  of  complaint. 

(3)  The  defendants  admit  that  by  the  terms  of  the  afore¬ 
said  contracts  for  the  construction  of  the  ten  vessels,  the 
Fleet  Corporation,  acting  not  for  itself  but  representing  the 
United  States  (as  appears  in  Paragraph  22  of  this  Answer) 
agreed  to  pay  the  Newburgh  Shipyards,  Inc.  the  entire 
cost  of  the  construction  of  the  vessels,  plus  a  commission, 
and  admit  that  the  said  vessels  were  to  be  constructed,  in 
other  words,  on  the  cost-plus  basis.  The  defendants  admit 
that  the  commission  to  be  received  by  the  Newburgh  Ship¬ 
yards,  Inc.  was  subject  to  increase  or  decrease,  depending 
upon  the  actual  cost  of  the  vessels,  under  the  arrangement 
set  forth  in  paragraph  numbered  3  of  the  said  bill  of  com¬ 
plaint,  namely,  that  the  contract  contained  an  estimate  of 
the  cost  of  each  of  the  vessels,  which  estimated  cost  was  to 
be  adjusted  according  to  the  increase  or  decrease  in  the 
cost  of  labor  and  materials,  and  as  so  adjusted  was  de¬ 
nominated  the  revised  estimated  basis  cost,  and  that  it  was 
provided  that  if  the  said  vessels  cost  less  than  the  revised 
estimated  basis  cost,  then  the  difference  between  the  said 
revised  estimated  basis  cost  and  the  actual  cost  fell  within 
Article  XIX  of  Contract  91-S.  C.,  reading  in  part  as  follows: 

“Should  the  actual  cost  upon  audit  be  less  than  the  re¬ 
vised  estimated  basis  cost,  such  saving  shall  be  divided  into 
three  equal  parts,  one  of  which  shall  accrue  to  the  Agent 
(the  Newburgh  Shipyards,  Inc.),  one  to  the  Owner  (the 
Fleet  Corporation),  and  the  third  shall  be  distributed 
62  in  such  manner  as  mav  be  agreed  to  by  the  Owner 
and  the  Agent  with  a  view  of  recognizing  continu¬ 
ous,  faithful  and  efficient  performance  of  duty  on  the  part 
of  employees.  Should  the  actual  cost  as  ascertained  by  the 
aforesaid  audit  be  greater  than  the  revised  estimated  basis 
cost,  one-half  of  such  increase  shall  be  deducted  from  the 
agent's  fee  aforesaid,  and  the  remainder  shall  be  borne 
by  the  Owner,  Provided,  that  in  no  case  shall  the  Agent’s 
average  fee  for  each  completed  vessel,  after  making  all 
deductions  and/or  additions  provided  for  in  any  article 
thereof,  be  less  than  the  average  minimum  fee  mentioned 
in  Article  XXIII  hereof.” 
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(4)  The  defendants,  for  lack  of  knowledge,  deny  that 
after  the  signing  of  the  said  contract  of  October  29th,  1917, 
when  and  as  employees  were  engaged  by  the  Xewburgli 
Shipyards,  to  work  in  connection  with  the  construction  of 
said  vessels,  or  as  an  inducement  to  their  employment,  they 
were  tokl  by  the  officers  (or  by  any  officer)  of  the  said  New¬ 
burgh  Shipyards  of  the  said  provision  of  the  said  contract 
as  just  hereinabove  quoted,  and  deny  that  the  said  officers, 
or  any  of  them,  represented  to  such  employees,  or  any  of 
them,  that  in  the  event  the  cost  of  the  said  vessels  should  be 
kept  down  to  such  a  basis  that  the  actual  cost  should  be  less 
than  the  estimated  cost,  employees  rendering  continuous, 
faithful  and  efficient  service  would  participate  in 
one-third  of  such  alleged  saving,  on  a  fair  and 
equitable  basis.  The  defendants  deny,  for  lack  of 
knowledge,  that  the  said  alleged  statement  was  repeated 
to  employees  by  the  officers  of  the  Newburgh  Shipyards, 
Inc.,  with  or  without  the  knowledge,  approval  or  consent 
of  the  officers  and  agents  of  the  Fleet  Corporation.  The 
defendants,  for  lack  of  knowledge,  deny  that  any  employees 
of  the  Newburgh  Shipyards,  Inc.  relied  on  such  statements, 
or  remained  at  work  on  any  occasion  throughout  the  period 
of  construction  of  said  vessels  for  longer  hours  than  those 
for  which  they  had  contracted.  The  defendants,  for  lack 
of  knowledge,  deny  that  such  employees,  or  any  of  them, 
requested  or  demanded  increases  of  salary,  and  deny 
63  that  they,  or  any  of  them,  did  not  insist  upon  any 
demands  they  may  have  made  for  increases  of  pay  be¬ 
cause  of  said  alleged  representations  made  to  them  that  they 
would  participate  in  one-third  of  the  alleged  savings  on  the 
construction  of  said  vessels,  on  a  fair  and  reasonable  basis, 
and  or  in  expectation  of  such  participation  and  or  in  con¬ 
sideration  thereof.  And  the  defendants  deny  the  material¬ 
ity  of  the  averment  in  paragraph  numbered  4  of  the  bill  of 
complaint,  that  employees  of  other  shipyards  throughout 
the  country  were  receiving  substantial  increases  in  salary 
and  or  wages  and  admit  such  to  have  been  the  fact,  but 
aver  that  increases  of  salaries  and  wages  were  made  to  the 
employees  of  the  Newburgh  Shipyards,  Inc.,  exceeding  the 
average  increases  in  the  other  yards.  For  lack  of  knowl¬ 
edge,  the  defendants  deny  that  many  or  any  of  the  em¬ 
ployees  of  the  Newburgh  Shipyards,  Inc.  received  offers  of 


U.  S.  SHIPPING  BOARD,  ETC.,  ET  AL. 


59 


T 


>yards,  Inc. 
dering  con- 
onst  ruction 


increased  pay  from  other  shipyards  and/or  pther  enter¬ 
prises,  if  they  would  sever  connection  with  thje  Newburgh 
Shipyards,  Inc.  and  work  in  such  other  shipyards  or  enter¬ 
prises.  And  the  defendants  deny  that  such  employees,  or 
any  of  them,  were  persuaded  by  the  officers  of  the  New¬ 
burgh  Shipyards,  Inc.,  with  the  knowledge,  approval  and/or 
consent  of  the  Fleet  Corporation,  to  remain  alt  Newburgh 
Shipyards,  Inc.  on  the  representation  and/or  expectation 
that  they,  or  any  of  them,  would  participate  in  one-third  of 
the  savings  on  the  construction  of  the  said  vessels.  And 
the  defendants  deny  that  the  plaintiffs,  or  any  of  them, 
and/or  those  allegedlv  similarlv  situated,  or  anv  of  them, 
depended  and  or  relied  upon  the  alleged  representations 
allegedly  made  by  officers  of  the  Newburgh  Shipyards,  Inc., 
whether  as  agent  of  the  Fleet  Corporation  or  otherwise, 
and  deny  that  the  said  plaintiffs,  or  any  of  them,  and/or 
those  allegedlv  similarlv  situated,  or  apv  of  them, 
G4  remained  at  work  at  the  Newburgh  Shi 
so  depending  and/or  relying  and/or  rei 
tinuous,  faithful  and/or  efficient  service  in  the 
of  the  said  ten  vessels. 

(5)  The  defendants  deny  that  it  was  understood  by  all 
the  parties  to  the  contract  that  the  said  clause 
quoted  in  paragraph  numbered  3,  was  interpre 
that  in  the  event  that  there  were  savings  in  the  const  ruc¬ 
tion  of  said  vessels,  one-third  of  the  said  savings  would  be 
distributed  among  the  employees,  or  any  of  them,  on  a 
fair  and  reasonable  basis.  And  the  defendants  deny  that 
such  an  understanding  on  the  part  of  the  Fle^t  Corpora¬ 
tion  appears  from  a  copy  of  a  letter  from  the  Director 
of  Industrial  Relations  of  the  Fleet  Corporation  to  the  New¬ 
burgh  Shipyards,  Inc.,  dated  August  6th,  1918,  a  copy 
whereof  is  annexed  to  the  bill  of  complaint  and  inarked  Ex¬ 
hibit  No.  2  and  pray  to  be  read  as  a  part  of  the  bill  of  com¬ 
plaint.  To  the  contrary,  the  defendants  say  that  the  said 
letter,  (issued  in  the  Fleet  Corporation’s  representative 
capacity  as  set  out  in  paragraph  22  of  this  answer)  the 
copy  whereof  as  annexed  to  the  bill  it  admits  tp  be  a  true 
copy,  does  not  disclose  any  such  understanding  pn  the  part 
of  the  Fleet  Corporation. 

(G)  The  defendants  admit  that  in  pursuance  |of  the  said 
contracts,  ten  vessels  were  built  by  the  Newburgh  Ship- 
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yards,  Inc.,  at  its  plant  at  Newburgh,  and  that  the  last  ship 
was  completed  and  delivered  on  or  about  April  27th,  1920. 
The  defendants  admit  that  thereafter  the  Fleet  Corporation 
(which  defendants  aver  acted  as  agent  of  the  United  States) 
caused  an  audit  to  he  made,  to  determine  the  cost  of  said 
vessels,  and  that  the  said  audit  developed  that  the  ten  ves¬ 
sels  cost  $1)30,000.00  less  than  their  estimated  cost,  but  the 
defendants  say  that  the  said  alleged  saving  of  $930,- 
65  000.00  is  not  a  fact  in  whole  or  in  part,  in  that  the 

estimated  cost  was  erroneous,  and  that  in  actual  fact, 
there  was  no  saving  from  a  true  estimate  of  cost. 

(7)  The  defendants  deny  the  materialitv  of  the  aver¬ 
ments  of  paragraph  7  of  the  bill  of  complaint,  and  the  de¬ 
fendants  deny  that  the  Fleet  Corporation  fully  recognized 
any  obligation  under  the  contract  to  pay  one-third  of  the 
•alleged  savings  to  the  Newburgh  Shipyards,  Inc.,  and  deny 
that  in  the  early  part  of  the  year  1923,  or  at  any  other  date, 
the  Fleet  Corporation,  directly  or  indirectly,  through  itself 
or  by  any  other  or  others,  paid  to  the  Newburgh  Shipyards, 
Inc.,  the  sum  of  $310,000.00,  representing  its  (the  New¬ 
burgh  Shipyard^,  Inc.)  one-third  of  the  saving  allegedly 
effected  in  the  cost  of  the  construction  of  the  said  vessels. 
The  defendants  deny  that  in  the  early  part  of  the  year  1923, 
mutual  releases  were  executed  between  the  Newburgh  Ship¬ 
yards,  Inc.  and  the  Fleet  Corporation,  whereby  each  was 

discharged  from  anv  further  liabilitv  to  the  other  under 
•  •  » 

the  contract  for  the  construction  of  the  said  ten  vessels,  but 
aver  (rescning  materiality)  that  the  United  States  of 
America  and  the  Newburgh  Shipyards,  Inc.  did,  on  January 
12th,  1923,  enter  into  mutual  releases.  The  defendants 
(reserving  materiality)  say  that  under  the  said  settlement- 
contract.  the  United  States  of  America  paid  to  the  New¬ 
burgh  Shipyards,  Inc.  the  sum  of  $200,000.00,  assuming  lia¬ 
bility  for  the  corpmitment-claim  of  one  Stephen  Ransom, 
Inc.,  of  New  York  City,  the  subject  of  certain  liti¬ 
gation  in  the  Supreme  Court  of  the  State  of  New  York. 


And,  again  reserving  materiality  of  this  allegation,  the  de¬ 
fendants  say  that  in  reaching  the  said  settlement  with  the 
Newburgh  Shipyards,  there  was  involved  claims  and  de¬ 
mands  by  the  said  Shipyards  against  the  Fleet  Cor- 
66  poration  (representative  of  the  United  States,  as 
set  out  in  Paragraph  22  of  this  answer),  amounting 


r.  s.  snirriXG  eoaed,  etc.,  et  al. 


i 

to  $950,814.35,  and  claims  and  demands  of  tlie  Fleet  Cor¬ 
poration  (representative  as  aforesaid)  against  the  New¬ 
burgh  Shipyards  amounting  to  $256,816.64,  winch  claims 
were  mutually  disputed  in  fact  and  in  law;  that  among  the 
said  claims  of  the  Newburgh  Shipyards  was  tl  at  for  the 
one-third  of  the  alleged  savings;  that  the  entire  situation 
of  mutually  disputed  accounts  was  liquidated  by  the  United 
States  in  full  for  the  sum  of  $200,000.00,  moving  from  the 
United  States  to  the  Newburgh  Shipyards,  Inc. 

(8)  The  defendants,  denying  the  materiality  of  the  mat¬ 
ter  contained  in  paragraph  numbered  8  of  the  bill  of  com¬ 
plaint,  aver  that  an  Act  of  Congress  approved  June  12th, 
1922,  appropriated  to  the  Shipping  Board  a  large  sum  of 
money  for  the  payment  of  claims,  damage  charges  and  the 
like,  and  admit  that  an  Act  of  Congress  approved  Febru¬ 
ary  13th,  1923,  provided  that  any  part  of  the  sum  appro¬ 
priated  by  the  aforesaid  Act  of  June  12,  1922,  remained 
unexpended  or  uncommitted  on  July  1,  1923,  should  be 
covered  into  the  United  States  Treasury.  The  defendants 
deny  that  the  Fleet  Corporation  and/or  the  Shipping 
Board  and  or  through  their  respective  office's  and/or 
agents  and/or  employees,  caused  the  sum  of  $310,- 
000.00  or  any  part  thereof,  appropriated  by  the 
Act  of  June  12,  1922,  after  the  passage  of  the 

Act  of  Februarv  13,  1923  and  before  Julv  1,  1923,  or 
at  any  other  date,  to  be  committed  for  the  payment  of 
the  claims  of  the  plaintiffs,  or  any  of  them,  and/or  of 
others  similarlv  situated,  or  anv  of  them,  andidenv  that 
thev,  or  anv  of  them,  retained  the  said  or  anv  slum  out  of 

*7*7  * 

the  Treasury  of  the  United  States  or  that  tliev  still  hold 
*  • 

the  fund,  or  any  part  thereof,  so  allegedly  committed,  but 
denied  to  be  so  committed;  and  deny  that  the  plain- 
67  tiffs,  or  anv  of  them,  and/or  others  similarlv  situ- 
ated,  or  any  of  them,  are  entitled  to  said  alleged 
fund  (which  the  defendants  sav  is  and  was  non-existent) 
and  denv  that  anv  such  alleged  fund  is  or  was  held  bv  the 
officers  or  agents  of  the  Fleet  Corporation  and/or  of  the 
Shipping  Board  for  the  benefit  of  the  plaintiffs,  or  any 
of  them,  and/or  those  similarlv  situated,  or  anv  of  them. 
The  defendants  say  that  all  funds  appropriated  to  Con¬ 
gress  by  the  Act  herein  named  has,  so  far  as  iti  remained 
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unexpended,  been  covered  into  the  Treasury  of  the  United 
States. 

(9)  The  defendants  deny  that  the  Newburgh  Shipyards, 
as  such,  submitted,  in  pursuance  of  the  agreement  for  the 
construction  of  the  said  ten  vessels,  a  plan  to  which  it  was 
willing  to  agree,  for  the  distribution  among  the  employees, 
or  any  of  them,  of  one-third  of  the  alleged  savings,  and 
the  defendants,  denying  the  materiality  of  the  allegations 
contained  in  paragraph  9  of  the  bill  of  complaint,  deny 
that  the  Newburgh  Shipyards,  Inc.  has  done  or  performed 
everything  that  it  was  obligated  to  do  under  the  said 
contract  with  reference  to  the  said  plan  and  deny  the  ex¬ 
istence  of  the  alleged  fund,  and  assert  that  the  interest, 
if  any,  of  the  Newburgh  Shipyards,  Inc.  is  as  appears  in 
the  matter  quoted  from  the  contract  in  paragraph  3  of  this 
answer,  and  re-assert  that  a  settlement  agreement,  as  here¬ 


inbefore  adverted  to,  has  been  entered  into  under  date  of 
January  12,  1923,  by  the  said  Newburgh  Shipyards,  Inc. 
and  the  United  States  of  America. 


(10)  The  defendants  admit  that  t he  Fleet  Corporation 
and/or  the  Shipping  Hoard  have  refused  and  still  refuse 
to  agree  to  any  plan,  denying  that  any  plan  has  been  sub¬ 
mitted  to  them  or  either  of  them  by  the  Newburgh  Ship¬ 
yards,  Inc.,  as  such,  for  distribution,  and  have  refused 
and  still  refuse  to  make  any  distribution  among  the 
68  plaintiffs  and/or  others  allegedly  similarly  situated; 

but  the  defendants  say  that  an  alleged  plan  was  sub¬ 
mitted  to  the  Fleet  Corporation  by  the  President,  individ¬ 
ually,  of  the  Newburgh  Shipyards,  Inc.,  and  the  defendants 
deny  that  said  plan  so  submitted  by  the  said  President  was 
ever  authorized  by  the  Newburgh  Shipyards,  Inc.  or  the 
board  of  directors  thereof  or  was  a  plan  binding  the  said 
corporation  in  any  respect.  The  defendants  admit  that 
the  Fleet  Corporation  and  or  tin*  Shipping  Board  claim 
that  neither  is  obligated  to  pay  any  part  of  the  said  sum 
allegedly  representing  one-third  of  the  alleged  savings 
allegedlv  effected  in  the  construction  of  the  said  vessels 
to  the  alleged  employees  or  any  of  them.  The  defendants 
admit  that  the  Fleet  Corporation  and  the  Shipping  Board 
have  denied  and  do  denv  the  existence  of  anv  legal  obliga- 
tion  under  the  terms  of  the  said  contract  to  make  anv 
distribution  whatever  of  the  alleged  one-third  of  the  alleged 
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savings  allegedly  effected  (but  by  these  defendants  de¬ 
nied)  in  the  construction  of  the  vessels.  The  defendants, 
denying  the  materiality  of  the  averments  contained  in 
paragraph  10  of  the  bill  of  complaint,  deny  any  wrongful 
and/or  unlawful  declination,  failure  and/or  refusal  to 


agree  or  to  endeavor  to  agree  upon  any  method  of  dis¬ 
tribution  of  such  fund,  and  denv  that  there  is  anv  duty 

7  •>  v  y 

or  function  as  distributors  and/or  trustees  of  anv  alleged 
fund,  and  denv  that  anv  fund  has  been  committed  to  the 
payments  of  the  claims  of  the  said  alleged  employees,  or 
any  of  them,  or  is  available  for  such  payment,  and  deny 
that  thev  are  trustees  or  have  anv  functions  or  duties  as 
distributors  or  trustees. 

(11)  The  defendants  deny  the  materiality  of  the  aver¬ 
ments  contained  in  paragraph  11  of  the  bill  of  com- 

69  plaint,  and  deny  the  commitment  of  the  sum  of 
$310,000.00,  or  any  part  thereof,  as  a  fund  for  the 
payment  of  the  claims  of  the  alleged  employees  of  the 
Newburgh  Shipyards,  Inc.,  or  any  of  them,  and  qeny  that 
such  a  fund  or  any  part  thereof  exists  under  the  control 
or  otherwise  of  the  Fleet  Corporation  and/or  Leigh  C. 
Palmer,  its  President,  and/or  T.  V.  O’Connor,  E.  C.  Plum¬ 
mer,  Meyer  Lissner,  W.  S.  Benson,  B.  E.  Haney,  Frederick 
I.  Thompson  and  William  S.  Ilill,  Commissioners  of  the 
Shipping  Board,  and  deny  that  such  officers  of  the  Ship¬ 
ping  Board  and/or  the  Fleet  Corporation  have  caused  any 
such  fund  to  be  transferred  to  the  Treasure  of  the  United 
States  on  or  before  June  30th,  1924,  and  allege  that  such 
fund  was  and  is  non-existent  and  never  existed. 

(12)  The  defendants,  for  lack  of  knowledge,  a  id  deny¬ 


ing  materiality,  deny  that  the  plaintiffs,  and/or  those 
allegedly  similarly  situated  with  them,  did  during  the  con¬ 
struction  of  the  said  ten  vessels,  render  continuous,  faith¬ 
ful  and  'or  efficient  performance  of  duty,  and  deny  that 
they  are  without  adequate  and  complete  remedy  at  law. 

(13)  The  defendants  are  advised,  believe  and  <^ver  that 
the  plaintiffs,  and  each  of  them,  and  those  allegedly  simi¬ 
larly  situated,  if  employees  at  the  pertinent  times,  were 
either  under  contract  with  the  Newburgh  Shipyards  for 
the  entire  term  of  the  ship-construction  contracts  herein¬ 
above  adverted  to,  or  for  some  part  of  said  time,  and  that 
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they  were  thereby  respectively  fully  bound  to  the  New¬ 
burgh  Shipyards,  Inc.  to  render  whatever  services  of  what¬ 
ever  quality  they  did  render  to  it. 

(14)  The  defendants  aver  that  the  plaintiffs  and  each  of 
them  and  those  similarly  situated  and  each  of  them,  were, 
if  employees  at  the  pertinent  times,  by  operation  of  law 

and  their  respective  contractual  relationships  with 

70  the  Newburgh  Shipyards,  Inc.,  bound,  in  considera¬ 
tion  of  their  respective  employments,  if  any,  by  the 

Newburgh  Shipyards,  Inc*.,  to  render  continuous  and/or 
faithful  and/or  efficient  performance  of  duty,  and  that 
nothing  on  the  contract  contained  between  the  Newburgh 
Shipyards,  Inc.  and  the  Fleet  Corporation  (acting  as  rep¬ 
resentative  as  set  forth  in  paragraph  *22  of  this  answer) 
afforded  a  consideration  for  such  rendition  of  duty. 

(15)  The  defendants  aver  that  the  plaintiffs  and  each  of 
them,  and  those  similarly  situated  and  each  of  them,  were 
not  parties  to  the  ship-construction  contracts,  referred  to 
in  paragraph  2  hereof,  obtaining  between  the  Newburgh 
Shipyards,  Inc.  and  the  Fleet  Corporation  (acting  as  repre¬ 
sentative  as  set  out  in  paragraph  22  hereof),  but  were 
strangers  thereto,  and  aver  that  the  said'  contracts  were 
under  seal. 

(16)  The  defendants  aver  that  if  officers  of  the  New¬ 
burgh  Shipyards,  Inc.  conveyed  the  contents  of  the  said 
ship-construction  contracts  obtaining  between  it  and  the 
Fleet  Corporation  (acting  as  representative  as  appears  in 
paragraph  22  of  this  answer)  to  any  employee  of  the  New¬ 
burgh  Shipyards,  Inc.,  such  conveyance  was  not  by  way  of 
consideration  for  any  contract  between  any  such  employee 
and  the  Newburgh  Shipyards,  Inc. 

(17)  The  defendants  aver  that  if  the  language  of  Ar¬ 
ticle  XIX  of  contract  91-S.  C.,  as  quoted  in  paragraph  num¬ 
bered  3  of  this  answer,  and  of  the  bill  of  complaint,  is  the 
language  of  apparent  obligation  as  between  the  Fleet  Cor¬ 
poration  (representative,  as  appears  in  paragraph  22 
hereof)  and  any  employee  or  employees  of  the  Newburgh 
Shipyards,  Inc.,  then  such  apparent  obligation  is  null  and 
void  as  against  the  policy  of  the  law,  in  that  the  said  vessels 

were  being  built  for  the  United  States  of  America 

71  in  time  of  war,  for  war  purposes,  and  hence  were  to 
be  constructed  as  economically  as  possible,  which  rule 
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of  policy  would  be  violated  if  the  said  language  is  construed 
as  the  language  of  obligation. 

(18)  The  defendants  aver  that  the  employees  and  each 
of  them,  and  those  allegedly  similarly  situated,  and  each 
of  them,  were  paid  respectively  by  the  Newburgh  Shipyards, 
Inc.  the  full  worth  and  value  of  their  services. 

(19)  The  defendants  aver  that  there  is  a  misjoinder  of 
causes  of  action  in  the  bill  of  complaint,  in  that)  under  the 
provisions  of  the  pertinent  contract  quoted  in 
3  of  the  said  bill  and  in  paragraph  3  of  this 
rights  and  interests,  if  any,  of  the  plaintiffs  ail 
but  several,  separate  and  independent  of  each  other. 

(20)  The  defendants  aver  that  there  is  a  misjoinder  of 
parties  plaintiff  in  this  cause,  as  appears  upon  the  bill  of 
complaint,  in  that  under  the  provision  of  the  pertinent  ship- 


paragraph 
nswer,  the 
e  not  joint 


building  contract  quoted  in  paragraph  3  of  the 


bill  and  in 


paragraph  3  of  this  answer,  the  rights  and  interests,  if  any, 


of  the  said  plaintiffs  are  not  joint,  but  are  seven) 
and  independent  of  each  other 

(21)  The  defendants  aver  that  there  is  a  non 


1,  separate 
-joinder  of 


parties  defendant  in  that  the  Newburgh  Shipyards,  Inc.  is 


not  joined  as  a  party  defendant,  although  it  was 
the  shipbuilding  contracts  averred  and  alleged 


of  complaint,  and  particularly  in  that  the  agreement  of  the 


a  party  to 
in  the  bill 


s  requisite 
t  quoted  in 


said  shipyards  to  any  plan  of  distribution  waj 
thereto,  as  appears  from  that  part  of  the  contrac 
paragraph  3  of  the  said  bill  of  complaint  and  in  paragraph  3 
of  this  answer. 

i 

(22)  The  defendants  aver  that  the  bill  of  cdmplaint  in 
this  cause  is  in  effect  a  suit  against  the  United  States 
72  of  America,  in  that  the  contracts,  copies  of  which  are 
attached  to  the  bill  of  complaint  as  Exhibit  1-A  and 
1-B  as  part  of  the  said  Bill  of  complaint  and  admitted  by 
this  answer  in  paragraph  2  hereof  to  be  true  copies  and  to 
be  read  as  a  part  of  the  said  bill,  were  entered  into  by  the 
defendant  Fleet  Corporation,  not  as  a  principal  thereto,  nor 
in  its  own  interest  or  behalf,  but  solely  for  and  on  behalf  of 
and  as  agent  and  representative  of  the  United  States  of 
America,  under  a  delegation  of  powers  to  the  said  Fleet 
Corporation  by  the  President  of  the  United  States,  the 
latter  acting  therein  under  the  Urgency  Deficiency  Appro- 
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priation  Act  approved  June  loth,  1017,  Cliapt.  29,  40  Stat. 
L.  182,  through  the  Executive  Order  of  July  11,  1917,  the 
title  to  the  said  vessels  as  appears  in  Article  XIV  of  the 
said  contract  of  October  29,  1917  (Contract  91-S.  C.,  Exh. 
1-A,  Bill  of  Complaint)  having  been  taken  in  the  name  of 
the  United  States.  The  defendants  therefore  aver  that 
the  United  States  of  America  is  an  indispensable  party  in 
this  cause  and  that  this  honorable  court  is  without  juris¬ 
diction  in  this  cause,  but  that  jurisdiction,  if  any,  is  vested 
exclusivelv  in  the  United  States  Court  of  Claims. 

All  of  which  these  defendants  are  ready  and  willing  to 
maintain  and  prove  as  this  honorable  court  shall  direct, 
and  pray  that  they  may  be  hence  dismissed  with  their  costs 
and  charges  in  this  behalf  sustained. 

UNITED  STATES  SHIPPING  BOARD 
EMERGENCY  FLEET  CORPORA¬ 
TION, 

Bv  LEIGH  C.  PALMER, 

President  of  United  States  Shipping 
Board  Emergency  Fleet  Corporation . 
LEIGH  C.  PALMER, 

President  of  United  States  Shipping 
Board  Emergency  Fleet  Corporation . 

T.  V.  O'CONNOR, 

E.  C.  PLUMMER, 

MEYER  LISSNER, 

W.  S.  BENSON, 

B.  E.  HANEY, 

FREDERICK  I.  THOMPSON,  and 
WILLIAM  S.  HILL, 

^Commissioners  of  the  United  States 

S h  i p p ing  B o a  rd. 
ANDREW  W.  MELLON, 

Secretary  of  the  Treasury  of  the  United  States. 
FRANK  WHITE, 

Treasurer  of  the  United  States. 
ANDREW  W.  MELLON, 

Secretary  of  the  Treasury  of  the  United  States. 
FRANK  WHITE, 

Treasurer  of  the  United  States , 

Bv  PEYTON  GORDON, 

United  States  Attorney. 
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CHAUNCEY  G.  PARKER, 

General  Counsel , 

E.  M.  ALLISON,  Jr., 

Special  Counsel . 

GEOFFREY  GOLDSMITH, 

Assistant  Counsel , 

Attorneys  for  Defendants  Nos.  1  /o  9. 

73  PEYTON  GORDON, 

District  Attorney , 

VERNON  E.  WEST, 

AssL  District  Attorney . 

Attorneys  for  the  Defendants 

Andrew  IT’.  Mellon ,  Frank  White. 

January  5,  1925. 

City  of  Washington, 

District  of  Columbia ,  55: 

Geoffrey  Goldsmith,  being  first  duly  sworn,  does,  under 
oath,  depose  and  say  that  the  United  States  Shipping  Board 
Emergency  Fleet  Corporation,  one  of  the  defendants  herein, 
is  a  corporation  under  the  laws  of  the  District  of  Columbia, 
and  that  he  is  its  attorney  and  attorney  in  this  cause  for 
Leigh  C.  Palmer,  President  of  the  said  Corporation,  and 
that  the  remainder  of  the  defendants  are  officers  of  the 
United  States  for  whom,  as  attorney,  the  affiant  is  defending 
the  action,  and  that  the  facts  as  pleaded  are  within  his  per¬ 
sonal  knowledge  as  attorney  as  aforesaid,  and  that  the  same 
are  true  to  the  best  of  his  knowledge  and  belief. 

GEOFFREY  GOLDSMITH. 

Subscribed  and  sworn  to  before  me  this  8th  day  of  Janu¬ 
ary,  1925. 

[seal.]  ARTHUR  J.  WILLIAMS, 

Notary  Public  in  and  for 
the  District  of  Columbia. 

74  Motion  to  File  Interrogatories. 

Filed  February  9,  1925. 

V  7 

•  #####* 

Now  come  the  defendants  in  the  above  entitled  cause, 
and  each  of  them,  and  separately  and  severally  move  the 
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Court  that  they  be  granted  leave  under  Equity  Rule  58  as 
well  as  under  Equity  Rule  54  of  this  Court,  to  file  interroga¬ 
tories  in  writing  within  such  reasonable  time  as  the  Court 
in  its  discretion  may  fix,  for  the  discovery  by  the  plaintiffs 
and  each  of  them  of  facts  and  documents  material  to  the 
defense  of  this  cause  bv  the  defendants  and  each  of  them. 

E.  M.  ALLISON,  Jr., 
i  GEOFFREY  GOLDSMITH, 

Solicitors  for  Defendants. 

February  the  7th,  1925. 

Order  Denying  Motion. 

Filed  March  9,  1925. 

•  #***•• 

Upon  consideration  of  the  motion  of  the'  defendants  to 
file  interrogatories  in  the  above  entitled  cause,  it  is  bv  the 

C  I  7  » 

Court  this  9th  day  of  March,  1925,  ordered  that  said  motion 
be  and  it  is  hereby  denied.  The  defendants  and  each  of 
them  are  allowed  to  and  do  note  exceptions  to  the  denial 
of  each  and  everv  interrogatory  included  in  said  motion. 

A.  A.  HOEHLING, 

Justice. 


75  Petition  for  Separate  Hearing. 

Filed  March  10,  1925. 

•  **•*•# 

Come  now  the  Defendants  in  the  above  entitled  cause 
and  respectfully  show  to  the  Court  that  in  and  by  para¬ 
graphs  numbered  one  and  twenty-two  of  the  Answer  filed 
herein  to  the  Bill  of  Complaint  (to  which  paragraphs  refer¬ 
ence  is  hereby  made  as  a  part  hereof)  there  is  averred  and 
pleaded  in  bar,as  a  defense  to  this  suit  that  the  Defendant, 
the  United  States  Shipping  Board  Emergency  Fleet  Cor¬ 
poration  was  formed  by  the  United  States  Shipping  Board 
on  the  16th  day  of  April  1917,  pursuant  to  authority  con¬ 
ferred  upon  said  Board  by  Section  11  of  the  Act  of  Congress 
known  as  the  “Shipping  Act,  1916/ ’  approved  September 
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7,  1916,  because  said  Board  determined  that  its  forimation 
was  necessary  to  carry  out  the  purposes  of  said  act,  and 
that  the  said  corporation  was  formed,  as  expressly  required 
by  said  section,  for  the  purchase,  construction,  equipment, 
lease,  charter,  maintenance  and  operation  of  merchant  ves¬ 
sels  in  the  commerce  of  the  United  States;  that  th)e  total 
capital  stock  of  the  said  corporation  was  fixed  fifty 
million  dollars,  as  prescribed  by  said  section  of  said  abt,  and, 
pursuant  thereto,  the  said  Board,  acting  for  and  in  behalf 
of  the  United  States,  subscribed  to  and  purchased  al.  of  the 
capital  stock  of  said  corporation  and  paid  for  said  capital 
stock  with  moneys  of  the  United  States  and  ever  sipce  the 
formation  of  said  corporation  the  United  States  hps  been 
and  still  is  the  sole  stockholder  thereof,  except  tljat  one 
share  has  been  carried  on  the  books  of  said  corporation  in 
the  name  of  each  of  its  trustees  solely  for  the  purpose  of 
enabling  him  to  qualify  as  such  trustee  and  to  act  in  that 
capacity;  that  since  t lie  purchase  of  the  said  capital 
76  stock  by  the  United  States  as  aforesaid,  tpe  said 
Shipping  Board  has,  through  its  designated!  repre¬ 
sentatives,  voted  the  said  capital  stock  at  all  corporate  meet¬ 
ings  and  has,  as  commanded  by  Section  11  of  the  aforesaid 
act,  done  all  other  things  in  regard  thereto  necessary  to 
protect  the  interests  of  the  United  States  and  to  carry  out 
the  purposes  of  said  act,  and  of  subsequent  applicable  legis¬ 
lation  of  Congress,  as  well  as  sundry  executive  orders  of  the 
President  of  the  United  States  conferring  powers  upon,  and 
delegating  duties  to  be  performed  by,  the  said  corporation, 
in  its  capacity  as  an  instrumentality  of  the  United  States 
and  as  an  agencv  of  the  President. 

That  it  is  further  averred  and  pleaded  in  and  by  the  af ore- 
said  paragraphs  of  the  Answer  herein  that  this  suit  is  in 
effect  one  against  the  United  States  of  America  and  that 
the  two  contracts,  copies  of  which  are  attached  to  ^he  Bill 
of  Complaint  as  Exhibits  I-A  and  I-B  and  made  a  part  of 
said  bill,  were  entered  into  by  the  Defendant,  the  United 
States  Shipping  Board  Emergency  Fleet  Corporation,  not 
as  a  principal  thereto,  nor  in  its  own  behalf  or  interest,  but 
solely  for  and  on  behalf  of,  and  as  the  agent  and  repre¬ 
sentative  of  the  United  States  of  America  under  a  delega¬ 
tion  of  powers  to  it  by  the  President  of  the  Unite4  States, 
the  latter  acting  therein  under  the  Urgent  Deficienties  Ap- 
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propriation  Act  of  Congress,  approved  June  15,  1917 
through  the  Executive  Order  of  July  11,  1917,  and  the  title 
of  the  said  vessels  having  been  taken  in  the  name  of  the 
United  States.  It  is,  therefore,  further  pleaded  and  averred 
that  the  United  States  of  America  is  an  indispensable  party 
to  this  suit  and  that  this  Honorable  Court  is  without  juris¬ 
diction  in  the  suit;  but  that  jurisdiction,  if  any,  is  vested 
exclusivelv  in  the  United  States  Court  of  Claims. 

77  Wherefore  these  Defendants  pray  the  Court,  pur¬ 
suant  to  General  Equity  Rule  29  and  Equity  Rule 
32  of  this  Court,  to  separately  hear  and  dispose  of  their 
said  defense  before  the  trial  of  the  principal  case. 

PEYTON  GORDON, 

United  States  Atty. 

E.  M.  ALLISON,  Jr., 
i  GEOFFREY  GOLDSMITH, 

Solicitors  for  the  Defendants. 

Dated  March  2d  1925. 

Memorandum  of  Court. 

Filed  April  20,  1925. 

******* 


Bill  of  complaint  was  filed  herein,  June  23,  1924;  and, 
on  July  21,  1924,  defendants  interposed  a  motion  to  dis¬ 
miss,  upon  the  grounds;  (1)  that  plaintiffs  are  not  entitled 
to  relief  against  defendants;  (2)  that  no  valid  cause  in 


equity  is  stated;  (3)  that  the  bill  is  wholly  without  equity; 

(4)  non-joindej*  of  parties  defendant,  in  that  the  New¬ 
burgh  Shipyards,  Inc.  should  be  made  a  party  defendant; 

(5)  misjoinder  of  parties  plaintiff,  in  that  the  cause  of 


action,  if  any, 


as  to  each  plaintiff  is  several,  separate  and 


independent,  aqd  not  joint;  and  (fi)  misjoinder  of  causes 


of  action,  in  that  the  rights  and  interests,  if  any,  of  plain¬ 
tiffs  are  not  jopt  but  several,  separate  and  independent 
of  each  other. 


The  motion  to  dismiss  was  orally  argued,  and,  there¬ 
after,  on  November  24,  the  Court  filed  written  Memo¬ 
randum  directing  that  the  motion  to  dismiss  should  be 
overruled.  Formal  order  to  that  effect  was  entered,  De¬ 
cember  12,  1924;  with  leave  to  defendants  to  plead  over 

within  thirtv  davs. 

*  » 
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swer  to 


78  On  January  10,  1925,  defendants  filed  an* 

the  bill  of  complaint,  in  which,  inter  alia ,  tjie  same 
matters  of  defense  as  set  forth  in  the  motion  to  dismiss 
are  renewed,  and  the  additional  ground  stated  fhat  the 
United  States  is  an  indispensable  party  to  the  suit  bnd  that 
this  Court  is  without  jurisdiction  to  entertain  the  same, 
and  that  such  jurisdiction,  if  any,  is  vested  exclusively  in 
the  United  States  Court  of  Claims. 

On  January  31,  1925,  counsel  for  plaintiff  filed  brder  to 
calendar  the  cause  for  trial. 

On  February  9,  1925,  counsel  for  defendants  f^led  mo¬ 
tion  that  leave  be  granted  to  file  written  interrogatories 
under  Equity  Rules  54  and  58;  which  motion,  thereafter, 
was  argued  by  counsel,  and,  on  March  9,  1925,  overruled. 

Thereupon,  and  on  March  10,  1925,  defendants  filed  what 
is  therein  designated  as  a  “petition  for  separate)  hearing 
of  defense  before  the  trial  of  the  principal  case,”  mean¬ 
ing  thereby  the  setting  of  the  cause  down  for  hearing,  in 


the  first  instance,  upon  the  plea  that  the  United 


States  is 


an  indispensable  party  to  the  suit,  and,  hence,  that  this 
Court  is  without  jurisdiction  to  proceed  therein;  the  gist 
of  the  plea  in  that  behalf  being  that  the  suit,  in  necessary 
effect,  is  one  against  the  United  States,  and  that  the  two 
contracts,  (exhibits  to  the  bill  of  complaint,)  were  entered 
into  by  the  defendant,  United  States  Shipping  Board 
Emergency  Fleet  Corporation,  not  as  a  principal,  nor  in 

jehalf  of, 
d  States, 
nt  of  the 


its  own  behalf  or  interest,  but  solely  for,  on  b 
and  as  the  agent  and  representative  of  the  Unite 
under  a  delegation  of  powers  to  it  by  the  Preside 
United  States,  the  latter  acting  therein  under  hn  act  of 


ve  Order 
tesels  was 


Congress,  of  June  15,  1917,  through  Execute 
79  of  July  11,  1917,  and  that  the  title  to  the  ve 
taken  in  the  name  of  the  United  States. 

The  above  application  or  petition  has  been  ajrgued  by 
counsel  and  submitted,  and,  upon  due  consideration 
thereof,  the  Court  is  of  opinion  that  the  same  should  be 
denied. 

Appropriate  order  may  be  prepared  by  counsel,  and  sub¬ 
mitted,  upon  notice. 

A.  A.  HOEHLI^G, 

Justice . 


April  20, 1925, 
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Order  of  Reference  to  Auditor. 
Filed  June  16,  1925. 


Upon  application  in  that  behalf  made  herein,  and  for 
good  cause  sliowu,  it  is  by  the  Court  this  16th  day  of  June, 
1925,  ordered: 

That  this  cause  be,  and  the  same  hereby  is,  referred  to 
the  Auditor  of  this  Court  with  full  power  and  authority 
to  make  and  conduct  an  investigation  as  to  the  facts  in  the 
cause;  and,  in  that  behalf,  to  hear  the  testimony  of  such 
witnesses  as  may  be  produced  before  him  on  behalf  of  the 
respective  parties:  to  examine  and  take  the  accounts  of  the 
parties:  and  to  make,  return  and  file  in  the  office  of  the 
Clerk  of  this  Court,  a  report  of  his  said  hearing,  and/'or 
hearings  together  with  his  recommendations  in  the  prem¬ 
ises,  and  his  suggestions  as  to  the  manner  of  distribution 
and  who  should  be  the  distributee  of  the  fund,  if  any,  which 
may  be  found  to  be  due  to  the  plaintiffs  by  the  de- 
80  fendant  the  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation,  (this  with  a  view  to  sim¬ 
plifying  the  issues  involved  in  the  case,)  the  final  determi¬ 
nation  of  all  issues  of  fact  and  law  to  be  made  bv  the 
Court :  and  the  said  Auditor  shall  have  the  power  to  compel 
the  attendance  of,  and  administer  oaths  to,  witnesses;  the 
expenses  of  the  Auditor  and  of  the  said  hearing,  and/or 
hearings  including  the  expense  of  a  stenographer  and  of 
the  transcribing  of  the  testimony  to  be  paid  by  either  or 
both  of  the  parties  to  this  action  in  accordance  with  the 
determination  of  the  trial  Judge. 

A.  A.  HOEHLING, 

Justice. 

Order  of  Publication ,  etc. 

Filed  July  20,  1925. 


Upon  motion  of  the  plaintiffs,  the  defendants  consenting 
thereto,  it  is  by  the  Court  this  20th  day  of  July,  1925, 
ordered  that  the  Auditor  of  the  Supreme  Court  of  the  Dis- 
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trict  of  Columbia  proceed  to  the  hearing  and  the  taking 
of  testimony  in  accordance  with  the  order  of  reference 
heretofore  entered  at  such  time  as  the  said  Auditor  may  fix. 

And  it  is  further  ordered  that  the  said  Auditor  be  and 
he  is  hereby  authorized  and  directed  to  cause  to  be  pub¬ 
lished,  once  a  week  for  three  successive  weeks,  in  a  news¬ 
paper  of  general  circulation  of  the  City  of  Washington, 
District  of  Columbia,  in  a  newspaper  of  general  circula¬ 
tion  in  the  City  of  New  York,  and  a  newspaper  of  general 
circulation  in  the  City  of  Newburgh,  New  York,  a  notice 
of  the  time  and  place  of  said  hearing;  and  in  addition 
thereto  to  send  by  registered  mail  a  copy  of  such 
81  notice  to  the  President  of  the  Newburgh  Shipyards, 
Inc.,  at  Newburgh,  New  York,  at  least  twenty  days 
before  the  date  of  said  hearing.  The  cost  of  said  adver¬ 
tisement  to  be  taxed  as  costs  in  this  cause  against  the 
plaintiffs  or  the  defendants,  as  the  Court  shall  hereafter 
direct. 

A.  A.  HOEHLING, 

We  consent:  Justice . 

DOUGLAS,  OBEAR  &  DOUGLAS, 

ASHBY  WILLIAMS, 

A 1 1  ’y$  jo  r  Plaint  i ffs. 

E.  M.  ALLISON,  Jr., 

Att’y  for  Defendants. 


Order  Granting  Leave  to  File  Amended  Bill. 


Filed  July  20,  1925. 

*  #  ■  #  -tf  *  *  * 

Upon  consideration  of  the  motion  of  the  plaintiffs  it  is 
by  the  Court  this  20th  day  of  July,  1925,  ordered  that  the 
plaintiffs  be  and  they  are  hereby  granted  leave  to  file  an 


amended  bill  of  complaint. 

And  it  is  further  ordered  that  all  pleadings  heretofore 
filed  to  the  original  bill  of  complaint  be  taken  a^  filed  to 
the  amended  bill  of  complaint,  and  all  subsequent  pleadings 
be  taken  as  filed  after  the  filing  of  the  amended  bill  of 
complaint. 

A.  A.  HOEHLING, 

Justice. 
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82  Proposed  Form  of  Notice  by  Public  Advertisement. 

Filed  July  20,  1925. 

To  all  present  and  former  employees  of  Newburgh  Ship¬ 
yards,  Inc.: 

You  are  hereby  notified  that  there  is  now  pending  in  the 
Supreme  Court  of  the  District  of  Columbia  a  suit  entitled 
Edwin  0.  Bennett  and  others  versus  United  States  Ship¬ 
ping  Board  Emergency  Fleet  Corporation  and  Others, 
Equity  No.  427G7,  brought  for  the  purpose  of  making  dis¬ 
tribution  among  the  present  and  former  employees  of  the 
Newburgh  Shipyards,  Inc.,  who  rendered  continuous,  faith¬ 
ful  and  efficient  services  in  the  construction  of  ten  ships 
under  Contracts  91  S.  C.  and  91  S.  C.  Sup] demental,  dated 
October  29,  1917.  and  March  16,  1918,  respectively,  at  New¬ 
burgh,  N.  V.,  of  q  fund  amounting  to  one-third  (%)  of  the 
savings  represented  by  the  difference  between  the  estimated 
and  actual  cost  of  such  ten  ships  built  by  the  Newburgh 
Shipyards,  Inc.,  for  the  Emergency  Fleet  Corporation. 

You  are  further  notified  that  the  above  case  has  been 
referred  to  the  undersigned,  the  Auditor  of  the  Supreme 
Court  of  the  District  of  Columbia,  who  will  hold  a  hearing 
in  the  case  at  his  room  in  the  Court  House  of  the  Supreme 
Court  of  the  District  of  Columbia,  on  the  —  day  of  August, 
1925,  at  10  o'clock  A.  M.,  to  determine,  among  other  things, 
the  manner  of  distribution  of  said  fund,  and  the  persons 
or  classes  of  persons  entitled  thereto. 

All  persons  in  any  way  interested  in  said  fund  or  in  the 
distribution  thereof  are  notified  to  be  present  at  said  hear¬ 
ing  and  give  such  testimonv  as  tliev  mav  be  advised.  Thev 
may  communicate  with  As-by  Williams,  Esquire,  or  Messrs. 
Douglas,  Obear  &  Douglas,  attorneys  for  the  plaintiffs,  both 
with  offices  in  the  Southern  Building,  Washington, 

83  I).  C. 

HERBERT  L.  DAVIS, 
i  Auditor  of  Supreme  Court 

of  the  District  of  Columbia. 

(Endorsed:)  Approved:  A.  A.  Hoehling,  Justice.  July 
20,  1925.  “  • 
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Amended  Bill  of  Complaint . 
Filed  July  23,  1925. 


The  plaintiffs,  by  leave  of  Court  first  had  ancj  obtained, 
file  this  their  amended  bill  of  complaint  and  respectfully 
show  to  this  Honorable  Court: 

1.  That  the  plaintiffs  were  during  various  periods  be¬ 
tween  October  29,  1917,  and  December  31,  1920,  employees 
of  the  Newburgh  Shipyards,  Inc.,  a  corporation  with  its 
shipyards  and  place  of  business  at  Newburgh  in  the  State  of 
New  York,  and  that  thev  sue  as  such  on  their  own  behalf 
and  on  behalf  of  all  others  similarly  situated  who  reside 
in  various  sections  of  the  United  States:  that  the  question 
involved  herein  is  one  of  common  and  general  interest  to 
many  persons  constituting  a  class  so  numerous  as  to  make 
it  impracticable  to  bring  them  all  before  the  Court,  and 
therefore  the  plaintiffs  sue  for  and  in  behalf  of  all  of  said 
persons:  that  the  defendant,  the  United  States  Shipping 
Board  Emergency  Fleet  Corporation,  hereinafter  called 
the  “Fleet  Corporation’-  is  a  corporation  organized  and 
existing  under  the  laws  of  the  District  of  Columbia,  and  is 
sued  in  its  own  right :  the  defendant  Leigh  C.  Palmer  is 

the  President  of  the  Fleet  Corporation,  and  is  sued 
84  in  that  capacity;  the  defendants  T.  W.  O’Connor, 

E.  C.  Plummer,  Meyer  Lissner,  W.  S.  Benson,  B.  E. 
Haney,  Frederick  L  Thompson  and  William  S.  Hill  are 
commissioners  of  the  United  States  Shipping  Board,  here¬ 
inafter  called  the  “Shipping  Board”,  and  are  sued  in  that 
capacity;  the  defendant  Andrew  W.  Mellon  is  Secretary  of 
the  Treasury  of  the  United  States,  and  is  sued  in  that 
capacity;  and  the  defendant  Frank  White  is  Treasurer  of 
the  United  States  and  is  sued  in  that  capacity. 

2.  After  the  entrance  of  the  United  States  into  the  World 
War  on  April  b,  1917,  the  Newburgh  Shipyards,  Inc.,  was 
incorporated  under  the  laws  of  Delaware,  and  acquired 
shipyards  and  facilities  at  Newburgh  in  the  State  of  New 
York  for  the  construction  of  vessels  needed  in  the  conduct 
of  the  war.  Thereafter  on  October  29,  1917,  the  Newburgh 
Shipyards,  Inc.,  entered  into  a  contract  with  the  Fleet  Cor- 
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poration  for  the  construction  at  said  plant  of  four  9,000- 
ton  steel  vessels  which  contract  was,  for  convenience,  desig¬ 
nated  as  No.  “91-S.  C.”  On  the  16th  day  of  March,  1918, 
a  supplemental  agreement  was  entered  into  between  the 
Newburgh  Shipyards,  Inc.,  and  the  Fleet  Corporation  for 
the  construction  of  six  additional  9,000  ton  steel  vessels 
upon  the  same  terms  and  conditions  as  the  original  con¬ 
tract  for  four,  which  supplemental  contract,  for  conveni¬ 
ence,  was  designated  as  “91-S.  I1.  Supplemental".  In  said 
contracts  the  Newburgh  Shipyards,  Inc.,  was  designated 
and  treated  as  the  agent  of  the  Fleet  Corporation  and 
throughout  the  continuance  of  the  contracts  the  Newburgh 
Shipyards,  Inc.,  actually  was  the  agent  of  the  Fleet  Cor¬ 
poration.  Copies  of  contracts  “91-S.  C."  and  “91-S.  C. 
Supplemental"  arje  annexed  and  marked  as  Exhibits  “1-A" 
and  “1-B"  respectively  to  the  original  bill  of  complaint, 
and  prayed  to  be  read  as  a  part  hereof. 

85  3.  By  the  terms  of  the  aforesaid  contracts  for  the 

construction  of  the  ten  vessels,  the  Fleet  Corporation 
agreed  to  pay  to  the  Newburgh  Shipyards,  Inc.,  its  agents, 
the  entire  cost  of  the  construction  of  the  vessels  plus  a 
commission.  In  other  words,  the  vessels  were  to  be  con¬ 
structed  on  the  cost-plus  basis.  The  commission  to  be  re¬ 
ceived  by  the  New,burgh  Shipyards,  Inc.,  was  subject  to  in¬ 
crease  or  decrease,  depending  upon  the  actual  cost  of  the 
vessels  under  the  following  arrangement :  The  contract  con¬ 
tained  an  estimate,  of  the  cost  of  each  of  said  vessels,  which 
estimated  cost  was  to  be  adjusted  according  to  the  increase 
or  decrease  in  the  cost  of  labor  and  materials  and  as  so 
adjusted  was  denominated  the  revised  estimated  basis  cost, 
and  it  was  provided  that  if  the  said  vessels  cost  less  than 
the  revised  estimated  basis  cost,  then  the  difference  between 
the  said  revised  estimated  basis  cost  and  the  actual  cost 
would  be  divided  into  three  parts  and  distributed  in  the 
manner  following  as  shown  by  Article  XIX  of  Contract  91- 
S.  C.,  reading  in  part  as  follows: 

“Should  the  actual  cost  upon  audit  be  less  than  the  re¬ 
vised  estimated  basis  cost,  such  saving  shall  be  divided  into 
three  equal  parts,  one  of  which  shall  accrue  to  the  Agent 
(the  Newburgh  Shipyards,  Inc.),  one  to  the  Owner  (the 
Fleet  Corporation)  and  the  third  shall  be  distributed  in 
such  manner  as  may  be  agreed  to  by  the  Owner  and  the 
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Agent  with  a  view  of  recognizing  continuous,  faithful  and 
efficient  performance  of  duty  on  the  part  of  employees. 
Should  the  actual  cost  as  ascertained  by  the  aforesaid  audit 
he  greater  than  the  revised  estimated  basis  cost,  one-half 
of  such  increase  shall  he  deducted  from  the  Agent’s  fee 
aforesaid,  and  the  remainder  shall  be  borne  by  the  Owner, 
Provided,  that  in  no  case  shall  the  Agent’s  average  fee  for 
each  completed  vessel,  after  making  all  deduct  ions  and/or 
additions  provided  for  in  any  article  hereof,  be  less  than 
the  average  minimum  fee  mentioned  in  Article  XXIII 
hereof.” 

4.  After  the  signing  of  the  contract  of  October  29,  1917, 
when  and  as  the  employees  were  engaged  to  work 
86  in  connection  with  the  construction  of  said  vessels, 
and  as  an  inducement  to  their  employment,  they 
were  told  by  the  officers  of  the  Newburgh  Shipyards,  Inc., 
of  the  provision  of  said  contract  quoted  in  paragraph  3, 
and  that  in  the  event  the  cost  of  said  vessels  should  be  kept 
down  on  such  an  economical  basis  that  the  actual  cost  should 
be  less  than  the  estimated  cost,  then  and  in  that  event  the 
employees  rendering  continuous,  faithful  and  efficient  serv¬ 
ice  would  participate  in  one-third  of  the  said  savings  on  a 
fair  and  equitable  basis.  Continually  during  the  employ¬ 
ment  of  the  plaintiffs  and  others  similarly  situated  in  whose 
behalf  the  suit  is  brought  and  while  the  construction  of 
said  vessels  was  in  progress,  this  statement  was  oft  re¬ 
peated  to  the  employees  by  the  officers  of  the  Newburgh 
Shipyards,  Inc.,  with  the  knowledge,  approval  and  consent 
of  the  officers  and  agents  of  the  Fleet  Corporation.  The 
employees,  relying  on  such  statements,  remained  at  work 
on  many  occasions  throughout  the  period  of  construction 
of  said  vessels  for  hours  of  work  longer  than  those  for 
which  they  had  contracted.  The  employees  repeatedly  re¬ 
quested  and  demanded  increases  of  salary  but  on  account 
of  the  representations  made  to  them  that  they  would  par¬ 
ticipate  in  one-third  of  the  savings  on  the  construction  of 
said  vessels  on  a  fair  and  reasonable  basis,  and  in  the  ex¬ 
pectation  of  such  participation,  and  in  Consideration 
thereof,  the  employees  did  not  insist  upon  their  demands 
for  increase  of  pay,  notwithstanding  living  aid  other  ex¬ 
penses  had,  on  account  of  the  war,  materially  increased, 
and  notwithstanding  employees  of  other  shipyards  through- 
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out  the  country  were  receiving  substantial  increases  in 
salary.  Many  employees  of  the  Newburgh  Shipyards,  Inc., 
received  offers  of  increased  pay  from  other  shipyards  and 
other  enterprises  if  they  would  sever  their  connection  with 
the  Newburgh  Shipyards,  Inc.,  and  work  in  such 

87  other  shipyards  or  enterprises,  but  they  were  per¬ 
suaded  by  the  officers  of  the  Newburgh  Shipyards, 

Inc.,  with  the  knowledge,  approval  and  consent  of  the  Fleet 
Corporation,  to  remain  at  the  Newburgh  Shipyards,  Inc., 
on  the  representation  and  expectation  that  they  would  par¬ 
ticipate  in  one-third  of  the  savings  on  the  construction  of 
said  vessels.  Depending  and  relying  upon  such  represen¬ 
tations  made  by  the  officers  of  the  Newburgh  Shipyards, 
Inc.,  as  agent  of  the  Fleet  Corporation,  as  in  this  para¬ 
graph  set  forth,  the  plaintiffs  and  others  similarly  situated 
in  whose  behalf  this  suit  is  brought,  remained  at  work  at  the 
Newburgh  Shipyards,  Inc.,  and  continued  to  render  and  did 
render  continuous,  faithful  and  efficient  service  in  the  con¬ 
struction  of  the  said  ten  vessels. 

5.  That  it  was  understood  by  all  the  parties  to  the  con¬ 
tract  that  said  clause  hereinbefore  quoted  was  interpreted 
to  mean  that  in  the  event  that  there  were  savings  in  the 
construction  of  said  vessels  one-third  of  said  savings  would 
be  distributed  among  the  employees  on  a  fair  and  reason¬ 
able  basis.  This  understanding  on  the  part  of  the  Fleet 
Corporation  will  appear  from  a  copy  of  a  letter  from  the 
Director  of  Industrial  Relations  of  the  Fleet  Corporation 
to  the  Newburgh  Shipyards,  Inc.,  dated  August  G,  1918, 
annexed  and  marked  as  Exhibit  No.  2  to  the  original  bill 
of  complaint  and  prayed  to  be  read  as  a  part  hereof. 

G.  That  in  pursuance  of  said  contracts,  ten  vessels  were 
built  by  the  Newburgh  Shipyards,  Inc.,  at  its  plant  at  New¬ 
burgh,  the  last  ship  being  completed  and  delivered  on  April 
27,  1920;  and  thereafter  the  Fleet  Corporation  caused  an 
audit  to  be  made]  to  determine  the  actual  cost  of  said  vessels 
and  said  audit  developed,  and  it  was  a  fact  that  the  said 
ten  vessels  actually  cost  $9:10,000  less  than  their  estimated 
cost. 

88  7.  The  Fleet  Corporation  fully  recognized  its  obli¬ 
gation  under  the  contract  to  pay  one-third  of  the  said 

savings  to  the  Newburgh  Shipyards,  Inc.,  and  in  the  early 
part  of  the  year  1923  (the  exact  date  being  unknown  to 
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the  plaintiffs)  the  Fleet  Corporation  paid  to  the  Newburgh 
Shipyards,  Ine.,  the  sum  of  $310,000  representing  its  one- 
third  of  the  saving  effected  in  the  cost  of  the  construction  of 
said  vessels;  and  at  that  time  mutual  releases  were  executed 
between  the  Newburgh  Shipyards,  Inc.  and  the  Fleet  Cor¬ 
poration,  and  each  was  discharged  from  any  further  liabil¬ 
ity  to  the  other  under  the  contract  for  the  construction  of 
the  said  ten  vessels. 

8.  By  an  Act  of  Congress  approved  June  12,  1922,  Con¬ 
gress  appropriated  to  the  Shipping  Board  acting  for  the 
Fleet  Corporation,  and  to  the  Fleet  Corporation  a  large  sum 
of  money  for  the  payment  of  claims,  damage  charges  and 
miscellaneous  adjustments  against  the  Fleet  Corporation 
arising  under  contracts,  express  or  implied.  Thereafter 
by  an  Act  of  Congress  approved  February  13,  1923,  it  was 
provided  by  Congress  that  “any  part  of  the  sum  appropri¬ 
ated  by  the  aforesaid  act  of  June  12,  1922,  remaining  unex¬ 
pended  or  uncommitted  on  July  1,  1923,  should  be  covered 
into  the  United  States  Treasury”.  After  the  passage  of 
the  Act  of  February  13,  1923,  and  before  July  1,  1923,  the 
Fleet  Corporation  and  the  Shipping  Board,  acting  on  its 
behalf,  through  their  officers,  agents  and  employees,  caused 
the  sum  of  $310,000  appropriated  by  the  Act  o'  June  12, 
1922,  to  he  committed  for  the  payment  of  the  claims  of  the 
plaintiffs,  and  others  similarly  situated  on  whose  behalf 
tliev  sue,  and  retained  the  said  sum  out  of  the  Treasury  of 
the  United  States  and  still  hold  said  fund  so  committed,  to 
which  fund  the  plaintiffs  and  others  similarly  situated  on 

whose  behalf  they  sue,  are  entitled,  and  which  fund 
89  the  officers  and  agents  of  the  Fleet  Corporation  and 

of  the  Shipping  Board  hold  for  the  benefit  of  the 
plaintiffs  and  those  similarly  situated  in  whose  behalf  this 
suit  is  brought. 

9.  In  pursuance  of  the  agreement  for  the  construction  of 
the  said  ten  vessels,  the  Newburgh  Shipyards,  Inc.,  sub¬ 
mitted  to  the  Fleet  Corporation  a  plan  to  which  i  t  was  will¬ 
ing  to  agree  for  the  distribution  among  the  employees  of 
one-third  of  the  savings  effected  in  the  construction  of  the 
said  vessels,  and  has  done  and  performed  everything  that 
it  was  obligated  to  do  under  the  said  contract,  and  has  no 
further  interest  whatever  in  said  fund  or  in  its  distribu¬ 
tion  and  is  no  longer  the  agent  of  the  Fleet  Corporation. 


80 


EDWIN  C.  BENNETT  ET  AL.  VS. 


10.  Xotwithstanding  the  submission  of  the  plan  of  dis¬ 
tribution  by  the  Xewburgh  Shipyards,  Inc.,  as  stated  in 
paragrapli  9,  the  Fleet  Corporation  and  the  Shipping  Board 
acting  in  its  behalf,  have  refused  to  agree  to  any  plan  or  to 
make  any  distribution  among  the  plaintiffs  and  others 
similarly  situated  in  whose  behalf  this  suit  is  brought,  and 
claim  that  neither  the  Fleet  Corporation  nor  the  Shipping 
Board  acting  for  it  is  obligated  to  pay  any  part  of  the 
said  sum,  representing  one-third  of  the  savings  effected  in 
the  construction  of  the  said  ten  vessels  to  the  employees 
of  anv  of  them.  Xotwithstanding  a  claim  was  formallv 
tiled  by  the  employees  of  the  Xewburgh  Shipyards,  Inc., 
engaged  upon  the  construction  of  the  ten  vessels,  the  Fleet 
Corporation  and  the  Shipping  Board  acting  for  it,  have 
denied  the  existence  of  any  legal  obligation  under  the  terms 


of  said  contract  to  make  any  distribution  whatever  of  said 
one-third  of  the  savings  effected  in  the  construction  of  the 
vessels  and  ha  vie  wrongfully  and  unlawfully  declined,  failed 
and  refused  to  agree  or  to  endeavor  to  agree  upon  any 
method  of  distribution  of  the  said  fund,  and  have 
90  refused  and  failed  to  exercise  the  duties  or  functions 
as  distributors  and  trustees  of  said  fund,  despite  the 
fact  that  the  said  fund  has  been  committed  to  the  payment 
of  the  claims  of  the  employees  and  available  for  such  pay¬ 


ment. 

11.  Plaintiffs  are  advised  and  believe  and  therefore  aver 
that  the  said  fund  of  $310,000  committed  to  the  payment  of 
the  claims  of  the  employees  of  the  Xewburgh  Shipyards, 
Inc.,  is  now  under  the  control  of  the  Fleet  Corporation, 
Leigh  C.  Palmer,  its  President  and  T.  V.  O’Connor.  E.  C. 
Plummer,  Meyer  Lissner,  W.  S.  Benson,  B.  E.  Haney, 
Frederick  I.  Thompson  and  William  S.  Hill,  Commission¬ 
ers  of  the  Shipping  Board,  and  that  such  officers  of  the 
Shipping  Board  and  of  the  Fleet  Corporation  will  cause 
this  fund  to  be  transferred  to  the  Treasury  of  the  United 
States  on  or  before  the  30th  day  of  June,  1924,  unless  en¬ 
joined  by  this  court,  and  that  if  said  fund  so  committed  is 
allowed  to  be  paid  into  the  Treasury  of  the  United  States 
the  plaintiffs,  and  others  similarly  situated  in  whose  behalf 
this  suit  is  brought,  will  be  wrongfully  and  irreparably 
damaged  in  that  a  fund  to  which  they  are  entitled  will 
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pass  out  of  the  control  of  the  Fleet  Corporation  |and  they 
will  lose  said  fund. 

12.  The  plaintiffs,  and  those  similarly  situated  in  whose 
behalf  this  suit  is  brought,  during  the  construction  of  the 
ten  vessels  rendered  continuous,  faithful  and  efficient  per¬ 
formance  of  duty,  and  are  without  adequate  and  complete 
remedy  at  law. 

Wherefore,  the  premises  considered,  the  plaintiffs  pray: 

1.  That  process  issue  out  of  this  Honorable  Court  di¬ 
rected  to  the  defendants  and  each  of  them,  requiring  them 
to  appear  and  answer  the  exigencies  of  this  bill. 

2.  That  a  rule  to  show  cause  issue  out  of  this  Honor¬ 
able  Court  directed  to  the  defendants,  the  Fleet  Corpora¬ 
tion,  Leigh  C.  Palmer,  President  of  the  Fleet  Cor- 

91  poration,  and  to  the  defendants  T.  V.  O’Connor, 
E.  C.  Plummer,  Meyer  Lissner,  W.  S.  Benson,  B.  E. 
Haney,  Frederick  I.  Thompson  and  William  S.  Hill,  Com¬ 
missioners  of  the  Shipping  Board,  requiring  them  to  ap¬ 
pear  and  show  cause  why  they  should  not  be  enjoined 
pending  this  suit  from  covering,  paying  or  transferring 
into  the  Treasurv  of  the  United  States  the  aforesaid  fund 
of  $310,000  heretofore  committed  to  the  payment  of  the 
claims  of  the  plaintiffs  and  others  similarly  situated  in 
whose  behalf  this  suit  is  brought  and  why  the  said  fund 
of  $310,000  should  not  be  impounded  into  the  Registry  of 
the  Court  pending  this  litigation;  and  directed  to  Andrew 
W.  Mellon,  Secretary  of  the  Treasury  of  the  Uinted  States, 
and  Frank  White,  Treasurer  of  the  United  States,  requir¬ 
ing  them  to  appear  and  show  cause  why  they  should  not 
be  enjoined  from  receiving  into  the  Treasury  of  the  United 
States  the  said  fund  of  $310,000;  and  upon  the  hearing  of 
said  rule  that  the  Fleet  Corporation  and  Leigh  C  Palmer, 
its  President  and  T.  V.  O’Connor,  E.  C.  Plummer,  Meyer 
Lissner,  W.  S.  Benson,  B.  E.  Haney,  Frederick  I  Thomp¬ 
son  and  William  S.  Hill,  Commissioners  of  the  Shipping 
Board,  pending  this  suit,  be  enjoined  from  covering,  pay¬ 
ing  or  transferring  into  the  Treasury  of  the  United  States 
the  said  fund  of  $310,000  and  that  the  said  fund  olj  $310,000 
be  impounded  into  the  Registry  of  the  Court;  and  that 
the  defendants  Andrew  W.  Mellon,  Secretary  of  the  Treas¬ 
ury  of  the  United  States,  and  Frank  White,  Treasurer  of 
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the  United  States,  pending  this  suit  be  enjoined  from  re¬ 
ceiving  into  the  Treasury  of  the  United  States  the  said 
fund  of  $310,000. 

3.  That  the  Court  upon  the  final  hearing  of  this  cause 
decree  that  the  plaintiffs,  and  all  others  similarly  situated 

for  whom  they  sue,  are  entitled  to  one-third  of  the 
92  said  fund  of  $930,000  representing  the  saving  ef¬ 
fected  in  the  construction  of  the  said  ten  vessels; 
and  that  the  court  decree  that  the  plaintiffs  and  others  simi¬ 
larly  situated  ion  behalf  of  whom  this  suit  is  brought,  are 
entitled  to  theif'und  of  $310,000  committed  and  held. in  the 
manner  aforesaid,  and  that  such  sum  is  held  by  the  said 
defendants  for  the  benefit  of  the  plaintiffs  and  others  simi¬ 
larly  situated  for  whose  benefit  this  suit  is  brought. 

4.  That  the  Court  upon  the  hearing  of  this  cause  de¬ 
termine  what  shall  be  a  fair,  reasonable  and  equitable 
basis  of  distribution  of  the  said  fund  of  $310,000  among 
the  plaintiffs  and  others  similarly  situated  and  that  the 
Court  direct  the  defendant,  the  Fleet  Corporation  to  make 
distribution  of  said  fund  in  accordance  with  the  finding 
of  the  Court,  and  to  this  end  that  this  cause  be  referred  to 
the  Auditor  to  determine  the  number  of  employees,  the 
amount  of  their  wages  and  salaries,  the  length  of  employ¬ 
ment  and  other  matters  necessary  to  a  proper  determina¬ 
tion  of  a  fair  and  reasonable  basis  of  distribution  of  said 
fund,  and  if  necessary  that  trustees  be  appointed  to  carry 
out  such  distribution. 

5.  That  upon  hearing  of  this  cause  the  Court  require 
the  Fleet  Corporation  to  make  a  fair  and  reasonable  dis¬ 
tribution  of  the  said  fund  of  $310,000  in  accordance  with 
the  aforesaid  contracts  “91-S.  C.”  and  “91-S.  C.  Supple¬ 
mental”  among  the  plaintiffs  and  those  similarly  situated 
in  whose  behalf  this  suit  is  brought. 

6.  That  the  Court  decree  that  the  defendant,  the  Fleet 


Corporation,  pay  to  the  plaintiffs,  and  each  of  them,  and 
to  those  similarly  situated  for  whom  the  suit  is  brought, 
such  sum  to  which  they  are  respectively  entitled  out  of 
the  fund  of  $310,000  or  such  sum  as  they  are  respectively 
entitled  under  the  provisions  of  the  aforesaid  con- 
93  tracts  “91-S.  C.”  and  “91  S.  C.  Supplemental,”  and 
that  the  plaintiffs  and  each  of  them  have  a  judgment 
therefor  as  at  law. 
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7.  And  such  other  and  further  relief  as  to  the  Court 
may  seem  meet  and  proper. 

JO.  V.  MORGAN, 
Attorney  for  Plaintiffs. 


DOUGLAS,  OBEAR  &  DOUGLAS, 
ASHBY  WILLIAMS, 

Counsel  for  Plaintiffs. 


District  of  Columbia,  To  ivit : 

Jo  V.  Morgan,  being  first  duly  sworn,  doth  ui^der  oath 
depose  and  say  that  lie  is  one  of  the  attorneys  for  plain¬ 
tiffs  in  the  above  entitled  cause  and  that  he  has  read  the 
bill  of  complaint  subscribed  by  him  on  behalf  of  the  plain¬ 
tiffs,  and  that  he  knows  the  contents  thereof ;  and  is  familiar 
with  all  the  facts  alleged  in  said  bill ;  that  the  sjame  are 
true  to  the  best  of  his  knowledge  and  belief. 

JO.  V.  MORGAN. 

Subscribed  and  sworn  to  before  me  this  18th  day  of 
Julv,  1925. 

*  [seal.]  GERTRUDE  ELLIS, 

Notary  Public. 


94 


Order  to  Era  m  ine  Books ,  dec. 
Filed  August  5,  1925. 


* 


Upon  motion  of  counsel  for  the  plaintiffs  herein,  and 


that  the 
ards.  In- 

I  7 

ill  books, 


it  appearing  to  the  Court  that  it  is  desirable 
Auditor  go  hence  to  the  office  of  Newburgh  Ship  \ 
corporated,  at  Newburgh,  New  York,  and  examine  i 
records  and  accounts,  including  all  pay-rolls  and  other 
records  of  payment  of  salaries  and  wages  to  employes,  in 
connection  with  the  construction  of  ten  ships  built  by  the 
Newburgh  Ship  Yards,  Incorporated,  for  the  United  States 
Shipping  Board  Emergency  Fleet  Corporation,  ur  der  con¬ 
tracts  91-SC  and  91-SC  Supplemental,  dated  the  291  h  day  of 
October,  1917,  and  the  16th  day  of  March,  1918,  respectively, 
before  the  hearing  heretofore  ordered  to  be  held  on  the  17th 
day  of  August,  1925, 
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It  is,  by  the  Court,  this  5th  day  of  August,  1925, 

Ordered :  That  the  said  Auditor  go  hence  to  the  office  of 
the  Newburgh  i  Ship  Yards,  Incorporated,  in  Newburgh, 
New  York,  at  such  time  before  the  17th  day  of  August,  1925, 
as  he  shall  find  convenient,  and  examine  the  aforesaid  books 
and  records,  and  make  his  report  of  such  examination  to 
this  Court,  along  with  his  report  of  other  facts  and  find¬ 
ings,  in  accordance  with  the  order  of  reference  heretofore 
entered  herein. 

i  F.  L.  SIDDONS, 

Justice. 

95  Report  of  the  Auditor.  Filed  Map  .9,  1920. 

#*###*# 

1.  The  above-entitled  cause  is  before  the  Auditor  under 
the  order  of  reference  filed  herein  under  date  of  June  16, 
1925. 

2.  Pursuant  to  the  directions  of  the  aforesaid  order  of 
reference,  hearings  were  held  by  the  Auditor  as  follows: 

August  17,  1925, 

September  28,  1925, 

October  12,  1925, 

October  13,  1925, 

November  6,  1925, 

November  11,  1925, 

January  4,  1926, 

January  5,  1926, 

January  6,  1926, 

January  7,  1926. 

The  stenographic  record  of  the  testimony  adduced  before 
the  Auditor  at  the  said  hearings  is  submitted  herewith. 

3.  The  records  herein  disclose  that  proceedings  were  insti¬ 
tuted  in  this  cause  by  bill  of  complant  filed  herein  under 
date  of  June  23, 1924,  by  Edwin  C.  Bennett  and  other  named 
plaintiffs,  all  being  alleged  as  former  employees  of  the  New¬ 
burgh  Shipyards,  Inc.,  on  behalf  of  themselves  and  others 
similarly  situated,  against  the  United  States  Shipping 
Board  Emergency  Fleet  Corporation,  hereinafter  for  con¬ 
venience  designated  as  the  “Fleet  Corporation,”  the  officers 
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and  directors  of  the  said  Fleet  Corporation,  Andrew  W. 
Mellon,  Secretary  of  the  Treasury  of  the  United  States, 
and  Frank  White,  Treasurer  of  the  United  States. 

4.  The  bill  of  complaint  set  forth,  among  other  things, 
that  the  plaintiffs  were,  during  various  periods  between 
October  29,  1917,  and  December  31,  1920,  employees  of  the 
Newburgh  Shipyards,  Inc.,  a  corporation  with  its  shipyards 
and  place  of  business  at  Newburgh,  in  the  State  of  New 

York,  and  that  the  Fleet  Corporation  is  a  co  rporation 
96  organized  and  existing  under  the  laws  of  the  Dis¬ 
trict  of  Columbia,  and  is  sued  in  its  own  right;  that 
the  commissioners  of  the  United  States  Shipping  Board, 
hereinafter  for  convenience  designated  as  the  “Shipping 
Board”,  are  sued  in  their  capacity  as  such  commissioners; 
that  the  defendant  Andrew  W.  Mellon  is  Secretary  of  the 
Treasury  of  the  United  States,  and  is  sued  in  that  capacity; 
and  that  the  defendant  Frank  White  is  Treasurer  of  the 
United  States,  and  is  sued  in  that  capacity. 

5.  The  bill  of  complaint  further  sets  forth  fiat  after 
the  entrance  of  the  United  States  into  the  Worlc  War  on 
April  6,  1917,  the  Newburgh  Shipyards,  Inc.,  was  incorpo¬ 
rated  under  the  law  of  Delaware,  and  acquired  Shipyards 
and  facilities  at  Newburgh  in  the  State  of  New  York  for 
the  construction  of  vessels  needed  in  the  conduct  of  the  war; 
that  thereafter,  and  on  October  29,  1917,  the  Newburgh 
Shipyards,  Inc.,  entered  into  a  contract  with  the  Fleet  Cor¬ 
poration  for  the  construction  at  said  plant  of  four  9,000  ton 
steel  vessels  which  contract  was,  for  convenience,  desig¬ 
nated  as  No.  “91-S.  C.”;  that  on  the  16th  day  of  March, 
1918,  a  supplemental  agreement  was  entered  into  between 
the  Newburgh  Shipyards,  Inc.,  and  the  Fleet  Corporation 
for  the  construction  of  six  additional  9,000  ton  steel  vessels 
upon  the  same  terms  and  conditions  as  the  origina  l  contract 
for  four,  which  supplemental  contract,  for  convenience, 
designated  as  No.  “91-S.  C.  Supplemental”;  that  in  said 
contracts  the  Newburgh  Shipyards,  Inc.,  was  designated 
and  treated  as  the  agent  of  the  Fleet  Corporation  and 
throughout  the  continuance  of  the  contracts  the  Newburgh 
Shipyards,  Inc.,  actually  was  the  agent  of  the  Fleet  Corpo¬ 
ration.  At  this  point,  attention  is  respectfully  invited  to 
copies  of  the  said  contracts  “91-S.  C.”  and  “91-S.  C.  Sup- 
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plementaj"  annexed  to  the  bill  of  complaint  and 
97  marked  Exhibits  “1-A”  and  “1-B”  respectively. 

6.  It  was  further  alleged  in  the  aforesaid  bill  of 
complaint  that  |bv  the  terms  of  the  said  contracts  for  the 
construction  of  die  ten  vessels,  the  Fleet  Corporation 
agreed  to  pay  to  the  Newburgh  Shipyards,  Inc.,  its  (the 
Fleet  Corporation)  agent,  the  entire  cost  of  the  construc¬ 
tion  of  the  vessels,  plus  a  commission  (known  for  the  pur¬ 
poses  hereof  as  the  cost-plus  basis) ;  that  the  commission 
to  be  received  by  the  Newburgh  Shipyards,  Inc.,  was  subject 
to  increase  or  decrease,  depending  upon  the  actual  cost  of 
the  vessels  under  the  following  arrangement:  The  contract 
contained  an  estimate  of  the  cost  of  each  of  said  vessels, 
which  estimated  cost  was  to  be  adjusted  according  to  the 
increase  or  decrease  in  the  cost  of  labor  and  materials  and 
as  so  adjusted  was  denominated  the  revised  estimated  basis 


cost,  and  providing  that  if  the  said  vessels  cost  less  than  the 
revised  estimated  basis  cost,  then  the  difference  between  the 


said  revised  estimated  basis  cost  and  the  actual  cost  would 


be  divided  into  three  parts  and  distributed  in  the  manner  fol¬ 
lowing  as  set  out  in  Article  N1N  of  Contract  91-S.  C.,  read¬ 
ing  in  part  as  follows: 


“Should  the  actual  cost  upon  audit  be  less  than  the  re¬ 
vised  estimated  basis  cost,  such  saving  shall  be  divided  into 
three  equal  parts,  one  of  which  shall  accrue  to  the  Agent 
(the  Newburgh  Shipyards,  Inc.),  one  to  the  Owner  (the 
Fleet  Corporation),  and  the  third  shall  be  distributed  in 
such  manner  as.mav  be  agreed  to  bv  the  Owner  and  the 
Agent  with  a  view  of  recognizing  continuous,  faithful  and 


efficient  performance  of  duty  on  the  part  of  employees. 
Should  the  actual  cost  as  ascertained  by  the  aforesaid  audit 


be  greater  than  the  revised  estimated  basis  cost,  one-half 
of  such  increase  shall  be  deducted  from  the  Agent’s  fee 
aforesaid,  and  the  remainder  shall  be  borne  bv  the  Owner, 
provided,  that  in  no  case  shall  the  Agent's  average  fee  for 
each  completed  vessel,  after  making  all  deductions  and/or 
addition*  provided  for  in  any  article  hereof,  be  less  than 
the  average  minimum  fee  mentioned  in  Article  XXIII 


hereof." 

7.  The  bill  of  complaint  further  alleged  that  after 
98  the  signing  of  the  contract  of  October  29,  1917  (91- 
S.  0.),  whpn  and  as  the  employees  of  the  Newburgh 
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Shipyards,  Inc.,  were  engaged  to  work  in  connection  with 
the  construction  of  said  vessels,  and  as  an  inducement  to 
their  employment,  the  said  employees  were  told  by  the 
officers  of  the  Newburgh  Shipyards,  Inc.,  of  the  provision 
of  the  contract,  quoted  above,  that  in  the  event  the  cost  of 
the  said  vessels  should  be  kept  down  on  such  an  economical 
basis  that  the  actual  cost  should  be  less  than  the  estimated 
cost,  then  and  in  that  event  the  employees  rendering  con¬ 
tinuous,  faithful  and  efficient  service  would  participate  in 
one-third  of  the  said  saving  on  a  fair  and  equitaljle  basis; 
that  continually  during  the  employment  of  the  plaintiffs, 
and  others  similarlv  situated  in  whose  behalf  this  suit 
is  brought,  and  while  the  construction  of  said  vessels  was  in 
progress,  this  statement  was  often  repeated  to  the  em¬ 
ployees  by  the  officers  of  the  Newburgh  Shipyards,  Inc.,  with 
the  knowledge,  approval  and  consent  of  the  officers  and 
agents  of  the  Fleet  Corporation;  that  the  employees,  rely¬ 
ing  on  such  statements,  remained  at  work  on  rndny  occa¬ 
sions  throughout  the  period  of  construction  of  said  vessels 
for  hours  of  work  longer  than  those  for  which  they  had  con¬ 
tracted;  that  the  employees  repeatedly  requested  and  de¬ 
manded  increases  of  salary,  but  on  account  of  the  repre¬ 
sentations  made  to  them  that  they  would  participate  in  one- 
third  of  the  savings  on  the  construction  of  the  said  vessels 
on  a  fair  and  reasonable  basis,  and  in  the  expectation  of 
such  participation,  and  in  consideration  thereof,  the  em¬ 
ployees  did  not  insist  upon  their  demands  for  increase  of 
pay,  notwithstanding  living  and  other  expenses  had,  on  ac¬ 
count  of  the  war,  materially  increased,  and  notwithstand¬ 
ing  employees  of  other  shipyards  throughout  the  country 
were  receiving  substantial  increases  in  salary.  It  was  fur¬ 
ther  alleged  that  many  employees  of  the  Newburgh  Ship¬ 
yards,  Inc.,  received  offers  of  increased  pay  from 
99  other  shipyards  and  other  enterprises  if  they  would 
sever  their  connection  with  the  Newburgh  Shipyards, 
Inc.,  and  work  in  such  other  shipyards  or  enterprises,  but 
that  they  (the  employees)  were  persuaded  by  the  officers 
of  the  Newburgh  Shipyards,  Inc.,  with  the  knowledge,  ap¬ 
proval  and  consent  of  the  Fleet  Corporation  to  remain  at 
the  Newburgh  Shipyards,  Inc.,  on  the  representation  and 
expectation  that  they  would  participate  in  one-third  of  the 
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savings  on  the  construction  of  said  vessels;  that  depending 
and  relying  upon  such  representations  made  by  the  officers 
of  the  Xewburgh  Shipyards,  Inc*.,  as  agent  of  the  Fleet  Cor¬ 
poration,  the  plaintiffs  and  others  similarly  situated  in 
whose  behalf  this  suit  is  brought,  remained  at  work  at  the 
Xewburgh  Shipyards,  Inc.,  and  continued  to  render  and  did 
render  continuous,  faithful  and  efficient  service  in  the  con¬ 
struction  of  said  ten  vessels. 

8.  It  was  also  alleged  in  the  said  bill  of  complaint  that 
it  was  understood  by  all  the  parties  to  the  contract  that 
said  clause  hereinbefore  quoted  was  interpreted  to  mean 
that  in  the  event  that  there  were  savings  in  the  construction 
of  said  vessels  one-third  of  said  savings  would  be  distrib¬ 
uted  among  the, employees  on  a  fair  and  reasonable  basis, 
and  that  this  understanding  on  the  part  of  the  Fleet  Cor¬ 
poration  would  appear  from  a  copy  of  a  letter  from  the 
Director  of  Industrial  Relations  of  the  Fleet  Corporation  to 
the  Xewburgh  Shipyards,  Inc.,  dated  August  6,  1918,  and 
incorporated  in  the  bill  of  complaint  as  Exhibit  No.  2. 

9.  The  bill  of  complaint  then  set  forth  that  in  pursuance 
of  the  contracts  herein  referred  to  ten  vessels  were  built 
by  the  Xewburgh  Shipyards,  Inc.,  at  its  plant  at  Xewburgh, 
New  York,  the  last  ship  being  completed  and  delivered  on 
April  27,  1920;  and  that  thereafter  the  Fleet  Corporation 

caused  an  audit  to  be  made  to  determine  the  actual 
100  cost  of  said  vessels,  and  that  said  audit  developed 

and  that  it  was  a  fact  that  the  said  ten  vessels  act¬ 
ually  cost  $930,Q00.00  less  than  their  estimated  cost;  that 
the  Fleet  Corporation  fully  recognized  its  obligation  under 
the  contract  to  pay  one-third  of  the  said  savings  to  the  New¬ 
burgh  Shipyards,  Inc.,  and  in  the  early  part  of  the  year 
1923  (the  exact  date  being  unknown  to  the  plaintiffs)  the 
Fleet  Corporation  paid  to  the  Newburgh  Shipyards,  Inc., 
the  sum  of  $310, ()()(),  representing  its  (Xewburgh  Shipyards, 
Inc.)  one-third  of  the  saving  effected  in  the  cost  of  the  con¬ 
struction  of  said  vessels;  and  at  that  time  mutual  releases 
were  executed  between  the  Xewburgh  Shipyards,  Inc.,  and 
the  Fleet  Corporation,  and  that  each  was  discharged  from 

anv  further  liabilit v  to  the  other  under  the  contract  for  the 

•  • 

construction  of  the  said  ten  vessels. 

10.  It  was  further  alleged  in  the  bill  that  bv  an  Act  of 
Congress  approved  June  12, 1922,  Congress  appropriated  to 
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the  Shipping  Board,  acting  for  the  Fleet  Corporation,  and 
to  the  Fleet  Corporation  a  large  sum  of  money  for  the 
payment  of  claims,  damage  charges  and  miscellaneous  ad¬ 
justments  against  the  Fleet  Corporation  arising  under  con¬ 
tracts,  express  or  implied;  that  thereafter  by  an  Act  of 
Congress  approved  February  13,  1923,  it  was  provided  by 
Congress  that  “any  part  of  the  sum  appropriated  by  the 
aforesaid  Act  of  June  12,  1922,  remaining  unexpended  or 
uncommitted  on  July  1,  1923,  should  be  covered  into  the 
United  States  Treasury”;  that  after  the  passage  of  the 
Act  of  February  13,  1923,  and  before  July  1,  1923,  the 
Fleet  Corporation  and  the  Shipping  Board,  acting  on  its 
behalf,  through  their  officers,  agents  and  employees,  caused 
the  sum  of  $310,000,  appropriated  by  the  Act  of  June  12, 
1922,  to  be  committed  for  the  payment  of  the  claims  of  the 
plaintiffs,  and  others  similarly  situated  on  whose 
101  behalf  thev  sue,  and  retained  the  said  sum  out  of  the 


Treasury  of  the  United  States  and  still  l^old  said 
fund  so  committed,  to  which  fund  the  plaintiffs,  aifid  others 
similarly  situated  on  whose  behalf  they  sue,  are  entitled, 
and  which  fund  the  officers  and  agents  of  the  Fleet  Corpo¬ 


ration  and  of  the  Shipping  Board  hold  for  the  benefit  of 


the  plaintiffs  and  those  similarly  situated  on  whose  behalf 
this  suit  is  brought. 


11.  Allegations  were  made  that  in  pursuance  of  the  agree¬ 
ment  for  the  construction  of  the  said  ten  vessels,  (he  New¬ 
burgh  Shipyards,  Inc.,  submitted  to  the  Fleet  Corporation 
a  plan  to  which  it  was  willing  to  agree  for  the  distribution 
among  the  employees  of  one-third  of  the  savings  effected  in 
the  construction  of  the  said  vessels;  that  the  Newburgh 
Shipyards,  Inc.,  had  done  and  performed  everything  that  it 
was  obligated  to  do  under  the  said  contract,  and  had  no 
further  interest  whatever  in  said  fund  or  in  its  distribution 
and  was  no  longer  the  agent  of  the  Fleet  Corporation;  that 
notwithstanding  the  submission  of  the  said  plan  of  distribu¬ 


tion  and  notwithstanding  claim  being  formally  filed  by  the 
employees  of  the  Newburgh  Shipyards,  Inc.,  engaged  upon 
the  construction  of  the  ten  vessels,  the  Fleet  Corporation 
and  the  Shipping  Board  acting  for  it,  have  denied  jhe  exist¬ 
ence  of  any  legal  obligation  under  the  terms  of  the  said 
contract  to  make  any  distribution  whatever  of  $aid  one- 
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third  of  the  savings  effected  in  t lie  construction  of  the 
vessels  and  have  wrongfullv  and  unlawfully  declined,  failed 
and  refused  to  agree  or  to  endeavor  to  agree  upon  any 
method  of  distribution  of  the  said  fund,  and  have  refused 
and  failed  to  exercise  the  duties  or  functions  as  distribu¬ 
tors  and  trustees!  of  said  fund,  despite  the  fact  that  the  said 
fund  has  been  edmmitted  to  the  payment  of  the  claims  of 
the  employees  and  available  for  such  payment. 

102  12.  The  bill  then  set  forth  that  the  plaintiffs  are 

advised  anid  believe  and  therefore  aver,  that  the  said 
fund  of  $‘>10,000  committed  to  the  payment  of  the  claims  of 
the  employees  of  the  Xewburgh  Shipyards,  Inc.,  is  now 
under  the  control  of  the  Fleet  Corporation  and  the  Com¬ 
missioners  of  tlie  Shipping  Hoard,  and  that  such  officers 
of  the  Shipping  Board  and  Fleet  Corporation  will  cause 

such  fund  to  be  transferred  to  the  Treasure  of  the  United 

♦ 

States  on  or  before  the  20th  day  of  June,  1924,  unless  en¬ 
joined  by  this  Court,  and  that  if  such  fund  be  allowed  to  be 
paid  inlo  tin*  Treasury  of  the  United  States  the  plain¬ 
tiffs,  and  others  similarly  situated  in  whose  behalf  this  suit 
is  brought,  will  be  wrongfully  and  irreparably  damaged  in 
that  a  fund  to  which  they  are  entitled  will  pass  out  of  the 
control  of  the  Fleet  Corporation  and  that  they  will  lose 
said  fund. 

12.  Prayers  w^ro  then  made,  among  other  things,  that  a 

rule  to  show  cause  be  issued  to  the  defendants,  the  Fleet 

Corporation  and  the  Commissioners  of  the  Shipping  Board, 

requiring  them  to  appear  and  show  cause  why  they  should 

not  be  en joined,  pending  this  suit,  from  covering,  paying 

or  transferring  into  the  Treasury  of  the  United  States  the 

aforesaid  fund  of  $210,000,  heretofore  committed  to  the 

payment  of  tin*  (Haims  of  the  plaintiffs:  that  the  Secretary 

of  the  Treasury  and  the  Treasurer  of  the  United  States 

appear  and  show  cause  why  they  should  not  be  enjoined 

from  receiving  into  the  Treasury  of  the  United  States  the 

said  fund  of  $210,000;  and  that  the  said  fund  of  $210,000 

be  impounded  into  the  Pegistrv  of  the  Court.  Pravers 

•  • 

were  also  made  that  the  Court  upon  the  final  hearing  of  this 
cause  decree  that  the  plaintiffs,  and  all  others  similarly 
situated  for  whom  they  sue,  are  entitled  to  one-third  of  the 
said  fund  of  $920,000,  representing  the  saving  effected  in 
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the  construction  of  the  said  ten  vessels;  that  the  Court 
decree  that  the  plaintiffs,  and  others  similarly  sit- 

103  uated  on  behalf  of  whom  this  suit  is  brought,  are  en¬ 
titled  to  the  fund  of  $310,000  committed  and  held  in 

the  manner  aforesaid;  and  that  such  sum  be  decreed  as  held 

by  the  said  defendants  for  the  benefit  of  the  plaintiffs  and 

others  similarly  situated  for  whose  benefit  this  suit  is 

* 

brought;  that  the  Court  upon  the  hearing  of  this  cause  de¬ 
termine  what  shall  be  a  fair,  reasonable  and  equitable  basis 
of  distribution  of  the  said  fund  of  $310,000,  among  the 
plaintiffs  and  others  similarly  situated  and  thatl  the  Court 
direct  the  defendant  the  Fleet  Corporation  to  njake  distri¬ 
bution  of  said  fund  in  accordance  with  the  finding  of  the 
Court,  and  to  this  end  prayed  that  the  cause  be  referred  to 
the  Auditor  to  determine  the  number  of  employees,  the 
amount  of  their  wages  and  salaries,  the  length  of  employ¬ 
ment  and  other  matters  necessary  to  a  proper  determina¬ 
tion  of  a  fair  and  reasonable  basis  of  distribution  of  said 
fund,  that  if  necessary  trustees  be  appointed  to  carry  out 
such  distribution;  that  upon  hearing  of  this  cause  the 
Court  require  the  PJeet  Corporation  to  make  a  fair  and 
reasonable  distribution  of  the  said  fund  of  $310, [)()(),  in  ac¬ 
cordance  with  the  aforesaid  contracts  “91-S.  C.”  and  “91- 
S.  C.  Supplemental”  among  the  plaintiffs  and  those  simi¬ 
larly  situated  in  whose  behalf  this  suit  is  brought ;  that 
the  Court  decree  that  the  defendant,  the  Fleet  Corporation, 
pay  to  the  plaintiffs  and  those  on  whose  behalf  they  sue, 
and  each  of  them,  such  sum  to  which  they  are  respectively 
entitled  out  of  the  fund  of  $310,000,  or  such  sum  as  they  are 
respectively  entitled  under  the  provisions  of  the  aforesaid 
contracts;  and  for  such  other  and  further  relief  as  to  the 
Court  may  seem  proper. 

14.  Upon  consideration  of  the  aforesaid  bill  of  complaint, 
the  Court  on  June  23,  1924,  issued  its  rule  against  the  de¬ 
fendants  named  therein,  commanding  them  to  Appear  on 
Fridav,  June  27th,  1924,  and  show  cause  whv  the  re- 

•  77/  * 

104  lief  prayed  for  in  t lie  said  bill  should  not  bj?  granted. 

15.  Thereafter,  and  on  June  28th,  1924,  the  Court 
upon  hearing  and  consideration  of  the  affidavits  of  D.  S. 
Morrison,  Assistant  to  the  General  Comptroller  of  the  de¬ 
fendant,  the  Emergency  Fleet  Corporation,  and  R.  M. 
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Hicks,  Assistant  to  the  Treasurer  of  the  defendant,  the 
Emergency  Fleet  Corporation,  respectively,  passed  its 
order  discharging  the  rule  to  show  cause,  but  without  pre¬ 
judice  otherwise  to  the  further  prosecution  of  the  cause,  if 
plaintiffs  be  so  advised;  the  said  order  setting  forth  that 
it  was  not  intended  thereby,  either  expressly  or  by  implica¬ 
tion,  to  pass  upon  the  merits,  or  otherwise,  of  the  asserted 
claim  of  the  plaintiffs  to  share  in  the  distribution  of  the  sum 
of  $10,000  referred  to  in  the  bill  of  complaint  herein. 

16.  Under  date  of  July  21,  1924,  the  defendants,  the  Ship¬ 
ping  Board  and  Fleet  Corporation  and  the  officers  and  Com¬ 
missioners  thereof,  through  their  solicitors,  filed  a  motion 
to  dismiss  the  bill  of  complaint  tiled  herein,  alleging,  among 
other  things,  that  it  appeared  from  the  face  of  the  said  bill 
of  complaint  and  from  the  allegations  therein,  that  the 
plaintiffs  were  not  entitled  to  the  relief  prayed  for,  nor  for 
any  relief  against  the  moving  defendants,  or  any  of  them; 
that  the  said  bill  of  complaint  did  not  state  sufficient  facts 
to  constitute  a  valid  cause  of  action  in  equity  against  the 
moving  defendants;  and  that  the  said  bill  of  complaint  was 
wholly  without  equity. 

17.  Thereafter,  and  on  November  24,  1924,  a  memor¬ 
andum  opinion  was  filed  herein,  the  Court  holding  after  a 
comprehensive  survey  of  the  facts  and  principles  set  forth 
in  the  bill  of  complaint,  that  inasmuch  as  this  hearing  was 
upon  motion  to,  dismiss,  it  must  be  assumed,  for  the  pur¬ 
poses  of  the  motion,  that  the  facts  are  as  alleged  in 

1  Of)  the  bill :  that  so  assuming,  and  viewing  those  facts  in 
the  light  of  what  the  Court  conceives  to  be  the  appli¬ 
cable  law,  it  would  appear  that  it  would  be  inequitable  to 
hold  that  the  plaintiffs  were  remediless;  and  that,  accord¬ 
ingly,  the  motion  to  dismiss  the  bill  should  be,  and  was, 
overruled,  with  the  usual  leave  to  defendants  to  plead  over 
within  ten  days.  Under  date  of  December  12,  1924,  a  for¬ 
mal  order,  overruling  the  motion  to  dismiss  the  bill  of  com¬ 
plaint  was  passed  by  the  Court,  granting  leave  to  the  de- 
fendants  to  plead  over  within  thirty  days,  and  allowing  the 
defendants  exceptions  to  such  order. 

18.  An  answer  to  the  bill  of  complaint  was  filed  in  the 
cause  under  date  of  January  10,  1925,  by  the  defendants 
named  therein  substantially  admitting  the  allegations  con- 
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tained  in  the  bill  of  complaint  as  to  the  construction  by  the 
Newburgh  Shipyards,  Inc.,  of  ten  vessels  for  tjie  Emer¬ 
gency  Fleet  Corporation  under  contracts  “91-S.  C.  Supple¬ 
mental”.  The  defendants  also  admitted  that  by  the  terms 
of  the  aforesaid  contracts  for  the  construction  Of  the  ten 
vessels,  the  Fleet  Corporation  agreed  to  pay  the  Newburgh 
Shipyards,  Inc.,  the  entire  cost  of  the  construction  of  the 
vessels,  plus  a  commission,  and  admit  that  the  said  vessels 
were  to  be  constructed,  in  other  words,  on  the!  cost-plus 
basis;  also  that  the  commission  to  be  received  by  the  New¬ 
burgh  Shipyards,  Inc.,  was  subject  to  increase  or  decrease, 
depending  upon  the  actual  cost  of  the  vessels,  under  the  ar¬ 
rangement  set  forth  in  the  bill  of  complaint;  that  the  con¬ 
tract  contained  an  estimate  of  the  cost  of  each  of  the  ves¬ 
sels,  which  estimated  cost  was  to  be  adjusted  according  to 
the  increase  or  decrease  in  the  cost  of  labor  and  materials, 
and  as  so  adjusted  was  denominated  the  revised  estimated 
basis  cost;  that  it  was  provided  that  if  the  said 
vessels  cost  less  than  the  revised  estimated  basis  cost,  then 
the  difference  between  the  said  revised  estimated 
106  basis  cost  and  the  actual  cost  fell  within  \ho  provi¬ 
sions  of  the  contract  as  set  out  in  Article  XIX  of 
Contract  91-S.  C.,  and  quoted  in  paragraph  9,  supra,  of  this 
Report. 

19.  The  defendants,  however,  for  lack  of  knowledge, 
denied  that  when  and  as  employees  were  engaged  by  the 
Newburgh  Shipyards,  Inc.,  to  work  in  connection  with  the 
construction  of  said  vessels,  or  as  an  inducement  to  their 
employment,  that  the  said  employees  were  told  by  the  offi¬ 
cers  (or  by  any  officer)  of  the  said  Newburgh  Shipyards, 
Inc.,  of  the  said  provision  of  the  said  contract,  or  that  rep¬ 
resentations  were  made  by  such  officers  of  the  Shipyards 
that,  in  the  event  the  cost  of  the  said  vessels  should  be  kept 
down  to  such  a  basis  that  the  actual  cost  should  be  less  than 
the  estimated  cost,  employees  rendering  continuous,  faith¬ 
ful  and  efficient  service  would  participate  in  oije-third  of 
such  alleged  saving,  on  a  fair  and  equitable  basis;  or  that 
such  alleged  statements  were  repeated  to  the  employees, 
with  or  without  the  knowledge,  approval  or  consent  of  the 
officers  and  agents  of  the  Fleet  Corporation ;  oy  that  any 
of  the  employees  relied  on  such  statements,  or  remained  at 
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work  on  any  occasion  throughout  the  period  of  construction 
of  said  vessels  for  longer  hours  than  those  for  which  they 
had  contracted;  or  that  such  employees,  or  any  of  them,  re¬ 
quested  or  demanded  increases  of  salary,  and  that  said  em¬ 
ployees  did  not,  insist  upon  such  demands  because  of  the 
alleged  representations  made  to  the  said  employees  that 
they  would  participate  in  one-third  of  the  alleged  savings 
on  the  construction  of  said  vessels,  on  a  fair  and  reasonable 
basis;  or  that  the  plaintiffs,  or  any  of  them,  depended  and 
relied  upon  the  alleged  representations  allegedly  made  by 
officers  of  the  Xewburgh  Shipyards,  Inc.,  whether  as  agent 
of  the  Fleet  Corporation  or  otherwise,  and  denied  that  the 
said  plaintiff,  or  any  of  them,  or  those  alleged  to  be 
107  similarly  situated,  or  any  of  them,  remained  at  work 
at  the  Newburgh  Shipyards,  Inc.,  so  depending  or 
relying,  <>r  rendering  continuous,  faithful  and  efficient  cerv- 
ice  in  the  construction  of  the  said  ten  vessels. 

20.  The  defendants  further  denied  that  it  was  understood 
by  all  the  parties  to  the  contract  that  the  said  clause  here¬ 
inbefore  quoted  was  interpreted  to  mean  that  in  the  event 
that  there  were  savings  in  the  construction  of  said  vessels, 
one-third  of  the  said  savings  would  be  distributed  among 
the  employees,  or  any  of  them,  on  a  fair  and  reasonable 
basis:  or  that  the  Fleet  Corporation  fully  recognized  any 
obligation  under  the  contract  to  pay  one-third  of  the  alleged 
savings  to  the  Xewburgh  Shipyards,  Inc.,  and  denied  that 
the  Fleet  Corporation  had  in  any  way,  directly  or  indi¬ 
rectly,  paid  t o  the  said  Xewburgh  Shipyards,  Inc.,  the  sum 
of  $.‘>10,000,  representing  its  (Xewburgh  Shipyards,  Inc.) 
one-third  of  the  saving  allegedly  effected  in  the  cost  of  the 
construction  of  (lie  said  vessels:  or  that  mutual  releases 
had  been  executed  between  the  Fleet  Corporation  and  the 
Xewburgh  Shipyards,  Inc.,  whereby  each  was  discharged 
from  anv  further  liabilitv  to  the  other  under  the  said  con- 

V  •  • 

tracts. 


21.  The  defendants  admitted  that  in  pursuance  of  the 
said  contracts,  as  alleged  in  the  bill  of  complaint,  ten  vessels 
were  built  by  the  Xewburgh  Shipyards,  Inc.,  at  its  plant 
at  Xewburgh,  and  that  the  last  ship  was  completed  and 
delivered  on  or  about  April  27th,  1920;  that  thereafter  the 
Fleet  Corporation  (which  defendants  aver  acted  as  agent  of 
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the  United  States)  caused  an  audit  to  be  made,  to  determine 
the  cost  of  said  vessels,  and  that  the  said  audit  developed 
that  the  ten  vessels  cost  $930,000.00  less  than  tlieir  esti¬ 
mated  cost;  but  that  the  said  alleged  saving  of  $^30, 000.00 
was  not  a  fact  in  whole  or  in  part,  in  that  the  esti- 

108  mated  cost  was  erroneous,  and  that,  in  actual  fact, 
there  was  no  saving  from  a  true  estimate  of  cost. 

22.  The  defendants,  in  the  said  answer,  further  denied 
the  allegations  contained  in  the  bill  that  the  Fleet  Corpora¬ 
tion  had  committed  for  the  payment  of  the  claims  of  the 
plaintiffs  herein  the  sum  of  $310,000,  or  any  part  thereof, 
and  denied  that  the  plaintiffs,  or  any  of  them,  or  others 
similarly  situated,  were  entitled  to  said  alleged  fund,  which 

the  defendants  sav  is  non-existent.  The  defendants  fur- 

%> 

tlier  denied  the  allegations  contained  in  the  bill  of  com¬ 
plaint  with  respect  to  the  said  alleged  fund  of  $310,000, 
to  which  the  plaintiffs  claimed  thev  were  entitled.  The  de- 
fendants  further  alleged  that  there  was  a  non-jojinder  and 
mis-joinder  of  parties  in  this  suit ;  and,  finally]  that  the 
Emergency  Fleet  Corporation  had  entered  intq  the  con¬ 
tracts  set  forth  herein,  not  as  a  principal  thereto,  nor  in  its 
own  interest  or  behalf,  but  solely  for  and  on  behalf  of  and 
as  agent  and  representative  of  the  United  States  of  Amer¬ 
ica,  under  a  delegation  of  powers  to  the  said  Fleet  Corpo¬ 
ration  by  the  President  of  the.  United  States;  and  that, 
therefore,  the  United  States  is  an  indispensable  party  to 
this  cause:  that  this  Court  is  without  jurisdiction,  and  that 
jurisdiction,  if  any,  is  vested  exclusively  in  the  United  States 
Court  of  Claims. 

23.  Thereafter,  and  under  date  of  January  31,  1925,  this 
cause  was  calendared  for  hearing  at  the  next  term  of  Court, 
and  under  dates  of  February  9th  and  12th,  1925,  respec- 
tivelv,  leave  was  asked  of  the  Court  and  motion  made  there- 
for,  for  hearing  on  February  20th,  1925,  that  the  defendants 
be  allowed  to  file  interrogatories  in  writing  for  the  discovery 
by  the  plaintiffs;  and  each  of  them,  of  certain  facts  and 
documents  alleged  to  be  material  to  the  defense  of  this 
cause  by  the  defendants.  Upon  consideration  of  the  said 

motion,  the  Court,  under  date  of  March  9,  1925, 

109  passed  its  order  denying  the  same. 

24.  On  March  10,  1925,  the  defendants  filed  their 
petition  for  separate  hearing  of  defense  before  the  trial 
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of  the  principal  case,  setting  forth  that  in  and  by  para¬ 
graphs  numbered  one  and  twenty-two  of  their  answer  filed 
on  January  10,  1925,  there  was  averred  and  pleaded  in  bar 
as  a  defense  to  this  suit  that  the  defendant,  the  United 
States  Shipping  Board  Emergency  Fleet  Corporation,  en¬ 
tered  into  the  contracts  under  which  this  suit  is  brought 
not  as  a  principal  thereto,  nor  in  its  own  behalf  or  interest, 
but  solely  for  and  on  behalf  of,  and  as  the  agent  and  rep¬ 
resentative  of  the  United  States  of  America;  and  that  the 
defendants,  therefore,  further  pleaded  and  averred  that  the 
United  States  of  America  was  an  indispensable  party  to 
this  suit,  that  this  Court  was  without  jurisdiction  in  the 
suit;  and  that  jurisdiction,  if  any,  was  vested  exclusively 
in  the  United  States  Court  of  Claims,  and  prayers  were 
accordingly  made  to  separately  hear  and  dispose  of  their 
said  defense  before  the  trial  of  the  principal  case. 

25.  Thereafter,  and  on  April  21,  1925,  the  Court  filed  a 
memorandum  in  this  cause,  in  which  after  a  resume  of  the 


proceedings  had  herein,  it  was  recited  that  upon  considera¬ 
tion  of  the  aforesaid  petition  and  argument  thereon  by 
counsel,  t lie  Court  was  of  the  opinion  that  the  said  petition 
for  a  separate  hearing  should  be  denied,  and  that  an  ap¬ 
propriate  order  be  prepared  and  submitted  to  the  Court, 


upon  notice. 

26.  Under  date  of  June  16,  1915,  application  there¬ 
for  having  been  made  and  counsel  in  case  consenting,  this 
cause  was  referred  to  the  Auditor  for  the  purposes  set  forth 
therein  and  on  July  20,  1925,  by  order  duly  passed  herein 
the  Auditor  was  directed  to  proceed  to  the  hearing  and 
taking  of  testimonv,  in  accordance  with  the  order 
110  of  reference  heretofore  entered,  and  the  Auditor  was 


authorized  and  directed  to  cause  notice  to  be  pub¬ 
lished  in  the  City  of  Washington,  District  of  Columbia,  the 
City  of  Newburgh,  State  of  New  York,  and  the  City  of 
New  York,  State  of  New  York,  of  the  time  and  place  of 
such  hearing. 

27.  Thereafter,  and  on  July  23,  1925,  leave  having  first 
been  granted  by  order  of  Court  of  July  20,  1925,  the  plain¬ 
tiffs  filed  their  amended  bill  of  complaint,  setting  forth 
therein  that  the  question  involved  was  one  of  common  and 
general  interest  to  many  persons  constituting  a  class  so 
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numerous  as  to  make  it  impracticable  to  bring  them  all  be¬ 
fore  the  Court,  and  that,  therefore,  the  plaintiffs  sued  for 
and  in  behalf  of  all  of  said  persons.  The  amended  bill  of 
complaint  further  set  forth  substantially  the  allegations 
contained  in  the  original  bill  filed  under  date  of  June  23, 
1924.  The  aforesaid  order  of  Court  of  July  20,  l|925,  grant¬ 
ing  leave  to  the  plaintiffs  to  file  their  amended  bill  of  com¬ 
plaint  also  decreed  that  all  pleadings  heretofore  filed  to  the 
original  bill  of  complaint  be  taken  as  filed  to  tlje  amended 


bill  of  complaint,  as  well  as  all  subsequent  pleadings 
thereto. 


28.  In  connection  with  the  instructions  contajned  in  the 
order  of  reference  to  the  Auditor  of  June  16.,  1925,  the 
Court  under  date  of  August  5,  1925,  passed  its  order  to  the 
effect  that  the  Auditor  should  go  hence  to  the  Office  of  the 
Newburgh  Shipyards,  Inc.,  in  Newburgh,  New  York,  and 
examine  the  aforesaid  books  and  records  in  accordance  with 
the  directions  set  forth  therein.  At  this  time  the  atten¬ 
tion  of  the  Court  is  invited  to  the  pr 
giving  notice  of  hearing  before  the  Aiul 
having  been  published  in  accordance  v 
in  The  Newburgh  Daily  News,  The  AY 

Star,  and  The  New  York  Herald  r 
111  under  dates  of  August  20,  1925,  A 
September  1,  1925,  respectively. 

29.  The  testimony  adduced  before  the  Auditor  at  the 
various  and  prolonged  hearings  upon  the  controversial  ques¬ 
tions  involved,  and  the  evidence  submitted  in  connection 
therewith  (consisting  of  a  voluminous  record  and  various 
exhibits,  all  accompanying  his  report)  have  been  given  care¬ 
ful  and  painstaking  consideration  by  your  Auditor.  From 
the  same,  the  following  findings  and  conclusions  have  been 
reached,  and  the  Auditor  makes  his  recommendations  in  ac¬ 
cordance  therewith,  as  hereinafter  set  out. 

30.  Counsel  for  the  respective  parties,  at  the  suggestion 
of  the  Auditor,  have  submitted  briefs  upon  the  questions  of 
law  and  fact  to  be  considered  by  the  Auditor  in  making  this 
present  report,  and  the  said  briefs  accompany  this  report. 

31.  The  determination  of  this  cause  logically  divides  it¬ 
self  under  two  main  heads: 


oofs  of  publication 
it  or,  the  said  notice 
;ith  order  of  Court 


'ashingtoh  Evening 
Pribune,  filed  herein 
uigust  21,  1925,  and 


7— 4687a 
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(a)  The  liability  of  the  defendant,  the  Fleet  Corporation. 

(b)  The  method  of  distribution. 

The  Auditor  considers  it  for  the  best  interests  of  all  parties 
concerned  that  no  report  at  this  time  be  made  with  respect 
to  the  distribution  of  anv  sum  which  shall  be  found  to  be 

mr 

due  the  employees  under  the  terms  of  contracts  91-S.  C. 
and  91-S.  C.  Supplemental;  that  the  Auditor  at  this  time 
report  upon  the  liability  only  of  the  defendant,  the  Fleet 
Corporation,  reserving  the  report  of  the  best  method  of  dis¬ 
tribution  until  the  liability  of  the  defendant,  the  Fleet  Cor¬ 
poration,  shall  I  have  been  determined.  In  this  procedure 
counsel  for  all  parties  concerned  have  concurred. 

32.  In  a  letter  from  the  Auditor  to  counsel  of  the 
respective  parties,  under  date  November  24,  192f),  the 

Auditor  divided  the  matter  of  the  liability  of  the  de- 

9/ 

112  fendant,  the  Fleet  Corporation,  into  the  following 
headings  : 

(1)  The  execution  of  Contracts  91-S.  C.  and  91-S.  C. 
Supplemental  between  the  United  States  Shipping  Board 
Emergency  Fleet  Corporation  and  the  Newburgh  Ship¬ 
yards,  Inc. 

(2)  The  construction  of  the  vessels  under  and  in  accord¬ 
ance  with  such  contracts. 

(3)  The  acting  on  the  part  of  the  employees  under  the 
assumption  and  with  the  understanding  that  they  would 
participate  in  any  saving  effected  in  the  construction  of  the 
vessels. 

(4)  The  fact  that  savings  amounted  to  approximately 
one  million  dollars  have  been  effected;  in  other  words,  that 
the  actual  cost  of  the  vessels  was  approximately  one  million 
dollars  less  than  the  revised  estimated  basis  cost. 

(5)  The  refusal  of  the  United  States  Shipping  Board 
Emergency  Fleet  Corporation  to  make  distribution  of  sav¬ 
ings,  if  any,  and  its  repudiation  of  the  agreement  so  far  as 
the  employees  are  concerned. 

33.  In  discussing  the  law  and  facts  of  this  cause,  coun¬ 
sel  for  the  plaintiffs  in  their  brief  adopted  the  headings  as 
stated  in  the  Auditor’s  letter  of  November  24th,  1925,  di¬ 
rected  to  counsel  for  the  respective  parties,  and  the  Auditor 
considers  that  such  adoption  of  the  discussion  of  the  ques- 
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tion  of  the  liability  of  the  defendant  corporation  is  logical, 
and  he  will  consider  and  make  his  findings  und^r  such  head¬ 
ings. 

The  execution  of  Contracts  91-#.  C.  and  91  $.  C.  Supple¬ 
mental  between  the  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  and  the  Newburgh  Shipyards , 
Inc. 

34.  A  copy  of  contracts  91 -S.  C.  and  91-Sj  C.  Supple¬ 
mental,  dated  October  ‘29,  1917  and  March  16,  ^918,  are  at¬ 
tached  as  exhibits  to  t lie  original  bill  6f  complaint 

113  filed  in  this  cause.  In  t lie  amended  bill  of  complaint 
the  exhibits  of  the  original  bill  of  compjlaint  are  by 
reference  made  exhibits  thereto.  A  definite  allegation  is 
made  in  the  bill  of  complaint  that  these  contracts  were 
entered  into  by  and  between  the  Fleet  Corporation  and  the 
Shipyards.  In  the  answer  the  defendants  admit  the  execu¬ 
tion  of  the  two  contracts.  These  contracts  together  pro¬ 
vide  for  the  construction  of  ten  vessels  by  the  Shipyards 
for  the  Fleet  Corporation,  a  corporation  organized  under 
the  laws  of  the  District  of  Columbia,  designated  as  the 
owner  and  as  representing  Ihe  United  States  (^f  America. 
In  the  contracts  the  vessels  were  estimated  to  cjost  $1,404,- 
000.00  each.  This  estimate  was  subject  to  revision,  and  as 
revised  the  estimate  was  designated  as  “The  revised  esti¬ 
mated  basis  cost.”  The  method  of  revision  is  stated  in 
the  contract,  and  is  one  of  the  subjects  of  dispute  between 
the  parties  to  this  cause.  This  question  of  revision  will  be 
adverted  to  more  in  detail  in  a  subsequent  portion  of  this 
report.  The  contracts  provide  that  should  the  cost  of  the 
vessels  constructed  under  the  contracts  be  lessithan  the  re¬ 
vised  estimated  basis  cost,  such  difference  should  be  divided 
into  three  equal  parts — one-third  to  the  owner  of  the  Fleet 
Corporation,  one-third  to  the  agent,  the  Shipyards,  and  one- 
third  to  the  employees. 

35.  The  contracts  were  admitted  in  evidence  \yithout  the 
objection  of  the  defendants  and  have  been  considered  by 
all  parties  as  properly  before  the  Auditor. 

36.  It  is  contended,  however,  by  the  defendant  the  Fleet 
Corporation,  that  no  liability  attaches  to  the  Fleej  Corpora¬ 
tion  under  the  above  mentioned  contracts  for  t[he  reason 
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that  in  the  transactions  involving  the  construction  of  these 
ships  and  in  the  execution  of  the  contracts  for  such  construc¬ 
tion,  the  Fleet  Corporation  acted  as  the  agent  of  the 
114  United  States  and  is  neither  liable  nor  suable  in  its 
own  right;  that  the  United  States  alone  is  the  party 
in  interest  and  hence  the  liability  of  the  United  States,  if 
at  all,  should  be  determined  by  a  proper  proceeding  in  the 
Court  of  Claims  and  not  in  this  Court. 

37.  This  proposition  is  controverted  by  the  plaintiffs, 
who  contend  that  the  Fleet  Corporation  under  a  contract 
of  this  character  is  liable  and  properly  suable  in  this  Court. 
Numerous  authorities  have  been  cited  by  both  sides  in  sup¬ 
port  of  their  respective  positions,  and  the  Auditor  has  given 
consideration  to  these  cases.  The  Auditor  is  clearly  of  the 
opinion  that  the  Fleet  Corporation  is  a  separate  entity 
from  the  United  States,  and  as  such  is  liable  and  subject  to 
suit  in  the  courts  of  this  and  other  jurisdictions.  Little 
will  be  gained  bv  a  review  of  all  the  cases  cited  bv  counsel 
on  both  sides.  It  is  only  necessary  to  quote  from  a  few 
of  the  controlling  cases  on  this  subject. 

38.  Much  reliance  is  placed  by  the  defendants  upon  the 
fact  that  the  contracts  under  consideration  were  made  by 
the  Fleet  Corporation  as  the  authorized  agent  of  the  Presi¬ 
dent  of  the  United  States  under  the  war  powers  conferred 
on  him  by  the  Emergency  Shipping  Act  of  June  15,  1917. 
The  same  contention  was  made  bv  the  Government  in 
United  States  vs.  Strang,  254  U.  S.,  491,  where,  among 
other  things,  it  was  held : 

“Counsel  for  the  government  maintain  that  the  Fleet 
Corporation  is  an  agency  or  instrumentality  of  the  United 
States,  formed  only  as  an  arm  for  executing  purely  govern¬ 
mental  powers  and  duties  vested  by  Congress  in  the  Presi¬ 
dent,  and  by  him  delegated  to  it ;  that  the  acts  of  the  Corpo¬ 
ration  within  its  delegated  authoritv  are  the  acts  of  the 
United  States:  that  therefore,  in  placing  orders  with  the 
Duval  Company  in  behalf  of  the  Fleet  Corporation,  while 
performing  the  duties  as  inspector,  Strang  necessarily 
acted  as  agent  of  the  United  States. 

The  demurrer  was  properly  sustained. 

As  authorized  by  the  Act  of  September  7,  1916  (39 
Stat.  at  L.  728,  chap.  451,  Comp.  Stat.  S  8146a,  Fed. 
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Stat.  Anno.  Supp.  1918,  p.  785),  the  United  States  Shipping 
Board  caused  the  Fleet  Corporation  to  be  organized  (April 
16,  1917)  under  laws  of  the  District  of  Columbia  with  $50,- 
000,000  capital  stock,  all  owned  by  the  United  States,  and 
it  became  an  operating  agency  of  that  Board,  I^ater,  the 
President  directed  that  the  Corporation  should  have  and 
exercise  a  specified  portion  of  the  power  and  authority  in 
respect  of  ships  granted  to  him  by  the  Act  of  June  15,  1917 
(40  Stat.  at  L.  182,  chap.  29)  and  he  likewise  authorized  the 
Shipping  Board  to  exercise  through  it  another  portion  of 
such  power  and  authority.  See  The  Lake  Monroe  (Re 
United  States)  250  U.  S.,  246,  63  L.  Ed.  962,  966,  39  Sup.  Ct. 
Rep.  460.  The  Corporation  was  controlled  and  managed 
by  its  own  officers,  and  appointed  its  own  servants  and 
agents,  who  became  directly  responsible  to  it.  Notwith¬ 
standing  all  its  stock  was  owned  by  the  United  States,  it 
must  be  regarded  as  a  separate  entity.’ ’ 

39.  The  same  question  was  raised  in  the  case  of  Eichberg 
v.  United  States  Shipping  Board  Emergency  Fleet  Corpo- 
ration,  51  App.  D.  C.  44.  The  Auditor  is  bound  by  the  de¬ 
cisions  in  this  case.  The  fact  that  the  contract  in  that  case 
was  made  under  the  war  powers  of  the  President  conferred 
on  him  by  the  Act  of  June  15,  1917,  was  considered,  and  it 
was  held  by  the  Court  of  Appeals  at  pages  50  and  51,  as 
follows :  | 

“The  demurrer  to  the  first  of  defendant’s  joleas  was 
properly  sustained.  The  Emergency  Fleet  Corporation  is 
not  such  an  agency  of  the  government  as  to  render  it  im¬ 
mune  from  suit.  United  States  vs.  Strang,  254  tJ.  S.,  491, 
41  Sup.  Ct.  165,  65  L.  Ed.  368,  present  terms.  Exception 
No.  1  was  therefore  properly  stricken  out. 

In  exception  No.  2,  portions  of  the  Act  of  Congress  of 
September  7,  1916,  c.  451,  39  Stat.  728,  creating  the  United 
States  Shipping  Board,  are  set  out  as  authority  for  the  in¬ 
corporation  of  the  defendant  company.  It  then  recites  cer¬ 
tain  facts  as  to  the  amount  of  capital  stock  and  the  num¬ 
ber  of  shares  issued,  all  of  which  were  stipulated  before  the 
auditor  and  incorporated  in  his  report. 

An  executed  order  delegating  power  conferred  upon  the 
President  by  the  Act  of  Congress  of  June  15,  1917,  c.  29, 
40  Stat.  182,  to  the  Shipping  Board  and  the  Emergency 
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Fleet  Corporation  is  set  out  for  the  purpose,  as  alleged,  of 
showing  that  the  Fleet  Corporation  was  the  agent  of  the 
United  States,  and  that  plaintiff  contracted  for  the 
116  sale  of  the  timber  and  materials  in  this  cause  men¬ 
tioned  knowing  that  the  United  States  was  the  prin¬ 
cipal  of  the  defendant,  and,  as  such,  alone  liable  upon  the 
contract.  It  may  be  suggested,  however,  that  the  Fleet 
Corporation  was  authorized  under  its  charter  to  enter  into 
such  a  contract  as  the  one  in  question  and  the  presumption 
is  that  in  the  absence  of  evidence  to  the  contrary,  it  was 
acting  under  its  charter  powers,  and  not  under  any  special 
power  given  it  by  the  President,  and  therefore,  it  would  be 
liable  for  a  breach  of  its  contract  to  the  same  extent  as  any 
other  corporation. 

We  think,  however,  that  the  delegation  of  the  authority 
conferred  upon  the  President  in  no  way  affects  the  right 
of  action  in  this  case.  In  Haines  v.  Lone  Star  Shipbuilding 
Co.,  268  Pa.  92,  110  Atl.,  788,  where  the  Court  refused  to 
quash  a  writ  of  foreign  attachment  against  the  Fleet  Cor¬ 
poration,  it  is  said : 

‘The  Shipping  Act  provided  for  the  formation  of  a  cor¬ 
poration,  with  other  minor  provisions  relative  thereto,  to 
carry  out  the  purposes  of  the  act.  There  is  not  a  single 
line  before  us  which  has  a  tendenev  to  show  that  the  board 
conferred  on  the  Fleet  Corporation  anv  of  its  manv  ad- 
ministrative  or  governmental  duties:  but  when  we  turn  to 
the  articles  of  association  of  this  company  we  find  the  limit 
of  this  ‘carrying  out  the  purposes  of  the  act'  to  be  the  ‘pur¬ 
chase,  construction,  equipment,  lease,  charter,  maintenance, 
and  operation  of  merchant  vessels  in  the  commerce  of  the 
United  States,  and  in  general  to  do  and  to  perform  every 
lawful  act  and  thing  necessary  or  expedient  to  be  done  or 
performed  for  the  efficient  and  profitable  conducting  of 
said  business'.  That  the  President,  under  the  emergency 
fund  provision  of  the  Urgent  Deficiencies  Act,  designated 
this  corporation  to  perform  certain  duties  similar  to  those 
embodied  in  its  certificate  of  incorporation,  does  not  alter 
the  real  status  of  this  concern,  to  wit,  that  it  was  an  arm 
of  the  Shipping  Board,  functioning  as  a  great  industrial 
business  corporation,  with  power  to  enact  by-laws,  vote  its 
stock,  deposit  its  money  and  securities,  and  declare  divi¬ 
dends  from  the  surplus  and  profits,' 
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.  This  is  but  in  line  with  an  analogous  holding  of  the  Su¬ 
preme  Court  in  Krichman  v.  United  States,  256,  tJ.  S.  363, 
41  Sup.  Ct.  514,  65  L.  Ed.  992,  decided  May  16j  1921,  in 
which  the  Fleet  Corporation  was  held  to  be  a  separate 
entity  from  the  government,  notwithstanding  the  delega¬ 
tion  of  authority  by  the  President  to  ‘exercise  a  portion  of 
the  power  granted  to  him  under  the  Act  of  June  15,  1917’. 

The  Court  erred  in  sustaining  this  exception,  since  it 
was  another  way  of  raising  the  question  of  govern- 
117  mental  agency,  which  had  been  properly  rujed  out  by 
the  Court  in  sustaining  plaintiff’s  demurfer  to  the 
first  plea.  This  exception  has  no  standing  either  in  law  or 
in  fact.” 

40.  If  there  is  anv  doubt  as  to  the  suability  of  the  Fleet 
Corporation,  such  doubt  is  dissipated  upon  the  Reading  of 
the  decision  of  Mr.  Justice  Holmes  in  the  Astoria  Marine 
Iron  Works  case  reported  with  the  case  of  Sloan  Shipyards, 
Inc.,  et  al.  v.  United  States  Shipping  Board  Emergency 
Fleet  Corporation,  258  U.  S.,  762.  In  this  case  the  contract, 
as  far  as  the  question  of  the  agency  of  the  Fleet  Corpora¬ 
tion  is  concerned  is  identical  with  the  contracts  91-S.  C.  and 
91-S.  C.  Supplemental  between  the  Fleet  Corporation  and 
the  Shipyards.  Counsel  for  the  defendants  rely  largely  upon 
the  decision  of  the  Supreme  Court  of  the  United  States  in 
Russell  Motor  Car  Company  vs.  United  States ,  261  U.  S. 
514,  wherein  the  Supreme  Court  disposes  of  the  Freygang 
case  for  the  same  reasons  as  stated  in  the  Russell  Motor 
Car  Company  case.  The  Auditor  has  considered  this  case 
and  cannot  subscribe  to  the  erroneous  view  that  the  Su¬ 
preme  Court  of  the  United  States  intended  by  its  decision 
in  the  Freygang  case  to  reverse  its  decision  in  tjie  Astoria 
Marine  Iron  Works  case  to  the  effect  that  the  Fleet  Corpo¬ 
ration  in  contract  similar  to  the  ones  now  under  discus¬ 
sion  are  liable  for  breach  of  such  contracts  and  are  suable 
as  any  other  private  corporation. 

41.  After  careful  studv  and  consideration  of  the  entire 

* 

record  of  testimony  adduced  before  him,  combined  with  the 
Court  records  and  data  submitted  to  him,  or  cited  by  coun¬ 
sel  for  the  respective  parties  hereto,  the  Auditor  finds  that 
the  contracts  91-S.  C.  and  91-S.  C.  Supplemental  were 
executed  by  the  Fleet  Corporation  and  the  Shipyards,  and 


104 


EDWIN  C.  BENNETT  ET  AL.  VS. 


the  Auditor  is  of  the  opinion  that  under  such  contracts  the 
Fleet  Corporation  is  liable  and  suable  as  any  other 
118  private  corporation,  notwithstanding  the  fact  that 
it  is  described  in  the  contract  as  “representing  the 
United  States  of  America.” 


The  Construction  of  the  Vessels  under  and  in  Accordance 

with  Such  Contracts. 

42.  The  Auditor  finds  as  a  fact  that  ten  vessels  were  con¬ 
structed  under  and  in  accordance  with  contracts  91-S.  C. 
and  91-S.  C.  Supplemental,  and  that  work  under  the  con¬ 
tracts  commenced  in  July,  1917,  although  the  contract  was 
not  signed  until  October  29,  15)17  (Rec.  fi),  and  that  the  last 
ship  was  delivered  April  27,  1920  (Rec.  5). 


The  acting  on  the  part  of  the  employees  under  the  assump¬ 
tion  a)/d  with  the  understanding  that  they  would  par¬ 
ticipate  in  any  saving  effected  in  the  construction  of  the 
vessels. 

43.  The  onlv  testimonv  introduced  under  this  heading 
was  by  the  plaintiffs.  Thomas  C.  Desmond,  one  of  the  wit¬ 
nesses  for  the  plaintiffs,  was  President  of  the  Shipyards 
during  the  period  of  construction  of  the  ten  vessels  under 
contracts  91-S.  C.  and  91-S.  C.  Supplemental.  Mr.  Des¬ 
mond  did  not  appear  before  the  Auditor  as  an  interested 
party.  ITe  is  not  a  claimant  of  any  part  of  the  savings  and 
stated  upon  the  sftand  that  if  any  portion  of  the  amount  of 
savings  alleged  to  have  been  effected  in  the  construction  of 
these  ships  is  allotted  to  him  he  will  donate  such  share  to 
charitable  and  philanthropic  purposes.  The  Auditor  is 
convinced  that  the  sole  purpose  of  Mr.  Desmond’s  appear¬ 
ance  before  him  is  to  protect  the  interest  of  the  employees 

over  whom  he  formerlv  served  as  President  in  the  construe- 

% 

tion  of  the  ten  ships.  Mr.  Desmond  on  the  stand  was  on 
several  occasions  interrogated  with  respect  to  what 
119  notice,  if  any,  of  the  provisions  of  the  contract  was 
brought  to  the  men  employed  in  the  construction  of 
the  ten  ships.  He  testified  as  follows: 

“Mr.  Williams t  If  this  fund  had  been  distributed  at  the 
time  it  ought  to  have  been  distributed,  that  could  have  been 
done,  could  it  not  ’ 
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A.  Yes.  That  is  water  under  the  bridge.  The  money 
should  have  been  distributed  when  the  ships  were  com¬ 
pleted.  1  would  add  this:  I  certainly  think  a  Jot  of  our 
men  there  had  definite  expectations  of  receiving  this  dis¬ 
tribution  of  savings.  It  was  clear  enough  in  the  contract, 
and  I  quoted  it  to  spur  on  the  efficiency  of  the  men. 

Mr.  Douglas:  Was  it  not  helpful  to  you? 

A.  Yes,  1  think  it  was,  and  it  has  been  a  matter  of  griev¬ 
ance,  and  one  of  the  reasons  1  am  here  is  because  I  feel  mor¬ 
ally  obligated  to  present  the  facts  of  the  case  as  I  interpret 
them.  1  have  told  our  men  constantly  what  the  terms  were. 
I  recommended  two  distributions  though  with  the  idea  this 
was  an  ordinary  percentage  contract  where  the  more  it 
cost  the  more  we  made.  This  was  not  a  cost  plus  contract, 
so  I  constantly  told  everybody  this  was  not  one  of  those 
contracts,  and  that  it  was  to  everybody’s  interest  to  keep 
down  the  cost  of  the  ships. 

The  Auditor:  With  respect  to  the  representations  as  to 
the  distribution  of  the  savings,  were  such  representations 
made  by  you  in  the  presence  of  duly  authorized  officials  of 
the  United  States  Shipping  Board  Emergency  Fleet  Corpo¬ 
rations? 

A.  I  cannot  answer  that  specifically,  but  I  would  say  that 
in  99  cases  out  of  100  the  answer  would  be  yes.  I  made 
a  point  of  going  up  every  week  to  attend  the  weekly  con¬ 
ference  of  foremen  and  executives,  at  which  the  Shipping 
Board  representatives  were  invited,  and  were  ulmost  al¬ 
ways  present.  1  said  you  fellows  ought  to  keep  the  cost 
down,  because  it  is  to  your  interest  to  do  it;  you  are  going 
to  get  one-third  of  the  savings.  The  Shipping  Board  rep¬ 
resentatives  heard  all  that,  and  nothing  I  said  could  be 
denied,  because  T  quoted  the  contract.  I  do  not  think  it  can 
be  claimed  the  Shipping  Board  endorsed  that,  but  I  gave 
them  the  terms  of  the  contract. 

Q.  Were  there  any  ocasions  when  the  Shipping  Board 
representatives  made  statements  analogous  to  yours? 

A.  Xo,  1  do  not  remember  any  representatives  of  the 
Shipping  Board  saying  that.  (Rec.  33,  34). 

******* 

120  The  Auditor:  I  want  to  clarify  the  situation.  I 
want  to  know  whether  or  not  at  these  meetings  the 
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subordinates,  riveters  and  others,  were  present.  Was  it 
an  open  air  meeting? 

A.  .Mass  meetings  were  open  air  meetings  of  all  em¬ 
ployees. 

Mr.  Barker:  At  those  meetings  vou  did  not  discuss  sav- 
ings  in  any  way:  they  were  merely  patriotic  meetings  for 
the  purpose  of  stimulating  the  men? 

Mr.  Morgan:  I  object;  that  is  a  leading  question. 

Witness:  I  will  answer  specifically.  I  can  say  positively 
that  1  never  made  a  statement  to  the  employees,  as  a  whole, 
that  would  define  in  any  way  how  this  hoped  for  saving  was 
to  be  distributed.  I  can  absolutely  say,  of  my  own  personal 
knowledge,  that  I  never  made  any  comment  at  all  as  to  how 
it  was  to  be  distributed.  The  reason  for  that  was  that  I 
did  not  want  to  be  caught  with  any  statements  that  I  would 
not  be  able  to  back  up.  I  realized  that  the  clause  was  open 
to  a  pretty  wide  construction  and  determination,  and  I 
never  did  anvthing  in  mv  talks  with  the  foremen  and  su- 
perintendents,  which  were  very  frequent,  practically  every 
week,  to  indicate  how  that  clause  was  to  be  interpreted,  for 
the  reason  there  was  another  party  to  that  distribution, 
namely,  the  ‘Emergency  Fleet  Corporation,  whose  actions, 
of  course,  I  could  not  control  or  determine  in  advance.  I 
did,  however,  very  freely  quote  the  language  of  the  clause, 
which  helped  to  convey  the  impression,  which  1  very  much 
desired  to  convey,  that  if  our  yard  was  especially  efficient 
in  its  performance  of  these  contracts,  there  might  be  sub¬ 
stantial  sums  available  for  distribution  to  such  persons  as 
the  Emergency!  Fleet  Corporation  and  the  Newburgh  Ship¬ 
yards.  Inc.,  might  later  decide  were  entitled  for  the  credit 
of  that  efficient  performance,  and,  therefore,  entitled  to 
share  in  the  distribution.  Who  such  persons  would  be,  I 
never  so  stated  mvself. 

Mr.  Desmond:  I  sav  that  the  terms  of  our  contracts  were, 
of  course,  known  to  the  Government  representatives  at  the 
shipyard,  and  those  Government  representatives  were  also 
in  constant  contact  with  our  employees.  You  can  draw 
vour  own  conclusions  as  to  whether  or  not  some  information 
about  the  contracts  might  not  go  out  from  that  source  also. 

Mr.  Barker:  1  move  to  strike  out  that,  on  the  ground 
that  it  is  merely  an  inference.  He  said  you  can  draw  your 
own  conclusions. 
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Mr.  Morgan:  Cut  it  out  of  the  record.  I  misunderstood 
him. 

The  Auditor:  But  the  workmen,  riveters  and  cithers  un¬ 
derstood  clearlv  thev  were  to  share  in  the  bonus;  it  was 
not  merely  for  the  foremen  and  others  higher  up? 

Mr.  Desmond:  I  can  answer  that,  as  a  matter  of  fact. 
I  say  yes,  the  workmen  did  have  that  idea  pretty  gen¬ 
erally.  If  I  may  be  permitted,  I  would  say  that  my 
121  opinion  of  justice  required  that  the  distribution  be 
made,  the  workmen  sharing  in  it  and  not  merely  the 
officials.  I  have  already  given  mv  ideas  of  the  distribu- 
tion,  but  I  repeat,  if  savings  are  finally  proved,  I  think  all 
employees  who  worked  at  the  yard  should  share  i^i  the  dis¬ 
tribution  and  not  merely  the  salaried  officials.  (Rec.,  58, 
59,  60). 

44.  Mr.  Edwin  C.  Bennett  was  produced  as  a  witness  for 
the  plaintiffs  and  was  questioned  with  respect  to  what 
notice,  if  any,  was  brought  to  the  employees  relative  to  the 
provisions  of  the  contract  relating  to  distribution  of  sav¬ 
ings.  He  testified  as  follows: 

Mr.  Morgan:  Was  this  provision  in  the  contract  (savings 
clause)  brought  to  the  notice  of  the  employees  generally? 

A.  Yes. 

Q.  Was  it  brought  to  their  notice  on  one  occasion _or  sev¬ 
eral  occasions  ? 

Mr.  Barker:  I  object  to  that.  We  have  certain  definite 
claims  here.  We  have  no  proof  before  the  Court  as  to  who 
the  claimants  are.  1  object,  on  the  ground  that  it  is  too 
general. 

The  Auditor:  The  record  shows  that  counsel  for  the 
plaintiffs  and  others  have  been  diligent  in  presenting  this 
matter  to  the  present  and  former  employees  of  the  New¬ 
burgh  Shipyards,  Inc.,  and  it  is  expected  that,  in  dtie  course, 
the  claims  will  be  presented  and  subjected  to  rigid  proof. 
At  this  point,  the  testimony  is  admitted,  subject  to  objec¬ 
tion. 

Mr.  Barker:  May  I  note  an  exception  to  that  at  this 
time? 

The  Auditor:  Granted. 

Witness:  Numerous  occasions. 

Mr.  Morgan :  What  was  the  manner  of  bringing  it  to  the 
attention  of  the  employees? 
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A.  It  was  brought  to  their  attention  in  our  daily  confer¬ 
ences  with  the  executives;  it  was  brought  in  our  weekly  con¬ 
ferences  with  the  foremen  and  leading  men,  and  generally 
at  several  times. 

Q.  AY  hat  part  did  the  Emergency  Fleet  Corporation  have 
in  bringing  this  notice  to  the  attention  of  the  employees! 

Mr.  Barker:  I  object  to  that;  it  calls  for  a  conclusion. 

The  Auditor:  If  he  knows. 

Witness:  I  do  know.  It  was  brought  to  the  at- 
122  tent  ion  of  the  employees  with  the  sanction  and  full 
knowledge  of  the  United  States  Shipping  Board 
Emergency  Fleet  Corporation. 

Mr.  Barker:  I  move  to  strike  that  out;  there  is  nothing 
to  show  it  was  sanctioned. 

Mr.  Morgan:  Were  any  representatives  of  the  Emer¬ 
gency  Fleet  Corporation  at  your  Shipyard  at  Newburgh  in 
the  course  of  the  construction  of  these  vessels?  A.  Yes, 
several. 

Q.  Were  there  any  meetings  held  there  during  the  course 
of  construction  of  the  vessel  ?  A.  Yes. 

Q.  At  these  meetings,  was  anything  said  with  respect  to 
this  clause  by  a  representative  of  the  Shipping  Board?  A. 
They  were  there  when  it  was  referred  to  in  our  conference 
with  the  men:  they  were  present  at  the  meeting. 

Q.  Was  any  objection  made  by  them?  A.  Absolutely 
none. 

Mr.  Barker:  I  move  to  strike  that  out  as  not  binding  on 
the  Emergency  i Fleet  Corporation.  They  had  no  author- 
itv  to  sanction  anv  such  thing.  I  move  to  strike  it  out. 

Mr.  Morgan  :\ What  representatives  of  the  Emergency 
Fleet  Corporation  were  there? 

The  Auditor:  The  motion  to  strike  out  is  denied,  without 

prejudice,  at  this  time.  The  Auditor  will  rule  upon  its 

relevancv  and  admissibility  when  the  entire  record  is  before 
•  %> 

him. 

Mr.  Barker:  Exception. 

The  Auditor:  Granted. 

Mr.  Morgan:  Who  were  the  representatives  there  from 
time  to  time ? 

A.  The  District  manager  of  the  Emergency  Fleet  Cor¬ 
poration. 
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Q.  What  was  his  name  ?  A.  There  were  several  of  them. 
Mr.  Rice  was  one.  There  were  three  or  four  there  from 
time  to  time.  Mr.  Wilkie  was  another.  Then  we  had  rep¬ 
resentatives  from  the  Industrial  Relations  Group  of  the 
Emergency  Fleet  Corporation  that  came  from  either  Wash¬ 
ington  or  Philadelphia. 

Q.  Were  these  statements  made  to  the  employees  in  the 
hearing  of  such  representatives?  A.  Either  made 
123  personally  in  conversation  as  to  the  industrial  condi¬ 
tions  of  our  yard,  or  when  these  men  attended  the 
meetings  of  our  Executives  and  foremen. 

Q.  Did  you  have  occasion,  from  time  to  time,  to  have  em¬ 
ployees  come  and  ask  you  for  raises  in  salaries.  A.  Many. 

Q.  On  any  of  those  occasions,  did  you  bring  to  their  atten¬ 
tion  the  provision  of  the  contract  that  I  have  read  to  you  ? 
A.  Manv. 

Q.  On  any  of  those  occasions,  did  you  bring  to  their  at¬ 
tention  the  provision  of  the  contract  that  I  have  read  to  vou? 
A.  I  did. 

Q.  For  what  purpose  did  you  bring  it  to  their  attention? 

Mr.  Barker:  It  is  improper  to  ask  him  that.  It  is  search¬ 
ing  the  witness’  mind.  He  cannot  state  what  was  in  his 
mind  when  he  did  a  certain  thing. 

Mr.  Morgan:  What  was  the  result  of  your  bringing  the 
contract  provision  to  the  attention  of  the  employee  who 
was  asking  for  a  raise? 

A.  In  manv  cases  lie  did  not  get  the  raise. 

Q.  Did  you  use  the  provision  for  argument  wijli  him  at 
all?  A.  Yes,  sir.  I  represented  what  the  contract  stated 
as  to  participation  in  savings  and  represented  to  him  that 
bv  cutting  down  the  cost  be  would  benefit  financially. 

Q.  On  one  occasion,  did  the  men  tell  you  they  were  go¬ 
ing  to  leave  the  employ  of  the  Xewlmrgh  Shipyards  and  go 
to  other  vards  at  higher  salaries  ?  A.  Thev  did. 

Q.  Did  you  make  any  representations  to  those  men  with 
respect  to  the  provision  of  the  contract?  A.  I  did. 

(Rec.  8,  9,  10,  11). 

er.  Later  in  his  testimony,  Mr.  Bennett  clearly  showed 
what  great  value  it  was  to  the  shipyards  to  have  in  the 
contract  for  the  construction  of  the  ten  vessels  ^he  provi- 
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sion  providing  for  the  distribution  of  one-third  of 
124  such  savings  as  might  be  effected  in  the  construction 
of  such  vessels. 

4G.  A  factor  influencing  the  Auditor  in  his  findings,  was 
a  close  observation  of  the  demeanor  of  Messrs.  Desmond 


and  Bennett,  witnesses  called  on  behalf  of  the  plaintiffs, 
while  each  was  on  the  witness  stand  during  the  protracted 
sessions  before  the  Auditor.  Their  testimonv  created  a 
most  favorable  impression  upon  the  Auditor,  who  bears  in 
mind  the  positions  of  responsibility  and  trust  held  by  them 
during  the  periods  mentioned,  covering  the  activities  of  the 
Shipyards. 

47.  The  Auditor  experiences  no  hesitancy  in  finding  as 
a  fact  that  the  provisions  of  the  contracts  91-S.  C.  and  91- 
S.  C.  Supplemental,  providing  for  a  distribution  of  one- 
third  of  the  sayings,  if  any,  among  the  employees,  were 
brought  to  the  attention  of  the  employees,  and  this  with 
the  knowledge  and  approval  of  officers  of  the  Fleet  Corpo¬ 
ration,  and  that  the  employees  in  the  construction  of  said 
vessels  acted  upon  the  assumption  and  with  the  under¬ 
standing  that  they  would  participate  in  any  savings  effected 
in  the  construction  of  the  ten  vessels. 


48.  The  testimonv  before  the  Auditor  shows  that  the 
named  plaintiffs  in  the  bill  of  complaint  filed  herein,  under 
date  of  June  23rd,  1924,  were  employed  by  the  said  Ship¬ 
yards  during  the  construction  of  the  ten  ships  covered  by 
the  two  contracts,  namely,  91-S.  C.  and  91-S.  C.  Supple¬ 
mental,  hereinbefore  mentioned.  The  foregoing  developed 
from  an  examination  of  the  payrolls  of  the  Shipyards  at 
Newburgh,  New  York,  which  examination  was  personally 
made  by  the  Auditor,  under  date  of  August  1,  1925,  at  the 


suggestion  of  counsel,  and  in  the  presence  of  a  representa¬ 
tive  from  the  Washington  I).  <’.  Office  of  the  Fleet  Corpora¬ 
tion,  namely,  Mrs.  E.  L.  M.  Archey,  of  counsel  for  defend¬ 
ants;  Mr.  Geo.  Hutchinson,  President,  Newburgh 


125  Shipyards,  Inc.;  your  Auditor's  Assistant,  Mr.  The- 
ron  0.  Councilor,  C.  P.  A.,  aiding  in  the  work.  Fur¬ 


thermore  from  a  personal  examination  of  other  books  and 
records  of  original  entry,  made  at  Newburgh,  by  the  Audi¬ 
tor,  under  the  conditions  and  circumstances  just  narrated, 
convinces  him  that  the  named  plaintiffs  in  said  bill,  in  addi- 
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tion  to  hundreds  of  other  employees,  rendered  faifhful,  con¬ 
tinuous,  and  efficient  services,  in  the  construction  of  the  ten 
vessels  referred  to. 

49.  At  this  point,  the  Auditor  desires  to  make  it  clear 
that  he  is  not,  in  this  report,  submitting  any  recommenda¬ 
tions  or  suggestions  as  to  the  manner  of  distributing  the 
savings  effected  in  the  construction  of  the  ten  vessels  re¬ 
ferred  to,  such  savings  being  hereinafter  set  forth,  but  the 
Auditor  desires  to  emphasize  the  fact  that  the  plaintiffs 
have  made  out  a  good  case,  showing  that  said  named  plain¬ 
tiffs,  and  many  others,  are  justly  entitled  to  participate 
in  the  savings  so  effected. 

50.  On  November  12,  1925,  there  was  filed  with 
tor,  on  behalf  of  plaintiffs  herein,  a  motion,  cop\ 
will  presently  follow,  the  attention  of  the  Court 
vited  to  action  taken  thereon,  by  the  Auditor,  as 
the  record,  combined  with  the  file  of  correspor 
companying  this  report. 

In  the  Supreme  Court  of  the  District  of  Columbia. 

Equity.  No.  42767. 

Edwin  C.  Bennett  et  al.,  Plaintiffs, 

vs. 

United  States  Skipping  Board  Emercencv  Fleet 
Corporation  et  al..  Defendants. 

Motion . 

Come  now  the  plaintiffs,  by  their  attorneys,  Ashby  Wil¬ 
liams  and  Douglas,  Obear  &  Douglas,  and  move  the  Audi¬ 
tor  to  hear  and  determine  at  this  time  the  question 
126  as  to  whether  or  not  there  was  effected  anv  savings 
in  the  construction  of  the  ten  vessels  bv  the  New- 
burgh  Shipyards,  Inc.,  referred  to  in  the  declaifation,  be¬ 
fore  proceeding  to  hear  any  evidence  bearing  upon  any 
of  the  issues  in  this  cause;  and  to  require  the  defendants 
to  submit  what  evidence  they  may  have  bearing  upon  the 
question  of  savings,  if  any;  and  to  report  his  findings  to  Mr. 
Justice  Hoehling,  or  to  such  Justice  of  the  Supreme  Court 


the  Audi- 
of  which 
being  in- 
shown  by 
deuce  ac- 
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of  the  District  of  Columbia  whose  (lutv  it  shall  be  to  de- 
termine  the  said  issue. 

( Signed )  A SII  BY  W 1 LLI A M S, 

(Signed)  DOUGLAS,  OBHAR  &  DOUGLAS, 

Attorneys  for  Plaintiffs. 

51.  It  is  contended  bv  the  defendants  herein  that  this 
suit  is  not  a  proper  one  for  a  class  suit,  but  this  contention 
on  the  part  of  the  defendants  was,  in  the  opinion  of  the 
Auditor,  clearly  and  definitely  settled  adversely  to  the  de¬ 
fendants  by  the  Order  of  this  Court,  entered  herein  under 
date  of  December  12th,  1924,  overruling  the  motion  to  dis¬ 
miss  the  bill  of  complaint,  tiled  herein  under  date  of  June 
23rd,  1924. 

The  fact  that  savings  amounting  to.  approximately,  one 
million  dollars  have  been  effected ;  in  other  words,  that 
the  actual  cost  of  the  vessels  was,  approximately .  one 
million  dollars  less  than  the  revised  estimated  basis  cost. 

52.  In  conducting  the  investigation  as  to  the  facts  in  this 
cause,  as  directed  by  the  Court,  in  its  Order  of  Reference 
of  June  16th,  1925,  it  is  important,  at  this  juncture,  to  in¬ 
vite  the  attention  of  the  Court  to  paragraph  XIX  of  the  con¬ 
tract  entered  into  by  and  between  the  Fleet  Corporation 
and  the  Shipyards,  which  said  paragraph  now  immediately 
follows : 

127  Agent's  Fee. 

The  amount  of  the  profit  to  be  paid  t lie  Contractor  (sub¬ 
ject  to  additions  or  subtractions  as  provided  in  this  con¬ 
tract),  is  based  upon  a  schedule  of  the  estimated  basis  cost 
of  each  of  said  four  (4)  vessels  to  be  constructed  under 
this  contract,  which  is  hereto  annexed  and  forms  part  of 
this  contract. 

Estimated  Basis  Cost. 

Such  estimated  basis  cost  is  one  million  four  hundred 
and  four  thousand  dollars  ($1,404,000),  as  set  forth  in  said 
schedule  containing  the  estimated  costs  of  labor,  of  ma¬ 
terials  and  of  overhead  expense. 
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Amount  of  Fee.  Fee,  When  Payable. 


Should  the  actual  cost  of  materials  and/or  the  rates  of 
wages  paid  be  different  from  those  set  forth  in  the  schedules 
hereto  attached,  then  the  total  estimated  basis  c^ost  shall 
be  revised  as  follows:  the  estimated  total  cost  of  ma¬ 
terials  shall  be  increased  or  diminished  by  the  actual 
amount  of  the  change  in  cost  of  the  materials,  and  the  esti¬ 
mated  total  labor  basis  cost  shall  be  increased  or  diminished 
in  the  ratio  that  the  rates  of  wages  actually  paid  bear  to 
the  original  schedule  rates  of  wages.  The  estimated  basis 
cost  shall  also  be  revised  on  account  of  anv  changes  ordered 
as  provided  in  Articles  IT,  XT,  XXV  and  XXVII. 

Should  such  revisions  be  made  the  new  estimated  basis 
cost  shall  be  considered  as  the  revised  estimated  basis  cost. 
Should  the  actual  cost  as  ascertained  by  the  audit  of  the 
books  and  accounts  of  the  Agent  be  equal  to  the  revised 
estimated  basis  cost,  the  aforesaid  fee  payable  to  the  Agent 
shall  be  one  hundred  and  fortv  thousand  four  hundred  dol¬ 


lars  ($140,400)  on  each  of  said  four  (4)  vessels  completed, 
if  there  be  no  additions  and/or  subtractions  under  any  of 
the  other  provisions  of  this  contract.  Should  the  actual  cost 
upon  audit  be  less  than  the  revised  estimated  basis  cost, 
such  saving  shall  be  divided  into  three  equal  parts,  one  of 
which  shall  accrue  to  the  Agent,  one  to  the  Owner,  and  the 
third  shall  be  distributed  in  such  manner  as  mav  be  agreed 
to  by  the  Owner  and  the  Agent  with  a  view  of  recognizing 
continuous,  faithful  and  efficient  performance  of  duty  on 
the  part  of  employees.  Should  the  actual  cost  as  ascer¬ 
tained  by  the  aforesaid  audit  be  greater  than  the  revised 

estimated  basis  cost,  one-half  of  such  increase  shall  be  de- 

7  m  | 
ducted  from  the  Agent's  fee  aforesaid,  and  the  remainder 

shall  be  borne  by  the  Owner,  Provided,  that  in  no  case  shall 
the  Agent’s  average  fee  for  each  completed  vessel, 
128  after  making  all  deductions  and/or  additions  pro¬ 
vided  for  in  any  article  hereof,  be  less  than  the 
average  minimum  fee  mentioned  in  Article  XXIII  hereof. 
Said  fee  on  each  vessel  shall  be  payable  to  the  Agent  as  fol¬ 
lows:  viz.,  one-half  of  the  minimum  fee  mentioned  in  Article 
XXIII  when  the  vessel  is  half  finished  as  certified  jto  by  the 


8 — 4687a 
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District  Officer,  or  otherwise  established  to  the  satisfaction 
of  the  General  Manager  of  the  Owner;  and  the  other  half 
of  such  minimum  fee  upon  the  completion  of  satisfactory 
trials,  and  the  remainder,  if  any,  upon  audit  of  the  actual 
cost  of  each  of  the  vessels  as  above  provided  for.  But  the 
Owner  will  withhold  the  actual  payment  of  all  or  any  part 
of  such  fees  until  the  Agent  has  repaid  to  the  Owner  in 
full  the  sum  of  Five  Hundred  Thousand  Dollars  ($500,000) 
advanced  to  the  Agent  under  Article  1. 

53.  It  will  be  observed  from  a  reading  of  the  paragraph 
just  quoted  (paragraph  XIX)  that,  in  order  for  the  plain¬ 
tiffs  to  recover,  they  must  show  that  the  actual  cost  upon 
audit  is  less  than  the  revised  estimated  basis  cost  of  the  ten 
vessels,  constructed  under  tin*  terms  and  provisions  of  con¬ 
tracts  91-S.  C.  and  91-S.  C.  Supplemental.  There  is  no 
dispute  between  the  plaintiffs  and  the  defendants  as  to  the 
actual  cost  of  the  vessels,  but  the  controversial  questions 
arise  out  of  the  determination  of  the  revised  estimated 
basis  cost.  All  parties  to  this  cause  agree  that  the  esti¬ 
mated  basis  cost,  with  respect  to  the  materials  entering  into 
the  construction  of  tin*  ten  vessels  hereinbefore  referred 
to,  is  to  be  increased,  or  diminished,  by  the  actual  amount  of 
the  change  in  the  cost  of  materials.  The  parties  hereto  do 
not  agree  as  to  the  increasing  or  diminishing  of  the  esti¬ 
mated  basis  cost,  with  respect  to  the  item  of  labor  entering 

into  the  construction  of  said  vessels.  It  is  claimed  bv  the 

• 

plaint  ill's  that  tin*  revised  estimated  basis  cost  shall  be  de¬ 
termined  by  increasing  the  estimated  labor  basis  cost  in  the 
ratio  that  the  rales  of  wages  actually  paid  bear  to  the 
'  original  schedule  rates  of  wages,  (See  Schedule 
129  “IV*  attached  to  the  contract,  Fxhibit  I-A,  attached 
to  the  bill  of  complaint  tiled  dune  23rd,  1924),  that 
the  item  of  labor  includes  direct  and  indirect  labor,  ex¬ 
pended  in  the  construction  of  the  ten  vessels  mentioned. 
On  the  other  hand,  the  defendants  claim  that  the  revised 
estimated  basis  cost  shall  be  determined,  with  respect  to 
labor,  by  increasing  the  estimated  basis  labor  cost,  by  add¬ 
ing  the  actual  amount  expended  in  labor,  and  further,  the 

defendants  contend  that  the  item  of  direct  labor  onlv  should 

% 

be  considered  in  determining  the  revised  estimated  basis 
cost. 
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54.  From  a  careful  consideration  of  paragraph  [XIX  of 
the  contract,  supra ,  it  is  convincing  to  your  Auditor  that 
the  estimated  total  labor  basis  cost  shall  he  increased  in  the 
ratio  that  the  rates  of  wages  actually  paid  bear  to  the 
schedule  rates  of  wages,  and  not  in  the  ratio  that  the  amount 
actually  paid  for  labor  bears  to  the  original  estimate  of 
labor  basis  cost,  as  virtually  contended  by  the  defendants. 

55.  The  Auditor  fails  to  see  why,  in  arriving  at  the  esti¬ 
mated  basis  cost,  no  consideration  should  be  given  to  the 
item  of  indirect  labor. 

56.  It  is  certain  that,  in  the  audit  made  in  pursuance  of 
the  provisions  of  contract  91 -S.  0.,  hereinbefore  described, 
the  item  of  indirect  labor  was  considered  in  determining 
the  revised  estimated  basis  cost  of  the  aforesaid  vessels. 

57.  In  the  opinion  of  the  Auditor,  it  is  clear  that  the  con¬ 
tracts  91  -S.  C.  and  91 -S.  0.  Supplemental,  required  an  audit 
to  be  made  to  determine  not  only  the  actual  cost  of  the  ves¬ 
sels,  but  the  revised  estimated  basis  cost  as  well.  This 

view  has  been  concurred  in  bv  each  and  everv  official  of  the 

•  • 

Fleet  Corporation,  who  lias  had  anything  to  do  with 
130  the  settlement  of  the  matters  and  things  involved 
under  the  contracts  just  mentioned,  until  the  tiling 
of  the  suit  on  June  23rd,  1924,  when,  for  the  first  time,  it 
was  contended  by  and  on  behalf  of  t  ho  Fleet  Corporation 
that  the  audit  should  have  been  limited  to  the  determi¬ 
nation  of  the  actual  cost  onlv  of  the  said  vessels. 

58.  Following  the  requirements  of  the  contracts  afore¬ 
said,  the  Fleet  Corporation  had  an  audit  made  of  the  books, 
records,  and  accounts  of  the  Shipyards,  to  determine  the 
cost  of  the  construction  of  the  aforesaid  vessels.  The  first 
audit  ordered  proved  unsatisfactory  to  the  Fleet  Corpora¬ 
tion,  and  a  re-audit  was  made  on  a  more  comprehensive 
scale.  The  re-audit  just  referred  to  required  the  services 
of  a  large  force  of  accountants,  and  others,  covering  a 
period  of  about  one  year,  at  an  estimated  cost  of  one  hun¬ 
dred  thousand  dollars  ($100,000.00).  (Record  page  53). 

59.  The  attention  of  the  Court  is  now  invited  1o  letter 
from  L.  Rome,  Senior  Resident  Auditor,  dated  September 
9th,  1922,  addressed  to  Assistant  Director  of  Finance,  Fleet 
Corporation,  transmitting  final  audit,  or  report,  as  of  July 
31,  1922.  The  aforesaid  letter,  transmitted  to  Mr.  P.  Sin¬ 
clair,  Assistant  to  Director  of  Finance,  Fleet  Corporation, 
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Washington,  D.  C.,  the  Shipyards  re-audit,  final  report,  as 
of  July  :11st,  1922,  covering  among  other  things,  contract 
91-S.  C.  and  contract  91-S.  C.  Supplemental.  The  face  of 
the  said  letter  of  transmittal  of  September  9th,  1922,  bears 
the  approval  of  Philip  .1.  Maher,  Chief,  Claims  Section, 
Fleet  Corporation,  New  York.  The  original  of  the  said 
letter,  transmitting  the  re-audit,  together  with  re-audit 
itself,  was  introduced  in  evidence  before  the  Auditor  as  p]x- 
liibit  “A,”  Plaintiffs,  and  after  inspection  was  returned, 
by  request  of  the  Fleet  Corporation  representatives,  and 
photostatic  copy  thereof,  marked  Kxhibit  “B,”  Plaintiffs, 
filed  October  12th,  1 920.  The  said  photostats  being 
131  substituted  by  consent  of  counsel  for  the  respective 
parties,  in  lieu  of  the  originals,  constituting  a  part  of 
the  permanent  files  of  the  Fleet  Corporation. 

60.  The  aforesaid  re-audit,  as  far  as  the  records  disclose, 
was  not,  until  the  filing  of  this  suit  questioned  in  any  way 
whatever  by  the  Fleet  Corporation.  On  the  contrary,  from 
the  evidence  before  the  Auditor,  he  finds  that  the  aforesaid 
re-audit  mentioned  in  the  said  letter  of  September  9th,  1922, 
was  approved  and  adopted  by  the  Fleet  Corporation,  in  all 
of  its  dealings  with  the  Shipyards,  subsequent  to  the  trans¬ 
mittal  of  the  re-audit  just  mentioned. 

61.  Schedule  “K,"  attached  to  Kxhibit  “B"  of  Plain¬ 
tiffs,  shows,  among  other  things,  fees  earned  by  Newburgh 
Shipyards,  under  contracts  91-S.  C.  and  91-S.  C.  Supple¬ 
mental,  reference  being  made  to  the  final  report  and  re¬ 
audit  transmitted  with  letter  aforesaid,  of  September  9th, 
1922. 

62.  The  following  items  should  be  carefullv  observed  in 
the  consideration  of  Article  XIX  of  the  aforesaid  con¬ 
tracts: 


Items.  Totals. 

“Estimated  Basis  Cost"  $14,040,000.00 

Changes  and  Extras .  393,441.20 

Material  Protection  750,000.00 

Paying  off  on  Company  Time .  20,186.09 

Direct  Labor  Protection .  2,040,580.91 

Indirect  Labor  Protection .  325,594.10 

Foremen’s  salary  Increases .  14,089.76 

Clerks"  salary  Increase .  5,657.05 
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I  toms. 


Plot  :ils. 


E.  C.  Bennett’s  salary  Increase 
Liability  Insurance  Protection 


'2,712.27 


“Revised  estimated  Basis  Cost”  $17, 5J|2, 261.38 

Actual  Cost  as  ascertained  by  Audit  16,404,541.76 


Contract  Savings 


$1,137,719.62 


132  63.  The  attention  of  the  Court  is  likewise  invited 

to  Statement  II,  attached  to  the  aforesaid  Exhibit 
“B,”  Plaintiffs,  Shipyards,  re-audit,  final  report  which 
Statement  II  is  entitled  “Newburgh  Shipyards.  Claim 
against  the  Emergency  Fleet  Corporation  for  disallowed 
charges.”  The  disposition  of  these  claims  by  t lie  Fleet 
Corporation  was  the  only  matter  left  open  by  the  Fleet  Cor¬ 
poration  in  the  re-audit  referred  to.  These  claims  were 
subsequently  considered  and  disposed  of,  as  will  herein¬ 
after  appear. 

64.  The  attention  of  the  Court  is  likewise  especially  in¬ 
vited  to  Schedule  “  E”  of  the  re-audit,  reference  again  being 
made  to  Exhibit  “B,”  Plaintiffs.  The  defendants  object 
to  the  amount  $2,040,580.91,  of  the  item  Direct  Labor  Pro¬ 
tection,  and  to  the  inclusion  of  any  amount  for  the  item  In¬ 
direct  Labor  Protection. 

65.  Your  Auditor  finds  that  the  items  just  mentioned 
were  taken  from  a  comprehensive  report  rendered  by  T.  B. 
Morgan,  Comptroller,  Shipyards,  under  his  certificates  of 
November  5th  and  November  7th,  1.921,  respectively,  and 
approved  as  to  payroll  facts  and  mathematical  computa¬ 
tions  by  L.  Jerome,  Senior  Resident  Auditor,  November 
15th,  1921,  and  November  18th,  1921,  respectively,  blue¬ 
print  copies  of  said  statements  having  been  introduced  by 
the  defendants,  and  marked  Exhibits  “0”  and  “H,”  re¬ 
spectively,  and  filed  with  the  Auditor  on  January  6:h,  1926. 

66.  The  Auditor  finds  that  the  aforesaid  statements, 
marked  Exhibits  “G”  and  “II,”  Defendants,  compiled  in 
accordance  with  the  provisions  of  the  contracts  91-8.  C.  and 
91-S.  C.  Supplemental,  that  the  ratio  method,  and  not  the 
actual  cost  method  was  employed.  The  Fleet  Corporation 
objects  to  the  inclusion  in  the  revised  estimated  bsjisis  cost 
of  the  following  items: 
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133  Paying  off  on  company  time  .  $20,186.09 

Foremen’s  Salary  Increases .  14,594.10 

Clerks’  salary  increases  5,657.05 

E.  C.  Bennett’s  salary  increase .  2,712.27 


Total 


$43,149.51 


67.  A  reasonable  interpretation  of  the  contracts  men¬ 
tioned  fully  warrants  inclusion  of  the  above-mentioned 
items  in  the  revised  estimated  basis  cost.  Such  interpreta¬ 
tion  was  placed  upon  the  contracts  by  the  Fleet  Corporation 
and  the  Shipyards,  and  your  Auditor  feels  justified  in  fol¬ 
lowing  such  interpretation  put  upon  the  contracts  by  all 
parties  concerned. 

(iS.  One  of  tlit*  controlling  facts  which  influence  the  Audi¬ 
tor  in  his  finding  that  the  re-audit  and  final  report  of  the 
auditors  (Exhibit  “I>,”  Plaintiff)  has  been  approved  and 
adopted  by  the  Fleet  Corporation  is  the  settlement  by  the 
Fleet  Corporation  of  the  claims  of  the  Shipyards,  growing 
out  of  the  construction  of  the  said  ten  ships  under  con¬ 
tracts  91 -S.  C.  and  91 -S.  C.  Supplemental.  As  before 
stated,  the  said  re-audit  and  final  report  left  open  for  ad¬ 
justment  the  various  claims  set  forth  in  Statement  II, 
attached  to  the  said  re-audit  and  final  report. 

69.  The  matter  of  the  settlement  of  the  various  claims 
was  referred  to  the  Department  of  Claims  of  the  Fleet  Cor¬ 
poration,  and  on  December  IS,  1922,  a  comprehensive  report 
on  these  claims  was  made  by  J.  B.  Milliken,  Assistant 
Counsel,  Department  of  (Maims,  which  report  was  on  De¬ 
cember  19,  1922,  approved  by  Joseph  Fairbanks,  Director 
of  (Maims,  Fleet  Corporation,  reference  here  being  made  to 
a  photostatic  copy  of  said  report  introduced  in  evidence  in 
this  cause  by  the  plaintiffs  as  Exhibit  “20,*'  Plaintiffs.  In 
the  report  made  by  the  Department  of  Claims  of  the  Fleet 
Corporation,  while  many  of  the  claims  were  disallowed, 
several  iwere  allowed,  the  most  important  being  for 
134  Depreciation  on  Plant  and  Equipment,1  $381,424.52,  of 
which  total  $2SS,05(>.()0  was  chargeable  to  contracts 
91 -S.  C.  and  91 -S.  C.  Supplemental.  The  effect  of  this  allow¬ 
ance  was  to  materially  increase  the  cost  of  the  said  ten 
vessels  and  correspondingly  decrease  the  amount  of  sav¬ 
ings.  On  the  last  page  of  the  report  of  the  Claims  Depart- 
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ment,  referred  to  above,  is  a  statement  in  debit  and  credit 
form  showing  the  amount  to  which  the  Shipyards  was  en¬ 
titled  after  the  allowance  of  the  approved  claims,  to  which 
the  attention  of  the  Court  is  particularly  invited.  (Ex¬ 
hibit  “20,”  page  13).  It  will  be  noted  that  the  statement 
is  based  upon  the  figures  as  shown  by  re-audit,  since  the 
amount  of  $17, 392, 2(51. .‘18,  set  down  for  the  item  of  “Re¬ 
vised  basis  cost  as  per  audit,”  and  the  amount  o  '  $16,454,- 
541.76,  set  down  for  the  item  of  “Actual  Cost  as  per  audit,” 
agree  exactly  with  the  amounts  for  the  same  items  appear¬ 
ing  on  Schedule  “E”  of  the  re-audit  (Exhibit  “R,”  Plain¬ 
tiffs).  It  will  be  observed,  from  the  Statement  of  the 
Claims  Department,  that  after  the  adjustment  of  lie  claims 
the  total  amount  of  savings  was  $9*11,382.06,  and  that  the 
Shipyards  received  as  a  credit  one-third  of  this  sum,  or,  in 
other  words,  $310,460.68.  After  giving  the  Shipyards 
credit  for  the  $310,460.68,  representing  one-third  of  the 
savings  it  was  found  that  the  Fleet  Corporation  owed  the 
Shipyards  $206,325.35.  Particular  attention  is  invited  to 
the  sum  of  $206,326.35  because  this  credit  balance  in  favor 
of  the  Shipyards  was  accepted  and  approved  by  all  officers 
of  the  Fleet  Corporation  and  the  officers  of  the  Shipping 
Board  who  had  anvthing  to  do  with  the  settlement  be- 
tween  the  Fleet  Corporation  and  the  Shipyards. 

70.  It  will  be  remembered  that  the  principal  witness  for 
the  defendant  was  Tilden  Adamson,  Special  Examiner  of 
the  Fleet  Corporation.  He  testified  as  to  his  interpreta¬ 
tion  of  the  contract  and  prepared  and  submitted  a 
135  statement  showing  the  revised  estimated  basis  cost  as 
he  conceived  it  should  be,  in  which  statement  he  made 
it  appear  that  instead  of  being  a  saving  in  the  construction 
of  the  ten  vessels,  there  was  actually  a  loss.  His  statement 
was  largely  predicated  on  two  contentions,  namely,  that  the 
revised  estimated  basis  cost  with  respect  to  labor  should  be 
increased  by  the  actual  amount  paid  for  labor  over  the  esti¬ 
mated  amount  and  not  increased  in  the  ratio  that- the  rate 
of  wages  actually  paid  bore  to  the  schedule  rat(|*  of  wages 
set  forth  in  the  contract,  and,  secondly,  that  tjie  item  of 
indirect  labor  should  not  be  taken  into  consideration  at  all 
in  arriving  at  the  revised  estimated  basis  cost.  The  Audi¬ 
tor  cannot  give  weight  to  the  contentions  of  Mr,  Adamson 
when  it  is  remembered  that  on  December  19,  1922,  he  made 
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a  report  to  Joseph  Fairbanks,  Director  of  Claims  of  the 
Fleet  Corporation,  on  the  subject  of  the  claims  of  the  Ship¬ 
yards,  a  copy  of  which  letter  was  introduced  in  evidence  by 
the  plaintiffs  as  Exhibit  Xo.  1  Russell.  The  first  two 
paragraphs  of  the  Adamson  report  or  letter  is  as  follows: 


“The  settlement  figure  of  $200,000  which  the  Newburgh 
Shipyards,  Inc.  has  agreed  to  accept  is  $6326.35  less  than 
the  net  credit  balance  to  the  claimant  after  giving  effect  to 
allowances  on  the  four  items  of  the  claim  which  merit  con¬ 
sideration. 


As  a  matter  of  fact,  the  settlement  of  $200,000  is  better 
for  the  Fleet  Corporation  than  is  indicated  by  this  $6326.35, 
because  if  depreciation  had  been  figured  at  approved  rates 
from  dates  of  additions  to  plant,  the  credit  to  Newburgh 
Shipyards  would  have  been  much  larger,  in  my  opinion.” 


71.  Mr.  Adamson  refers  to  the  sum  of  $288,056.03  allowed 
for  depreciation  of  plant  equipment  under  contracts  91  S. 
C.  and  01  S.  ( ’.  Supplemental,  and  in  his  argument  in  favor 
of  the  payment  of  the  sum  of  $200,000  to  the  Shipyards  re¬ 
minds  the  Director  of  (Maims  that  there  is  a  saving  effected 
in  the  construction  of  tin*  ships,  to  one-third  of  which  the 
Shipyards  was  entitled  and  to  one-third  of  which  the  em¬ 
ployees  were  entitled.  In  effect  the  Fleet  Corpora- 
136  tion  would  only  have  to  pay  one-third  of  that  sum, 
or,  in  other  words,  $96,018.68.  The  Auditor  deems 
it  important  at  this  point  to  quote  from  Mr.  Adamson’s 
letter  to  the  Director  of  Claims  (Exhibit  No.  1  Russell)  as 
follows : 


“This  allowance  costs  the  Fleet  Corporation  only  a  part 
of  the  $381,424.52,  because  of  the  effect  upon  savings.  On 
Contract  511  S.  C.  the  full  amount  of  $93,368.49  is  a  cost  to 
the  Fleet  Corporation  as  no  savings  are  involved. 

On  Contract  91  S.  C.  it  costs  the  Fleet  Corporation  only 
$96,018.67  to  allo,w  $288,05(5.03  in  depreciation.  The  full 
amount  allowed  is  added  to  actual  costs  of  ships,  but  not  to 
the  revised  basis  cost,  so  that  savings  are  reduced  by  $288,- 
956.03.  If  the  depreciation  were  not  allowed,  the  Fleet  Cor¬ 
poration  would  have  to  pay  out  two-thirds,  or  $192,037.36 
in  the  form  of  savings.  Therefore  the  depreciation  allow¬ 
ance  costs  the  Fleet  Corporation  only  one-third  of  the 
amount  allowed,  as  shown  below: 
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Depreciation  allowed .  $(288,056  03 

Reduction  in  savings  .  (192,037.35 

Net  cost  to  Fleet  Corporation  .  $96,018  68 


72.  Attached  to  the  letter  or  report  of  Mr.  Adiimson  and 
being  page  3  thereof,  is  a  statement  showing  the  iiet  cost  to 
the  Fleet  Corporation  of  the  settlement  contemplated  with 
the  Shipyards.  Special  attention  is  invited  to  the  amount 
of  $206,326.35  set  down  as  the  net  amount  due  to  claimants 
agreeing  exactly  with  the  amount  set  down  in  the  statement 
attached  to  the  report  of  the  Claims  Department  of  the 
Fleet  Corporation  (Exhibit  20  Plaintiff). 

73.  The  Auditor  feels  fully  justified  in  adopting  the  views 

of  Mr.  Adamson  expressed  on  December  19,  1922,  and  in 

discarding  his  testimony  on  the  stand  given  some  three 

vears  after  the  audit  was  tinallv  made*. 

•  • 

74.  The  letter  of  Tilden  Adamson,  Special  Examiner,  ad¬ 
dressed  to  Joseph  Fairbank,  Director  of  Claims,  under  date 
of  December  19,  1922  (Exhibit  1  Russell)  accompanied  the 
Report  and  Recommendation  of  the  Department  of  Claims 

signed  by  J.  B.  Milleken,  Assistant  Counsel,  and  ap- 
137  proved  by  Joseph  Fairbanks,  Director  of  Claims 
(Exhibit  20,  Plaintiffs),  when  tin*  latter  document 
was  transmitted  to  Chauncey  (i.  Parker,  General  Counsel 
of  the  Fleet  Corporation,  and  both  documents  arc  referred 
to  by  him  in  a  letter  from  him  to  the  United  States  Shipping 
Board,  under  date  of  December  19,  1922,  a  photostatic  copy 
of  said  letter  having  been  introduced  by  the  plaintiffs  as 
Exhibit  No.  19,  Plaintiff.  The  Auditor  invites  the  Court's 
attention  to  the  fact  that  the  recommendation  of  the  settle¬ 
ment  with  the  Shipyards  of  $200,000.00,  was  based  upon 
the  credit  balance  of  $206,326.35,  in  favor  of  the  Shipyards, 
which  could  not  have  been  without  the  allowance  to  the 
Shipyards  of  $310,460.68,  which  was  one-third  of  the  total 
savings  effected  in  the  construction  of  the  said  ten  vessels, 
as  will  clearly  appear  from  the  said  statement  prepared  by 
the  Department  of  Claims,  and  to  which  the  attention  of  the 
Court  is  particularly  invited. 

75.  On  December  22,  1922,  the  United  States  {Shipping 
Board  referred  to  Admiral  W.  S.  Benson,  one  of  its  Com¬ 
missioners,  the  recommendation  of  General  Counsel  Parker 
for  the  settlement  of  the  Shipyards7  claim.  This  fact  was 
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communicated  to  Admiral  Reason  bv  letter  from  Clifford 
\Y.  Smith,  Secretary  of  the  Shipping  Board,  to  which  was 
attached  the  recommendation  of  General  Counsel  Parker,  as 
will  appear  from  a  photostatic  copy  of  said  letter  introduced 
in  evidence  by  the  plaintiffs  as  Kxhibit  Xo.  16,  Plaintiff. 
On  the  same  dav  Admiral  Benson  transmitted  bv  letter  to 
the  Secretary  his  approval  of  the  settlement  with  the  Ship¬ 
yards  for  $200,000.  A  photostatic  copy  of  Admiral  Ben¬ 
son's  letter  was  introduced  in  evidence  by  the  plaintiffs  as 
Kxhibit  Xo.  17,  Plaintiff. 

7b>.  On  the  12th  day  of  January,  1023,  a  settlement 
138  agreement  was  entered  into  between  the  Fleet  Cor¬ 
poration  and  the  Shipyards  for  adjustment  of  the 
Shipyards'  claim  for  $200,000,  a  copy  of  said  agreement 
being  introduced  in  evidence  by  the  Plaintiffs  as  Kxhibit 
Xo.  IS,  Plaintiff.  In  compliance  with  said  agreement  of 
January  12,  1022,  a  warrant  for  the  payment  to  the  Ship¬ 
yards  of  the  sum  of  $200,000.00,  dated  January  12,  1023, 
was  executed  by  the  Fleet  Corporation,  as  will  appear  from 
a  photostatic  copy  of  warrant  introduced  in  evidence  by  the 
Plaintiffs  as  Kxhibit  Xo.  22,  Plaintiff.  It  is  admitted  in 
the  record  by  the  defendants  that  the  said  sum  of  $200,000.00 
was  actually  paid  by  the  Fleet  Corporation  to  the  Ship¬ 
yards  (Record  Page  103). 

77.  During  arguments,  and  inferentiallv  in  the  brief  of 
the  defendants,  the  defendants  have  contended  that  the  let¬ 
ters  and  documents  bearing  upon  the  settlement  of  the  Sliip- 

vards'  claim  should  not  be  received  nor  considered  bv  the 
•  « 

Auditor  in  determining  whelher  or  not  there  were  savings 
in  the  construction  of  said  ten  ships.  The  Auditor,  how¬ 
ever,  cannot  agree  with  such  contention,  as  is  convinced  that 
such  letters  and  documents  are  properly  in  evidence,  and 
constitute  a  chain  of  facts  and  circumstances  which  compel 
tin*  Auditor  to  the  irresistible  conclusion  that  there  were 
savings  in  theisum  of  $!)J  1,382.06,  effected  in  the  construc¬ 
tion  of  the  said  ten  vessels,  one-third  of  which  the  plain¬ 
tiffs  and  others  similarly  situated  are  entitled  to  have  dis¬ 
tributed  to  them  in  a  fair  and  just  method. 

78.  Xor  does  the  Auditor  rely  entirely  upon  the  afore¬ 
mentioned  letters  and  documents  relating  to  the  settle¬ 
ment  of  the  Shipyards’  claim  in  arriving  at  his  conclusions 
and  findings  with  respect  to  the  fact  and  amount  of  savings. 
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There  are  several  corroborative  facts  and  circum 
139  stances  which  have  strongly  influenced  the  Auditor 
in  his  deliberations,  and  when  taken  together  lead 
to  but  one  conclusion;  namely,  that  there  were  s 
fected  in  the  construction  of  the  said  ten  vessels. 

79.  At  the  hearing  before  the  Auditor  on  January  (j,  1926, 
there  was  introduced  as  Defendants  Kxhibit  “F’ 
static  copy  of  which  accompanies  this  report),  a 


of  the  Fleet  Corporation  showing  “Details  of  Reserve  from 


avings  ef- 


(a  photo- 
statement. 


Cover  Ob- 
then  Un- 


Claims  Appropriation  (Act  of  June  12,  1922)  to 
ligations  Incurred  Prior  to  Julv  1st,  1923  and 
paid.”  In  Schedule  1,  of  said  statement,  making  ikp  the  item 
of  “Claims  Department  for  Awards  made  but  not  paid  to 
June  30,  1923,”  there  appears  under  the  sub-leading  of 
“Cases  which  have  not  received  Final  Shipping 
tion”  the  item  of  Newburgh  Shipyards’  Claim  of 
for  participation  in  savings — $300,000.00.  This 
from  the  files  of  the  Shipping  Board  clearly  indie 
mind  of  your  Auditor  that  provision  was  made  1), 
Corporation  in  its  reserve  for  “Claims  Depai 
Awards  made  but  not  paid  to  June  30,  1923,”  1< 
claim  of  the  employees  of  the  Newburgh  Shipyai 
third  of  the  savings  effected  under  Contracts  91| 

91  S.  C.  Supplemental  by  and  between  the  Fleet  C 
and  the  said  Shipyards.  The  round  figure  of  H 
used  in  the  said  statement  clearly  appears  to  be  based  upon 
the  re-audit  of  the  Shipping  Board,  heretofore  referred  to, 
which  was  adopted  by  the  Fleet  Corporation  in 
ment  with  the  Shipyards,  and  covers  approximately  the 
claim  of  the  employees  to  one-third  of  the  savings  effected, 
namely,  in  the  sum  of  $310,460.68.  The  statement  above 
referred  to  was  approved  by  resolution  of  the  United  States 
Shipping  Board,  adopted  June  30,  1923,  a  certified  copy  of 
which  accompanies  this  report  as  Defendants’  Kxhibit 
“E.” 

140  80.  Furthermore  it  will  be  seen  from  the  resolution 

adopted  by  the  United  States  Shipping  Board,  under 
date  of  March  18,  1924  (Plaintiffs’  Kxhibit  22)  that  by 
said  resolution  the  Shipping  Board  does  not  deny  that 
there  were  savings  effected  to  which  these  employees  might 
be  entitled,  but  only  that  the  opinion  was  tlnjt  no  legal 
authoritv  existed  for  anv  distribution.  Ilowevc 
of  $310,460.68  is  used,  as  representing  the  claim 


Board  Ac- 
employees 
statement 
kites  to  the 
*  the  Fleet 
tment  for 
cover  the 
ds,  to  one- 
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^rporation 
300, 000.00, 


r,  the  sum 
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employees,  and  the  Auditor  calls  attention  to  the  fact  that 
this  sum  agrees  iwith  one-third  of  the  total  amount  shown 
to  have  been  saved  over  the  revised  estimated  basis  cost 
by  the  re-audit  of  the  Shipping  Board,  and  which  sum 
was  used  as  the  basis  for  settlement  by  and  between  the 
Shipping  Board  and  the  Shipyards  under  the  above-cited 
contracts,  91  S.  C.  and  91  S.  C.  Supplemental. 

81.  Also  it  willjbr  remembered  that  Mr.  (leorge  Hutchin¬ 
son,  now  occupying  the  office  of  President  of  Newburgh 
Shipyards,  Ine.,  did  not  appear  before  the  Auditor  at  any 
time  < lu ring  the  protracted  hearings,  although  Mr.  Hutchin¬ 
son  was  repeatedly  not i tied  of  such  hearings.  There  is 
a  strong  persuasion  that  had  Mr.  Hutchinson  appeared  and 
testitied,  anv  and  all  doubt  would  have  been  removed  on 
t  he  part  of  t  he  defendant  s  as  to  t  he  savings  effected  t  h rough 
the  construction  of  the  vessels  mentioned,  particular  atten¬ 
tion  being  invited  to  the  accompanying  photostatic  copy 
(the  original  being  on  lib*  with  the  Shipping  Board)  of 
letter  of  April  b,  1924,  from  Newburgh  Shipyards,  Inc., 
by  (leo.  Hutchinson,  President,  addressed  to  l  nited  States 
Shipping  Board,  ; Emergency  Fleet  Corporation,  Washing¬ 
ton,  lb  C„  the  attention  of  Colonel  .Joseph  Fairbanks,  hav¬ 
ing  been  invited  to  said  communication  by  Mr.  Hutchinson. 
In  the  said  communication  in  discussing  a  proposed  plan  of 
distribution  of  savings  to  employees,  Mr.  Hutchin- 
141  son  says,  among  other  things,  **  I  (Hutchinson)  under¬ 
stand  from  your  Mr.  Adamson  that  this  ‘Third  Part’ 
is  £.41 0,460.(»S.  file  figure  of  £41 0,4b0. b8  is  the  same  as 
used  by  the  Shipping  Board  in  their  final  settlement  with 
the  Newburgh  Shipyards,  Inc.,  representing  one-third  of  the 
savings  effected  under  contracts  91  S.  ( '.  and  41  S.  C.  Supple¬ 
mental. 

The  filth  heading  ol  discussion,  as  outlined  in  this  report, 
is  as  follows: 


The  refusal  of  lire  I  uited  Slates  Shipping  Board  Etner- 
ffeuei f  Fleet  ( ' or poratiou  to  make  distribution  of  savings 
if  ana.  and  its  repudiation  of  the  agreement  so  far  as  the 
employees  are  concerned. 

82.  The  resolution  of  the  United  States  Shipping  Board 
adopted  under  dap*  of  March  IS,  1924  (Plaintiffs’  Exhibit 
No.  22)  recites,  among  other  things  that 
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“Whereas,  The  Standing  Committee  on  Claims  after  due 
consideration  are  of  t lie  opinion  that  no  such  legal  authority 
for  such  distribution  exists  and  that,  therefore,  the  claims 
aforesaid  should  he  denied  by  the  ITiited  Stated  Shipping 
Board  and  have  so  recommended: 

“Now,  Therefore,  Be  It  Resolved,  By  the  Failed  States 
Shipping  Board  that  the  lindings  and  recommendations  of 
the  said  Standing  Committee  on  Claims  be  approved  and 
that  the  claims  of  employees  of  the  said  Newburgh  Ship¬ 
yards,  Inc.,  made  as  aforesaid  be  and  the  same  hereby  are 
denied." 

In  this  connection  attention  is  again  called  to  the  letter 
from  Newburgh  Shipyards,  Inc.,  by  Mr.  (Jeorge  Hutchinson, 
President,  addressed  to  I'nited  States  Shipping  Board, 
Emergency  Fleet  Corporation,  Washington,  1>.  C.,  atten¬ 
tion  of  Colonel  Joseph  Fairbanks,  under  date  of 
142  April  b,  1922,  photostatic  copy  of  which  accompanies 
this  report. 

82.  The  said  letter  contains,  among  other  things,  the  fol¬ 
lowing  language: 

“When  in  Washington  in  the  Fall  and  early  Winter  of 
1922,  at  various  conferences  between  yourself,  Mr.  Milliken, 
Mr.  Morgan  and  myself,  the  question  arose  as  t(|>  the  meth¬ 
ods  of  handling  1  hat  fund  ( whatever  the  amount )[  in  accord¬ 
ance  with  Article  19,  Paragraph  2  of  our  Contracts  91  and 
91  Supplemental  with  the  Emergency  Fleet  Corporation. 
You  will  note  that  this  paragraph  contains  the  following: 

“*  *  *  and  the  third  shall  be  distributed  in  such 

manner  as  mav  be  agreed  to  hv  the  owner  and  the  agent 
with  a  view  of  recognizing  continuous,  faithful  and  efficient 
performance  of  duty  on  the  part  of  employees.” 


84.  This  communication  also  sets  forth  a  contemplated 
plan  of  distribution,  which  in  the  opinion  of  the  President 
of  the  Shipyards  would  be  a  fair  and  equitable  distribu¬ 
tion  among  the  employees  of  the  Shipyards  rendering  con¬ 
tinuous,  faithful  and  efficient  performance  of  duty,  of  the 
sum  of  $310,4()0.(>S,  representing  one-third  of  the  savings 
effected  under  contracts  91  S.  0.  and  91  S.  C.  Supplemental. 

85.  The  aforesaid  plan  of  distribution,  nor  any  other 
plan  of  distribution,  appear  never  to  have  been  jicted  upon 
by  the  Shipping  Board  or  the  Fleet  Corporation. 
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86.  Jn  this  connect  ion,  attention  is  further  invited  to 
the  testimony  of  Kdwin  C.  Bennett,  former  Vice-President 
and  (Jeneral  Manager  of  the  Shipyards  during  the  period  of 
construction  (Record  Page  20-21),  and  testimony  of  Thos. 
C.  Desmond,  former  President  of  the  Shipyards  during  the 
period  of  construction,  from  which  it  is  clearly  seen  that  no 
definite  action  \yas  ever  taken  by  the  Shipping  Board  or 
Fleet  Corporation  with  the  view  of  carrying  out  any  pro¬ 
posed  distribution  of  the  fund  of  $.310,460.(58,  represent¬ 
ing  one-third  of  the  savings  effected  under  contracts  91 
S.  C.  and  1 91  S.  (\  Supplemental,  and  to  which  the 
143  Auditor  linds  that  these  plaintiffs  and  those  similarly 
situated  are  entitled.  As  hereinbefore  set  forth, 
your  Auditor  is  not,  at  this  time,  attempting  to  pass  upon 
any  plan  of  distribution  to  the  employees  who  rendered 
continued,  faithful  and  efficient  performance  of  duty  at 
the  aforesaid  Shipyards  in  the  absence  of  judicial  deter¬ 
mination  respecting  what  savings,  if  any,  were  effected  in 
the  constructions  of  the  vessels  mentioned  to  which  these 
plaintiffs  and  those  similarly  situated  may  be  entitled. 
However,  from  a  personal  examination  of  the  records,  pay¬ 
rolls  and  books  of  original  entry  at  said  Shipyards,  it  will 
not  be  a  difficult  task  to  determine  upon  a  plan  or  method 
of  a  reasonable  and  equitable  distribution  to  such  employees. 

ST.  With  the  view  of  having  light  shed  upon  the  outstand¬ 
ing  questions  herein  presented,  the  Auditor  heard  argu¬ 
ments  by  counsellors  for  the  respective  parties,  and,  in  view 
of  the  importance  of  the  issues  raised,  the  counsellors  were 
notified  by  the  Auditor  that  he  would  receive  and  consider 
briefs,  in  which  they  might  argue  from  their  respective 
points  of  view,  what  the  law  is  on  the  points  presented  for 
investigation  and  report  by  the  Auditor.  Briefs  were  pre¬ 
sented;  thev  have  been  carefullv  considered  bv  the  Auditor, 
and  accompany  this  report. 

88.  The  contention  of  counsel  for  the  defendants,  pre¬ 
sented  at  the  hearings  before  the  Auditor  and  in  brief  sub¬ 
mitted  on  behalf  of  the  defendants,  to  the  effect  that  The 
Shipping  Board  Kmcrgency  Fleet  Corporation  is  not  prop¬ 
erly  suable  on  its  contracts,  being  a  Federal  Agency,  has 
been  given  careful  consideration  by  the  Auditor,  as  herein¬ 
before  referred  to. 
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89.  Inviting  attention  to  page  13  of  the  brief  (submitted 

on  behalf  of  the  defendants,  certain  rulings  are  cited  and 

counsel  for  the  defendants  proceed  to  sav  “to  conform  to 

1  •  |# 

this  ruling  of  the  Supreme  Court,  the  Auditor  must 

144  regal’d  the  instant  cause  exactly  as  he  would  regard 
a  cause  brought  against  the  Secretary  of  the  Navv 

upon  any  contract  entered  into  by  the  Secretary  of  the 
Xavy  pursuant  to  the  authority  of  the  aforesaid  Emer¬ 
gency  Shipping  Act/’ 

90.  The  results  of  exhaustive  research  and  studv  bv  vour 

•  •  • 

Auditor,  of  the  matters  and  things  set  forth  in  the  instruc¬ 
tions  of  this  Court  embodied  in  the  order  of  reference  of 
June  10,  1925.  an*  not  in  consonance  with  the  construction 
placed  upon  the  decision  mentioned  by  counsel  for  the  de¬ 
fendants. 

91.  As  held  by  the  Comptroller  of  the  Treasury  under 
date  of  December  12.  1919, 

“Stock  in  this  corporation  is  subject  to  private  ownership. 
The  interest  of  the  Cnited  States  in  the  corporation  is  that 
of  majority  stockholder  Ihrough  the  holdings  of  the  Ship¬ 
ping  Hoard,  and  is  of  Ihe  same  character  as  that  of  other 
stockholders,  actual  or  potential.  Hank  of  United  States  v. 
Planters  Bank  of  Georgia,  9  Sheet,  904;  Railroad  Company 
v.  Commissioners,  103  U.  K.,  1  ;  State  v.  Bank  of  Louisiana, 
6  La.,  745.  Working  capital  and  mull riderf  profits  of  the 
corporation  are  funds  of  tin*  corporation,  not  of  tin*  stock¬ 
holders,  and  this  is  true  even  if  tin*  Government  owns  all 
of  the  capital  stock.  Funds  of  Ihe  corporation,  therefore, 
are  not  moneys  of  the  United  States  subject  1o  cjencral 
laws  and  regulations  governing  public  moneys.  The  cor¬ 
porate  funds  are  similar  in  this  respect  to  those  of  the 
Panama  Pail  road  C mu  pan//  whose  stock  is  owned  by  the 
United  States,  but  whose  funds  are  entirely  under  control 
of  the  corporation,  and  are  not  subject  to  regulation  by,  or 
accounting  for  to  the  Government”.  (Underscoring  sup¬ 
plied.) 

The  aforesaid  decision  is  a  public  document  and  may 

145  be  found  in  91  M.  S.  1053,  Decisions  of  the  Comptrol¬ 
ler  of  the  United  States  Treasury. 

92.  The  substance  of  the  decision  by  the  Supreme  Court 
of  the  United  States  in  re  Sloan  Shipyards,  et  al.,  vs.  United 
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States  Shipping  Board  Emergency  Fleet  Corporation  and 
Astoria  Marine  Works  vs.  United  States  Shipping  Board 
Emergency  Fleet  Corporation,  238  I  .  S.  .)49  appears  to  lx* 
that  Tlie  Emergency  Fleet  ( Vrporation,  as  originally  cre¬ 
ated,  ha<l  tin*  powers  ot*  corporations  under  the  laws  of  the 
District  of  Columbia,  where  it  was  incorporated,  and  was 
liable  to  bo  sued,  there  and  elsewhere,  upon  its  contracts 
and  for  its  torts,  notwithstanding  the  fact  that  it  was  a 
federal  agency  and  that  its  stock  was  taken  entirely  by  the 
United  States. 

03.  The  attention  of  the  Court  is  further  invited  to  the 
foregoing  citations,  as  well  as  to  the  cases  of 
The  Lake  Monroe,  250  I  .  S.  246. 

United  States  v.  Strang,  254  U.  S.  401. 

Kriehman  vs.  United  States,  256  U.  S.  363. 

Haines  vs.  Lone  Star  S.  Co.,  268  Pa.  02. 

Eichberg,  vs.  U.  S.  Shipping  Board  Emergency  Fleet 
Corporation,  51  I).  C.  Apps.  44. 

04.  In  view  of  the  principles  laid  down  in  the  cases  cited, 
the  Auditor  experiences  no  hesitancy  in  finding  that  in 
the  instant  cause*  the  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  is  suable  as  a  defendant  on  its 
contracts  and  ijs  properly  before  this  Court  in  the  present 
suit. 

05.  Before*  llu*  subjects-mat ter  are  entirely  passed  by  the 

Auditor,  it  seems  worthwhile  to  sav  that  Thomas  C.  Des- 

mond,  Es(|.,  who  was  President  of  the  Newburgh  Shipyards, 

ln<\,  during  the  period  from  the  time  of  ineorpora- 

146  tion  in  May.  1017,  until  October  1,  1020  (Record  page 

22)  appeared  before  the  Auditor  at  several  sessions, 

and  the  attention  of  the  Court  is  particularly  invited  to  the 

entire  testimony  of  Mr.  Desmond,  his  testimony  being  read- 

ilv  referred  to  bv  the  index  attached  to  the  aforesaid  record. 
»  • 

It  will  lx*  remembered  that  Mr.  Desmond  is  not  a  claimant 
for  any  amount  ..whatsoever  of  the  savings  effected  through 
the  construction  of  the  vessels  heretofore  mentioned,  and 
his  entire  testimony  appeared  to  be  actuated  by  his  sense 
of  justice  and  spirit  of  loyalty  to  the  employees  who  ren¬ 
dered  continuous,  faithful  and  efficient  performance  of  their 
duties  with  respect  to  the  construction  of  said  vessels  at  the 
Shipyards.  From  a  close  observation  of  the  demeanor  of 
Mr.  Desmond  while  on  the  witness  stand,  your  Auditor  was 
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impressed  with  his  unequivocal  testimony;  his  integrity  of 
high  purpose;  and  his  willingness  and  desire  to  mhke  a  full 
disclosure  of  any  and  all  matters  within  the  purview  of 
the  instructions  of  the  Court  to  the  Auditor. 

96.  Finally,  the  expenses  incident  to  reporting  and  tran¬ 
scribing  the  voluminous  record  of  testimony  adduced  before 
the  Auditor,  amounting  to  $162.80  have  been  paid  in  one- 
half  equal  shares  each  by  the  plaintiffs  and  the  defendants 
herein. 

97.  It  will  be  remembered  that  the  reference  in  this 
cause  was  filed  on  June  16,  1925,  and  the  fee  of  the  Auditor, 
including  the  time  devoted  to  the  hearings,  the  services  of 
his  several  assistants,  amounts  to  $2,500.00.  It  is  recom¬ 
mended  that  such  fee  be  approved  by  the  Court,  the  ulti¬ 
mate  assessment  thereof  as  well  as  the  cost  of  reporting  and 
transcribing  testimony  to  abide  the  determination  by  the 
Court,  as  set  out  in  the  aforesaid  order  of  reference. 

R espect f u  1 1  y  sul  >m  i  1 1  ed, 

II.  L.  DAVIS, 

Auditor  Supreme  Court  I).  C. 

May  3,  1926. 

147  Defendant  \s  Exceptions  to  Report  of  the  Auditor. 

Filed  May  13,  1926. 


Comes  now  the  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation,  a  defendant  in  the  above-entitled 
cause  of  action,  and  respectfully  makes  tin*  following  ex¬ 
ceptions  to  the  report  of  the  Auditor  of  this  Court  filed 
herein  on  May  3,  1926. 

1.  The  defendant,  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  excepts  to  Paragraph  3  of  the 
Report  of  the  Auditor  wherein  lie  states  that  “the  officers 
and  directors  of  the  said  Fleet  Corporation”  were  defend¬ 
ants.  Defendant  declares  that  such  statement  is  not  true 
in  fact,  as  appears  upon  the  face  of  the  bill  of  complaint, 
and  from  the  undisputed  testimony  of  John  A.  Russell,  wit¬ 
ness  on  behalf  of  defendant,  reported  at  page  151  of  the 
stenographic  record  of  the  testimony  adduced  before  the 

9-  468 i a 
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Auditor.  Commissioners  of  the  United  States  Shipping 
Board  are  not  officers  and  directors  of  the  I  nited  States 
Shipping  Board  Emergency  Fleet  Corporation. 

2.  The  defendant.  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  excepts  to  Paragraph  26  of  said 
Report  of  the  Auditor  wherein  he  states  that  this  cause 
was  referred  to  the  Auditor  by  consent  of  counsel.  De¬ 
fendant  declares  that  such  statement  is  not  true  in  fact,  as 
appears  upon  the  face  of  the  order  of  reference.  Xo  ob¬ 
jection  to  the  reference  was  made  by  counsel  for  defendant, 
but  this  reference*  was  not  by  express  agreement. 

3.  The  Defendant,  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  excepts  to  Paragraph  36  of  said 
Report  of  the  Auditor  wherein  he  states  (line  19,  p.  22) 
that  it  is  contended  by  defendant  that  it  is  not  suable  in  its 
own  right.  Defendant  declares  that  no  such  contention 
was  made,  but  was  expressly  disclaimed.  (Brief  on  behalf 

of  defendant  on  hearing  before  the  Auditor,  line  7, 
148  p.  15.) 

4.  The  defendant.  United  States  Shipping  Board 
Emergency  Fleet  Corporation  excepts  to  Paragraph  38  of 
said  Report  of  the*  Auditor  on  the  ground  that  the  case 
therein  cited  is  irrelevant  to  this  cause*  of  action  for  the 
reason  that  said  case*  was  a  criminal  action  brought  under 
section  41  of  the  United  States  Criminal  Code,  and  the 
Supreme  Courti  held  that  an  agent  of  the  agent  corporation 
was  not,  in  the  particular  circumstances,  an  agent  of  the 
United  States  within  the  intendment  of  the  statute. 

5.  The  defendant.  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  excepts  to  Paragraph  40  of  said 
Report  of  the  j:\uditor  wherein  he  ascribes  to  counsel  for 
defendant  “the  erroneous  view  that  the  Supreme  Court  of 
the  United  States  intended  bv  its  decision  in  the  Frevgang 
case  to  reverse  its  decision  in  the  Astoria  Marine  Iron 
Works  case  *  4  V*  Counsel  for  the  defendant  do  not 
and  never  have  entertained  the  view  that  the  aforesaid 
decisions  are  in  conflict  or  in  any  way  inconsistent. 

6.  The  defendant.  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  excepts  to  Paragraph  41  of  said 
Report  of  the  Auditor  wherein  he  finds  that  it  is  liable  on 
Contracts  91  S.iC.  and  91  S.  C.  Supplemental  for  the  reason 
that  the  evidence  shows  that  said  contracts  inured  to  the 


TT.  S.  SHIPPING  HOARD,  ETC.,  ET  AL. 


131 


sole  benefit  of  the  United  States  of  America  and  were  en¬ 
tered  into  bv  a  dulv  authorized  assent  of  the  United  States 
of  America,  and  therefore  the  said  finding  is  contrary  to 
law  in  so  far  as  it  finds  a  public  agent  personally  liable  on 
a  contract  entered  into  entirely  on  behalf  of  the  govern¬ 
ment. 

7.  The  defendant,  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  excepts  to  Paragraph  4*2  of  said 

Report  of  the  Auditor  wherein  he  finds  that  work 
149  under  said  Contracts  91  S.  C.  and  91  S.  C.  Supple¬ 
mental  commenced  prior  to  the  execution  of  said  con¬ 
tracts,  on  the  ground  that  what  happened  prior  to  the  exe¬ 
cution  of  said  contracts  is  immaterial,  irrelevant,  and  in¬ 
competent;  and  on  the  further  ground  that  such  finding  is 
not  supported  by  the  testimony;  and  on  the  further  ground 
that  the  finding  is  based  on  evidence  improperly  admitted 
by  the  Auditor  over  objection  by  counsel  for  defendant,  and 
to  which  exception  was  taken  and  allowed  by  the  Auditor. 

8.  The  defendant,  United  States  Shipping  Boalrd  Emer¬ 

gency  Fleet  Corporation  excepts  to  Paragraph  of  said 
Report  of  the  Auditor  wherein  he  finds  that  the  provisions 
of  Contracts  91  S.  C.  and  91  S.  C.  Supplemental  “were 
brought  to  the  attention  of  the  employees,  and  this  with  the 
knowledge  and  approval  of  officers  of  the  Fleet  Corpora¬ 
tion,”  on  the  ground  that  it  is  contrary  to  the  evidence,  and 
not  supported  by  the  testimony;  and  on  the  further  ground 
that  the  finding  is  based  on  evidence  improperly  admitted 
by  the  Auditor  over  objection  by  counsel  for  defendant, 
and  to  which  exception  was  taken  and  allowed  by  the  Au¬ 
ditor.  | 

9.  The  defendant.  United  States  Shipping  Boijrd  Plmer- 
gency  Fleet  Corporation  excepts  to  Paragraph  48  of  said 
Report  of  the  Auditor  wherein  he  states  that  “a  personal 
examination  of  other  books  and  records  of  orig  mil  entry 
*  *  *  convinces  him  that  the  named  plaintiffs  in  said  bill, 
in  addition  to  hundreds  of  other  employees,  rendered  faith¬ 
ful,  continuous,  and  efficient  services  in  the  construction  of 
the  ten  vessels  referred  to."  Defendant  declares  that  the 
books  and  records  of  the  Newburgh  Shipyards,  Inc.,  do 
not  show  whether  or  not  plaintiffs,  or  any  of  tjiem,  were 
engaged  on  the  construction  of  said  ten  vessels;  and  do 
not  show  whether  or  not  services  rendered  were  faithful 
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and  efficient.  Defendant  declares  ttf/d  the  testimony  ad¬ 
duced  before  the  Auditor  shows  that  some,  at  least, 

150  of  the  employees,  did  not  render  “faithful,  continu¬ 
ous,  and  efficient  services,  in  the  construction  of  the 

ten  vessels  referred  to."  (Record,  page  115.) 

10.  The  defendant.  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  excepts  to  Paragraph  49  of  said 
Report  of  the  Auditor  wherein  he  finds  “that  the  plaintiffs 
have  made  out  a  good  case,"  on  the  grounds  that  such  find¬ 
ing  is  contrarv  to  the  evidence  and  the  law,  in  that: 

(a)  It  does  not  appear  that  plaintiffs  did  anything  more 
than  perform  their  duty  to  their  employer,  the  Newburgh 
Shipyards,  Inc. 

(b)  It  does  not  appear  that  there  was  any  assumption 
of  personal  liability  under  Contracts  91  S.  C.  and  91  S.  C. 
Supplemental  by  the  defendant  United  States  Shipping 
Board  Emergency  Fleet  Corporation. 

(c)  It  does  not  appear  that  the  defendant  United  States 
Shipping  Board  Emergency  Fleet  Corporation  has  now  or 
ever  has  had  possession  of  a  fund  committed  to  payment 
of  plaintiffs  alleged  claims. 

(d)  It  does  not  appear  that  any  legal  relationship  what¬ 
ever  now  exists  or  ever  has  existed  between  plaintiffs  and 
this  defendant. 

(r)  It  does  not  appear  that  any  saving  as  defined  by 
Contracts  91  S.  C.  and  91  S.  C.  Supplemental  ever  existed; 
further,  it  does  not  appear  that  this  defendant  ever  ad¬ 
mitted  the  existence  of  any  saving. 

(/)  This  defendant,  as  a  duly  authorized  agent  of  the 
United  States,  is  not  personally  liable  on  a  contract  made 
solelv  on  behalf  of  the  United  States  of  America. 

(fj)  Plaintiffs  having  failed  to  prove  the  existence 

151  of  a  fund  set  aside  for  their  benefit,  cannot  maintain 
this  suit  upon  Contracts  91  S.  C.  and  91  S.  C.  Supple¬ 
mental  since  said  contracts  are  under  seal,  and  plaintiffs, 
or  any  of  them,  are  not  parties  thereto.  Plaintiffs  cannot 
maintain  this  suit  upon  implied  assumpsit  against  this  de¬ 
fendant  since  more  than  three  years  have  elapsed  since  the 
alleged  cause  or  causes  of  action  arose. 

Defendant  further  objects  to  said  finding  on  the  ground 
that  it  is  based  on  evidence  improperly  admitted  by  the 
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Auditor  over  objection  by  counsel  for  defendant,  and  to 
which  exception  was  taken  and  allowed  by  the  Auditor. 

11.  The  defendant,  United  States  Shipping  Boa^d  Emer¬ 
gency  Fleet  Corporation  excepts  to  Paragraph  51  of  said 
Report  of  the  Auditor  wherein  he  finds  that  this  is  a  proper 
class  suit,  on  the  ground  that  such  finding  is  contrary  to 
the  evidence.  Defendant  declares  that  there  is  a  variance 
between  the  allegations  of  the  bill  of  complaint  herein  and 
the  testimony  adduced  before  the  Auditor,  and  the  Order 
of  this  Court  overruling  the  motion  to  dismiss  the  bill  of 
complaint  cannot  be  given  the  effect  attributed  to  it  by  the 
Auditor. 

12.  The  defendant,  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  excepts  to  Paragraph  54  of  said 
Report  of  the  Auditor  wherein  he  distinguished  between  a 
labor  basis  increased  in  the  ratio  that  the  rates  of  wages 
actually  paid  bear  to  the  schedule  rates  of  wages,  and  a 
labor  basis  increased  in  the  ratio  that  the  amoun:  actually 
paid  for  labor  bears  to  the  original  estimate  of  labor  basis 
cost.  It  is  mathematically  demonstrable  that  there  is  no 
difference  in  the  result  of  either  method. 

13.  The  defendant,  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  excepts  to  Paragraph  55  of  said 
Report  of  the  Auditor  wherein  he  finds  that  consideration 

should  be  given  to  the  item  of  indirect  labor  in  arriv- 
152  ing  at  the  estimated  basis  cost,  on  the  ground  that 
it  is  contrary  to  the  express  provisions  of  Contract 
91  8.  C. 

14.  The  defendant,  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  excepts  to  Paragraph  56  of  said 
Report  of  the  Auditor  on  the  ground  that  it  is  immaterial 
and  irrelevant,  and  on  the  further  ground  that  the  audit 
therein  referred  to  was  improperly  admitted  in  evidence 
by  the  Auditor  over  objection  by  counsel  for  defendant,  and 
to  which  exception  was  taken  and  allowed  by  the  Auditor. 

15.  The  defendant,  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  excepts  to  Paragraph  57  of  said 
Report  of  the  Auditor  on  the  following  grounds: 

(a)  There  is  no  evidence  to  show  that  any  official  of  this 
defendant  ever  considered  that  the  revised  estimated  basis 
cost  was  properly  determined  by  audit. 
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(/>)  The  inclusion  of  a  schedule  of  a  revised  estimated 
basis  cost  in  an  audit  of  t he  actual  cost  of  the  aforesaid  ten 
vessels  can  have  no  conclusive  etTect.  The  contract  de¬ 
fines  how  the  revised  estimated  basis  cost  shall  be  computed, 
and  no  author'd v  to  varv  the  terms  of  the  contract  exists. 


16.  The  defendant.  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  excepts  to  Paragraph  58  of  said 
Report  of  the  .\uditor  wherein  he  finds  that  more  than  one 
audit  was  made,  on  tin*  ground  that  its  finding  is  unsup¬ 
ported  by  the  evidence  and  is  contrary  to  fact. 

17.  The  defendant.  United  States  Shipping  Board  Emer¬ 
gency  Fleet  (Orporation  excepts  to  Paragraph  59  of  said 
Report  of  the  Auditor  on  the  ground  that  the  letter  and  the 

audit  repprt  therein  referred  to  were  improperly  ad- 
153  mitted  in  evidence  by  the  Auditor  over  objection  by 
counsel  for  defendant,  and  to  which  exception  was 
taken  and  allowed  by  the  Auditor. 


IS.  The  defendant.  United  States  Shipping  Board  Emer¬ 
gency  Fleet  corporation  excepts  to  Paragraph  60  of  said 
Report  of  the  (Auditor  wherein  he  finds  that  the  audit 
report.  Plaintiff's  Exhibit  B,  was  “approved  and  adopted 
by  tin*  Fleet  Corporation,’’  on  the  ground  that  such  find¬ 
ing  is  unsupported  by  the  evidence  and  is  contrary  to  fact; 
and  on  the  further  ground  that  said  audit  report  was  im¬ 
properly  admitted  in  evidence  by  the  Auditor  over  objection 
by  counsel  for  defendant,  and  to  which  exception  was  taken 
and  allowed  bv  the  Auditor. 


19.  The  defendant.  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  excepts  to  Paragraph  61  of  said 
Report  of  the  Auditor  wherein  he  finds  that  Schedule  E 
attached  to  Plaintiff's  Exhibit  B  shows  the  fee  earned  bv 
Newburgh  Shipyards,  Inc.,  under  Contracts  91  S.  C.  and  91 
S.  C.  Supplemental,  on  the  ground  that  said  schedule  is 


not  computed  in, accordance  with  the  express  provisions  of 
the  said  contracts:  and  on  the  further  ground  hereinabove 


stated  in  Exception  No.  18. 

20.  The  defendant.  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  excepts  to  Paragraph  62  of  said 
Report  of  the  Auditor  on  the  ground  hereinabove  stated 
in  Exception  No.  18. 
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21.  The  defendant,  United  States  Shipping  Board  Emer¬ 

gency  Fleet  Corporation  excepts  to  Paragraph  63  of  said 
Report  of  the  Auditor  wherein  lie  finds  that  the  disposition 
of  certain  claims  therein  referred  to,  “was  the  onlv  matter 
left  open  by  the  Fleet  Corporation.  *  '  *  These  claims 

were  subsequently  considered  and  disposed  of  *  *  *” 

on  the  ground  that  such  finding  is  contrary  to  the  evidence 
and  the  law.  Sole  authority  to  adjust,  settle,  and  liquidate 

such  claims  was  conferred  by  Congress  upon  the 
154  United  States  Shipping  Board  by  Section  2,  sub¬ 
section  4  (c)  of  the  Merchant  Marine  Act,  approved 
June  5,  1920,  c.  250,  41  U.  S.  Stat.  L.  988.  The  objection 
stated  above  in  Exception  15  (h)  is  also  here  renewed,  viz. 
the  inclusion  of  a  schedule  of  a  revised  estimated  basis  cost 
in  the  aforesaid  audit  report  can  have  no  conclusive  effect. 
No  authoritv  exists  for  varving  the  terms  of  the  contracts. 
The  defendant  further  excepts  to  said  Paragraph  (54  on  the 
ground  hereinabove  stated  in  Exception  No.  18. 

22.  The  defendant,  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  excepts  to  Paragraph  56  of  said 
Report  of  the  Auditor  wherein  he  finds  that  statements  in¬ 
troduced  as  Defendant's  Exhibits  (i  and  II  are  compiled  in 
accordance  with  the  provisions  of  the  contracts,  on  the 
ground  that  such  finding  is  contrary  to  the  evidence  and 
as  appears  on  the  face  of  the  statements.  It  appears  on  the 
face  of  Exhibit  (J  that  in  computing  the  amount  to  be  added 
to  the  estimated  basis  cost  for  labor,  an  amount  in  excess 
of  the  actual  direct  labor  cost  was  used  as  the  “cost  of 
direct  labor  actually  paid”  and  this  figure  was  used  to 
work  backward  from  and  secure  an  alleged  “cost  of  con¬ 
tract  direct  labor  at  contract  rates”  which  is  whollv  un- 
justified  by  the  terms  of  the  contract  or  by  the  facts.  The 
difference  between  these  two  amounts  was  not  an  increase 
“in  the  ratio  that  the  rates  of  wages  actually  paid  bear  to 
the  original  schedule  rates  of  wages”  as  required  by  Article 
XIX  of  Contract  91  S.  C. 

23.  The  defendant,  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  excepts  to  Paragraph  of  said 
Report  of  the  Auditor  wherein  he  finds  that  the  items 
therein  referred  to  should  be  included  in  the  revised  esti¬ 
mated  basis  cost,  pn  the  ground  that  such  inclusion  is  con- 
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trary  to  the  express  provisions  of  Contract  91  S.  C.,  and 
on  the  ground  hereinabove  stated  in  Exception  No. 

155  18.  Defendant  further  objects  to  the  finding  that 
such  inclusion  was  made  by  t lie  Fleet  Corporation 

on  the  ground  that  t lie  action  of  such  of  its  employees  who 
may,  from  the  testimony,  have  appeared  to  concur  in  such 
conclusion,  is  not  binding  on  this  defendant,  and  does  not 
constitute  action  by  this  defendant. 

24.  The  defendant.  Tinted  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  excepts  to  Paragraph  68  of  said 
Report  of  the  Aluditor  wherein  he  finds  that  the  Fleet  Cor¬ 
poration  made  a  settlement  with  the  Xewburg  Shipyards, 
Inc.,  on  the  ground  that  such  finding  is  contrary  to  the  evi¬ 
dence,  as  appears  on  the  face  of  the  settlement  agreement. 
Plaintiff's  Exhibit  IS,  and  from  the  resolution  of  the  United 
States  Shipping  Board  authorizing  said  settlement,  Plain¬ 
tiff’s  Exhibit  16.  Defendant  further  excepts  to  said  find¬ 
ing  on  the  ground  that  it  is  based  on  evidence  improperly 
admitted  by  the  Auditor  over  objection  by  counsel  for  de¬ 
fendant,  and  to  which  exception  was  taken  and  allowed  by 
the  Auditor. 

25.  The  defendant.  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  excepts  to  Paragraph  69  of  said 
Report  of  the  Auditor  on  the  ground  that  it  is  contrary  to 
the  evidence.  Plaintiff's  Exhibit  20  therein  referred  to 
shows  on  its  face  that  it  is  a  report  addressed  to  the  United 
States  Shipping  Board  and  it  nowhere  states  an  amount 
owed  to  the  Newburgh  Shipyards,  Inc.  by  this  defendant. 
There  is  no  evidence  that  this  report  was  ‘‘accepted  and 
approved  by  all  officers  of  the  Fleet  Corporation 

who -had  anything  to  do  with  the  settlement  between  the 
Fleet  Corporation  and  the  Shipyards."  Defendant  further 
excepts  to  said  finding  on  the  ground  that  it  Is  based  on  evi¬ 
dence  improperly  admitted  by  the  Auditor  over  objection 
by  counsel  for  defendant,  and  to  which  exception  was  taken 
and  allowed  by  the  Auditor. 

156  26.  The  defendant.  United  States  Shipping  Board 
Emergency  Fleet  Corporation  excepts  to  Paragraph 

70  of  said  Report  of  the  Auditor  wherein  he  states  that 
Tilden  Adamson,  witness  for  the  defendant  contended  that 
the  revised  estimated  basis  cost  should  not  be  increased 
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in  the  ratio  that  the  rate  of  wages  actually  p^iid  bore  to 
the  schedule  rate  of  wages  set  forth  in  the  contract,  on  the 
ground  that  such  statement  is  contrary  to  the  testimony 
offered  by  Mr.  Adamson.  Defendant  further  I  excepts  to 
said  paragraph  on  the  ground  that  it  is  based  J>n  evidence 
improperly  admitted  by  the  Auditor  over  objection  by 
counsel  for  defendant,  and  to  which  exception  was  taken 
and  allowed  bv  the  Auditor. 

27.  The  defendant,  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  excepts  to  Paragraph  71  of  said 
Report  of  the  Auditor  wherein  lie  finds  that  Mr.  Adamson, 
in  a  memorandum  introduced  as  Plaintiff's  Exhibit  No. 
1 — Russell,  made  an  “argument  in  favor  of  the  payment  of 
the  sum  of  $200,000/’  on  the  ground  that  such  finding  is 
contrary  to  the  evidence.  Defendant  contends  that  a  dis¬ 
cussion  of  the  proper  amount  of  a  depreciation  allowance 
and  the  effect  thereof  upon  the  amount  of  savings  allowance 
recommended  by  Mr.  Joseph  Fairbanks,  does  not  constitute 
an  argument  for  the  existence  of  savings  nor  an  admission 
that  there  were  in  fact  savings.  Defendant  further  excepts 
to  said  finding  on  the  ground  that  it  is  based  o^i  evidence 
improperly  admitted  by  the  Auditor  over  objection  by  coun¬ 
sel  for  defendant,  and  to  which  exception  was  taken  and 
allowed  bv  the  Auditor. 

28.  The  defendant.  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  excepts  to  Paragraph  72  of  said 
Report  of  the  Auditor  on  the  ground  that  t lie  exhibit 
therein  referred  to  was  improperly  admitted  in  evidence  by 
the  Auditor  over  objection  by  counsel  for  defendant,  and 
to  which  exception  was  taken  and  allowed  by  the  Au¬ 
ditor. 

157  29.  The  defendant,  United  States  Shipping  Board 

Emergency  Fleet  Corporation  excepts  to  Paragraph 
73  of  said  Report  of  the  Auditor  on  the  ground  that  it  is 
not  supported  by  t lie  evidence. 

30.  The  defendant,  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  excepts  to  Paragraph  T-l  of  said 
Report  of  the  Auditor  wherein  he  finds  that  the  report 
signed  by  J.  B.  Milliken,  Assistant  Counsel,  and  approved 
by  Joseph  Fairbanks,  Director  of  Claims,  Plaintiff’s  Ex¬ 
hibit  20,  was  transmitted  to  the  United  States  Shipping 
Board  on  the  ground  that  such  finding  is  not  supported  by 
the  evidence.  The  defendant  further  excepts  to  said  Para- 
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graph  74  wherein  t lie  Auditor  states  that  said  report 

(Plaintiff's  Exhibit  20)  was  referred  to  in  a  memorandum 

hv  Uhauncev  (i.  Parker  introduced  as  Plaintiff’s  Exhibit 
•  • 

19,  on  the  ground  that  said  memorandum  shows  on  its  face 
that  it  does  not  irefer  specifically  to  the  aforesaid  report 
introduced  as  Plaintiff's  Exhibit  20.  The  defendant  fur¬ 
ther  excepts  to  the  findings  in  said  Paragraph  74  on  the 
ground  that  said  findings  are  based  on  evidence  improperly 
admitted  by  the  Auditor  over  objection  by  counsel  for  de¬ 
fendant,  and  to  which  exception  was  taken  and  allowed  by 
the  Auditor. 

31.  The  defendant.  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Uorporation  excepts  to  Paragraph  75  of  said 
Report  of  the  Auditor  on  the  ground  that  it  is  immaterial 
and  irrelevant,  and  on  the  further  ground  that  it  is  based 
on  evidence  improperly  admitted  by  the  Auditor  over  objec¬ 
tion  by  counsel  for  defendant,  and  to  which  exception  was 
taken  and  allowed  by  the  Auditor. 

32.  The  defendant.  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Uorporation  excepts  to  Paragraph  76  of  said 

Report  of  the  Auditor  wherein  he  finds  that  a  settle- 
158  ment  agreement  was  entered  into  between  this  de¬ 
fendant  and  the  Xewburgh  Shipyards,  Inc.,  on  the 
ground  that  such  finding  is  contrary  to  the  evidence  and 
the  fact,  as  appears  on  the  face  of  said  settlement  agree¬ 
ment,  Plaintiff's  j  Exhibit  18,  and  as  further  appears  upon 
the  face  of  Plaintiff's  Exhibits  16  and  17,  and  from  the  tes¬ 
timony  of  .James  Talbert,  plaintiff's  witness,  as  reported  at 
page  S6  of  the  record  of  testimony,  and  from  the  testimony 
of  Raymond  M.  Hicks,  defendant's  witness.  Defendant 
further  excepts  to  tin*  statement  that  “it  is  admitted  in  the 
record  by  the  defendants  that  the  said  sum  of  $200,000  was 
actually  paid  by  the  Fleet  Uorporation  to  the  Shipyards.'’ 
Defendant  declares  that  said  statement  is  not  true.  De¬ 
fendant,  reserving  materiality,  does  admit  that  the  Xew¬ 
burgh  Shipyards,  Inc.  was  paid  $200,000  by  the  Treasurer 
of  the  United  States  of  America  from  funds  in  the  Treas¬ 
ury  appropriated  for  the  payment  of  certain  claims  ap¬ 
proved  by  the  I  nited  States  Shipping  Board  by  the  Act 
of  June  12,  1922,  42  Stat.  L.  625,  647.  Defendant  further 
excepts  to  said  finding  on  the  ground  that  Plaintiff’s  Ex¬ 
hibit  Xo.  18  was  improperly  admitted  in  evidence  bv  the  Au- 
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ditor  over  objection  by  counsel  for  defendant,  an^l  to  which 
exception  was  taken  and  allowed  by  the  Auditor.! 

33.  The  defendant,  United  States  Shipping’  Board  Emer¬ 
gency  Fleet  Corporation  excepts  to  Paragraph  77  of  said 
Report  of  the  Auditor  wherein  he  finds  that  “letters  and 
documents  bearing  upon  the  settlement  of  the  Shipyards 
claim’’  should  be  admitted  as  evidence  against  this  defend¬ 
ant.  Defendant  declares  that  evidence  of  action  taken  bv 

w 

the  United  States  Shipping  Board  is  immaterial,  irrelevant, 
and  incompetent  in  a  suit  against  this  defendant.  Defend¬ 
ant  declares  that  there  is  no  evidence  that  this  jdefendant 
ever  accepted  or  approved  the  audit  report,  Plaintiff’s  Ex¬ 
hibit  B:  the  Adamson  report,  Plaintiff’s  Exhibit  No. 
159  1 — Russell:  the  Milliken  report,  Plaintiff’s  Exhibit 

20;  or  that  the  defendant  ever  approved  or  concurred 
in  the  settlement  with  the  Newburgh  Shipyards,  Inc.,  made 
by  the  United  States  Shipping  Board,  Plaintiff’s  Exhibits 
16,  17,  18,  and  19,  and  that  these  exhibits  are  incompetent, 
immaterial,  and  irrelevant  as  evidence  against  this  defend¬ 
ant,  and  were  improperly  admitted  by  the  Auditor  over 
objection  by  counsel  for  defendant,  and  to  which  exception 
was  taken  and  allowed  by  the  Auditor.  Defendant  further 
excepts  to  the  finding  that  plaintiffs  are  entitled  to  a  distri¬ 
bution  of  the  savings,  if  any  saving  is  proved,  for  the  rea¬ 
sons  more  particularly  set  forth  above  in  Exception  10  (a), 
U/),  and  (/7). 

34.  The  defendant,  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  excepts  to  Paragraph  78  of  said 
Report  of  the  Auditor  wherein  he  finds  that  savings  were 
effected  in  the  construction  of  the  said  ten  vessels,  on  the 
ground  that  such  finding  is  contrary  to  the  evidence  and  is 
not  true  in  fact,  and  is  based  on  evidence  improperly  ad¬ 
mitted  by  the  Auditor  over  objection  by  counsel  for  defend¬ 
ant,  and  to  which  exception  was  taken  and  allowed  by  the 
Auditor. 

35.  The  defendant.  United  States  Shipping  Board  Emer¬ 

gency  Fleet  Corporation  excepts  to  Paragraph  79  of  said 
Report  of  the  Auditor  wherein  he  finds  that  “provision  was 
made  by  the  Fleet  Corporation  in  its  reserve  *  *  *  to 

cover  the  claim  of  the  employees  of  the  Newburgh  Ship¬ 
yards  *  *  *”  on  the  ground  that  such  finding  is  not  sup¬ 

ported  by  the  evidence,  and  is  contrary  to  the  testimony 
adduced  before  the  Auditor,  and  is  not  true  in  fact.  Defend- 
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ant  further  excepts  to  the  statement  that  the  Fleet  Corpora¬ 
tion  “adopted*’ Ihe  audit  report  (Plaintiff's  Exhibit  B)  on 
the  ground  that  such  statement  is  not  supported  by  the  evi¬ 
dence  and  is  contrary  to  fact.  Defendant  further  excepts 
to  the  finding  that  the  resolution  introduced  as  Defendant's 
Exhibit  E  “approved"  the  statement,  introduced  as 
If >0  Defendant's  Exhibit  F,  on  the  ground  that  such  find¬ 
ing  is  contrary  to  the  evidence  and  is  not  true  in  fact. 
The  undisputed  testimony  of  Samuel  Goodacre  (record, 
page  183)  shows  that  the  aforesaid  statement  (Defendant's 
Exhibit  F)  was  not  compiled  until  after  the  United  States 
Shipping  Board  had  [Kissed  the  resolution  introduced  as 
Defendant's  Exhibit  E.  Defendant  further  declares  that 
no  action  taken  by  the  United  States  Shipping  Board  is  ma¬ 
terial.  relevant,  or  competent  evidence  against  this  defend¬ 
ant,  and  that  the  aforesaid  statement  was  furnished  onlv  in 
compliance  with, the  express  request  of  the  Auditor.  (Rec¬ 
ord,  page  17b). 

Mf).  The  defendant.  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  excepts  to  Paragraph  80  of  said  Re¬ 
port  of  the  Auditor  on  the  ground  that  action  taken  by  the 
United  States  Shipping  Board  is  immaterial,  irrelevant,  and 
incompetent  as  evidence  in  an  action  to  enforce  personal 
liability  against  this  defendant,  and  that  Plaintiff's  Exhibit 
22  was  improperly  admitted  in  evidence  by  the  Auditor 
over  objection  by  counsel  for  defendant,  and  to  which  ex- 
eption  was  taken  and  allowed  by  the  Auditor.  While  deny¬ 
ing  tin*  materiality  of  said  Paragraph  SO,  defendant  re¬ 
quests  tin*  Court  to  take  judicial  notice  of  the  Merchant 
Murine  Act,  1!>2M,  c.  27)0,  41  U.  S.  Stat.  L.  08*8,  section  2,  sub¬ 
section  4  (r)  which  provides: 

“That  any  person  dissatisfied  with  any  decision  of  the 

board  shall  have  the  same  right  to  sue  the  United  States 

as  he  would  have  had  if  the  decision  had  been  made  bv  the 

* 

President  of  the  United  States  under  the  Acts  herebv  re- 
pealed." 

.‘>7.  The  defendant,  1  nited  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  excepts  to  Paragraph  81  of  said 
Report  of  the  Auditor  on  the  ground  that  the  Audi- 
161  tor  had  no  authority  in  law  to  draw  any  inference 
from  the  attendance  or  non-attendance  of  anv  indi- 


Tj\  s.  shipping  board,  etc.,  et  /l. 

vidual  as  a  witness;  and  on  the  further  ground  th; 
ference  drawn  is  contrary  to  fact.  Defendant  decl 
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it  the  in- 
ares  that 


the  settlement  agreement  entered  into  bv  the  United  States 


Shipping  Board  and  the  Newburgh  Shipyards,  In<| 


tiff’s  Exhibit  18)  as  appears  on  the  face  of  the  exhibit,  was 
a  lump  sum  settlement  of  several  contracts,  and  defendant 
further  declares  that  Mr.  George  Hutchinson,  President  of 
the  Newburgh  Shipyards,  Inc.,  did  not  know  what  compu¬ 
tations  influenced  the  United  States  Shipping 
agree  to  the  aforesaid  settlement.  Defendant  cal 
tent  ion  of  the  Court  to  the  testimony  of  Mr.  Thomds  C.  Des¬ 


mond,  President  of  the  Newburgh  Shipyards,  In 


.  (Plain- 


3oard  to 
s  the  at- 


.,  during 
l  vessels 


hat  thev 
% 

ha  id  con- 


the  entire  period  of  construction  of  the  aforesai 
(record,  page  36)  and  of  Mr.  Edwin  C.  Bennett,  V  ce  Presi¬ 
dent  and  General  Manager  of  Newburgh  Shipyards,  Inc., 
during  the  entire  period  of  construction  of  the  jiforesaid 
vessels  (record,  page  13)  both  of  whom  testified 
did  not  know  whether  or  not  savings  under  1  lie 
struction  contracts  had  been  effected.  Defendant  further 
excepts  to  said  finding  on  the  ground  that  the  letter  therein 
referred  to  is  not  in  evidence,  and  is  not  properly  to  lie  con¬ 
sidered  by  the  Auditor. 

.‘>8.  The  defendant,  United  States  Shipping  Board  Emer 
gency  Fleet  Corporation  excepts  to  Paragraph  82  of  said 
Report  of  the  Auditor  on  the  ground  that  Plaintiff's  Ex¬ 
hibit  22  therein  referred  to  is  immaterial,  irre!e\ 
incompetent  as  evidence  against  this  defendant, 
improperly  admitted  in  evidence  by  tin*  Auditor 
objection  of  counsel  for  defendant,  and  to  which 


was  taken  and  allowed  bv  t lie  Auditor.  "File  defendant  fur¬ 


ors  to  a 
I  Iutohin- 


tlier  excepts  to  said  Paragraph  82  wherein  it  r< 
letter  dated  April  G,  1023  from  Mr.  George 
162  son  to  Mr.  Joseph  Fairbanks,  on  the  ground  that 
such  letter  is  not  in  evidence  and  is  not  properly  to 
be  considered  by  the  Auditor  in  making  his  report  and  on 
the  further  ground  that  it  is  immaterial  and  irrelevant. 

39.  The  defendant,  United  States  Shipping  Boa 
gency  Fleet  Corporation  excepts  to  Paragraph  8 
Report  of  the  Auditor  on  the  ground  that  the  lett< 


quoted  is  not  in  evidence  and  is  not  properly  to  l  e  consid¬ 


ered  by  the  Auditor  in  making  his  report :  and  oi 


■ant,  and 
and  was 
over  the 
xeeption 


■d  Emer- 
1  of  said 
r  therein 


tlier  ground  that  said  letter  is  immaterial  and  irrelevant. 


the  fur- 
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40.  The  defendant,  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  excepts  to  Paragraph  84  of  said 
Report  of  the  Auditor  on  the  grounds  hereinabove  set  forth 
in  Exception  Xo.  39. 

41.  The  defendant,  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  excepts  to  Paragraph  85  of  said 
Report  of  the  Auditor  on  tin*  ground  that  said  finding  is 
immaterial  and  irrelevant  and  on  the  further  ground  that 
it  is  not  supported  by  the  evidence  adduced  at  the  hearings 


before  the  Auditor. 

42.  The  defendant,  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  excepts  to  Paragraph  80  of  said 
Report  of  the  Auditor  wherein  he  finds  that  these  plaintiffs 
and  those  similarly  situated  are  entitled  to  $310,400.68,  rep¬ 
resenting  one-third  of  the  savings  effected  under  Contracts 
91  S.  C.  and  91  S.  C.  Supplemental  on  the  grounds  herein¬ 
above  set  forth  in  Exception  Xo.  10,  and  on  the  further 
ground  that  the  finding  that  there  were  savings  effected 
under  the  aforesaid  contracts  is  contrary  to  the  evidence  and 
is  not  true  in  fact.  Defendant  further  excepts  to  said  find¬ 
ing  on  the  ground  that  it  is  based  on  evidence  improperly 
admitted  by  the  Auditor  over  objection  of  counsel  for  de¬ 
fendant,  and  to  which  exception  was  taken  and  allowed  by 
the  Auditor. 


163  43.  The  defendant,  I  nited  States  Shipping  Board 

Emergency  Fleet  Corporation  excepts  to  Paragraph 
88  of  said  Report  of  the  Auditor  on  the  ground  that  no 
such  contention  as  therein  referred  to  was  made  bv  counsel 
for  defendants.]  Counsel  for  defendants,  both  at  the  hear¬ 
ings  before  the  Auditor,  and  in  the  brief  filed  on  behalf  of 
this  defendant  (page  15,  line  7)  expressly  disclaimed  any 
such  contention. 


44.  The  defendant,  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  excepts  to  Paragraph  90  of  said 
Report  of  the  Auditor  on  the  ground  that  it  is  contrary  to 
the  law  and  the  facts. 

45.  The  defendant,  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  excepts  to  Paragraph  91  of  said 
Report  of  the  Auditor  on  the  ground  that  it  is  immaterial 
and  irrelevant,  to  the  issues  in  this  suit.  Defendant  de¬ 
clares  and  avers  that  it  clearly  appears  in  the  evidence, 
that  defendant  has  no  corporate  funds,  and  that  it  has  no 
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fund  committed  to  it  for  payment  of  plaintiff’s 


any;  and  that  the  only  moneys  available  for  payment  of 


claims,  if 


and  just 
Treasury 
mrsement 


plaintiff’s  claims,  if  they  are  found  to  be  legal 
claims,  are  moneys  of  the  United  States  in  t lie 
of  the  United  States,  which  are  available  for  disl 
only  upon  approval  of  the  United  States  Shipping  Board. 
(Act  of  June  12,  1922,  42  XL  S.  Stat.  L.  635,  647) 

PEYTON  GORDON, 

H., 

United  States  Attorney  for  the  District 

of  Columbia.  Attorney  for  Defendant . 
STEPHEN  BARKER, 

E.  L.  M.  ARC  "HEY, 

Of  Conn 

Dated  this  13th  of  Mav,  1926. 


ST 


/. 


i 

164  Motion  for  Overndiny  Exceptions  and  for  pproving 

of  Auditor's  He  port. 

Filed  Mav  18,  1926. 


Gomes  now  the  plaintiffs,  by  their  attorneys 
Obear  &  Douglas  and  Ashby  Williams,  and  move 
to  overrule  each  and  every  of  the  exceptions  and 
filed  by  the  defendant.  United  States  Shipping  Bo; 
gency  Fleet  Corporation  to  a  report  of  the  Auditor  filed 
herein,  and  to  pass  an  order  approving  and  confirj 
Auditor’s  report. 

DOUGLAS,  OBEAR  &  DOT 
ASHBY  WILLIAMS, 

Attorneys  for  Plaintiffs. 


Douglas, 
the  Court 
Objections 
ird  Emer- 


Iming  said 

GLAS. 


To  Hon.  Pevton  Gordon,  U.  S.  District  Attornev, 
Chauncey  G.  Parker,  U.  S.  Shipping  Board: 


and  Hon. 


Please  take  notice  that  the  foregoing  motion  will  be  called 
to  the  attention  of  Mr.  Chief  Justice  McCoy  sitting  in 
Equity  Court  No.  2  on  Friday,  May  21,  1926,  at  10  o’clock 
A.  M.,  or  as  soon  thereafter  as  counsel  mav  be  heard. 

DOUGLAS,  OBEAR  *&  DOUGLAS, 
ASHBY  WILLIAMS, 

Attorneys  for  Plaintiffs. 
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Service  of  the  foregoing  motion  accepted  this  17th  day 
of  May,  1926. 

PEYTON  GORDON, 
R., 

U.  S.  Atty. 


165 


Opinion. 


Filed  May  5,  1927 


# 


* 


This  matter  is  before  the  court  on  exceptions  of  the  de¬ 
fendant  United  States  Shipping  Board  Emergency  Fleet 
Corporation  to  a  report  of  the  Auditor. 

The  facts  stated  in  the  hill  are  in  substance  as  follows: 

The  plaintiffs  during  the  time  of  the  performance  of  a 
contract  and  supplemental  contract  between  the  Newburgh 
Shipyards,  Incj.,  which  will  be  referred  to  hereinafter  as 
the  Shipyards  and  the  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation,  which  will  be  referred  to  herein¬ 
after  as  the  Fleet  Corporation,  were  employees  of  the  Ship¬ 
yards,  and  sue  as  such  on  their  own  behalf  and  on  behalf 
of  all  others  similarly  situated.  The  Fleet  Corporation  is 
a  Corporation  of  the  District  of  Columbia  and  is  sued  in  its 
own  right.  The  defendant  Palmer  is  the  President  of  the 
Fleet  Corporation  and  is  sued  in  that  capacity.  The  de¬ 
fendants  O'Connor,  Plummer,  Lissner,  Benson,  Haney, 
Thompson  and  Hill  are  Commissioners  of  the  United  States 
Shipping  Board  and  are  sued  in  that  capacity.'  The  defend¬ 
ant  Mellon  is  Secretary  of  the  Treasure  and  the  defendant 

•  • 

White  is  Treasurer  of  the  United  States  and  are  sued  in 
those  capacities  respectively. 

The  Shipyards  is  a  Delaware  Corporation. 

On  October  29,  1917  the  Shipyards  made  a  contract  with 
the  Fleet  Corporation  for  the  construction  of  four  vessels 
and  on  March  16,  1 91 S  a  supplemental  agreement  was 
entered  into  between  them  for  the  construction  of  six  ad¬ 
ditional  vessels.!  The  general  terms  and  conditions  of  both 
contracts  were  the  same.  In  those  contracts  the 
166  Shipyards  was  designated  and  treated  as  the  agent 
of  the  Fl^et  Corporation  and  throughout  the  continu¬ 
ance  of  the  contract  actually  was  such  agent. 
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By  tlie  terms  of  such  contracts  the  Fleet  Corporation 
agreed  to  pay  the  Shipyards  the  entire  cost  of  the  construc¬ 
tion  of  the  vessels  plus  a  commission  which  commission  was 
subject  to  increase  or  decease  depending  upon  the  actual 
cost  of  the  vessels.  The  contract  contained  an  estimate 
of  the  cost  of  each  of  the  vessels  which  estimated  cost  was 
to  be  adjusted  according  to  the  increase  or  decrease  in  the 
cost  of  labor  and  materials  and  as  so  adjusted  was  de¬ 
nominated  the  revised  estimated  basiseost  and  provided  that 
if  tliev  cost  less  than  the  revised  estimated  basis  cost  the 
difference  between  the  revised  estimated  basis  cost  and  the 
actual  cost  would  be  divided  into  three  parts  and  distributed 
in  the  manner  provided  in  the  contract  as  follow^: 

“Should  the  actual  cost  upon  audit  be  less  than  the  re¬ 
vised  estimated  basis  cost,  such  saving  shall  be  divided  into 
three  equal  parts,  one  of  which  shall  accrue  to  the  Agent 
(The  Newburgh  Shipyards,  Inc.,)  one  to  the  Owner 
(the  Fleet  Corporation),  and  the  third  shall  be  distributed 
in  such  manner  as  may  be  agreed  to  by  the  Owner  and  the 
Agent  with  a  view  of  recognizing  continuous,  faithful  and 
efficient  performance  of  duty  on  the  part  of  employees. 
Should  the  actual  cost  as  ascertained  hv  the  aforbsaid  audit 
be  greater  than  the  revised  estimated  basis  cost,  one-half 
of  such  increase  shall  be  deducted  from  the  Agent’s  fee 
aforesaid,  and  the  remainder  shall  be  borne  by  the  Owner, 
Provided,  that  in  no  case  shall  the  Agent’s  average  fee 
for  each  completed  vessel,  after  making  all  deductions 
and/or  additions  provided  for  in  any  article  hereof,  be  less 
than  the  average  minimum  fee  mentioned  in  Article  XXIII 
hereof.” 

After  the  contract  was  signed  and  when  and  as  the  em¬ 
ployees  were  engaged  to  work  in  connection  with  the  con¬ 
struction  of  the  vessels  and  as  an  inducement  to  their  em¬ 
ployment,  they  were  told  by  the  officers  of  the  Ship- 
lb?  yards  of  the  provision  of  the  contract  above  quoted 
and  that  in  the  event  the  cost  of  the  vessels  should 
be  kept  down  on  such  an  economical  basis  that  the  actual 
cost  should  be  less  than  the  estimated  cost  then  and  in  that 
event  the  employees  rendering  costinuous,  faithful  and 
efficient  service  would  participate  in  one-third  oft*  such  sav- 

10— 4687a 
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ing  on  a  fair  and  equitable  basis.  Continually  during  the 
employment  of  the  plaintiffs  and  others  similarly  situated 
in  whose  behalf  the  suit  is  brought  and  while  the  construc¬ 
tion  of  the  vessels  was  in  progress  that  statement  was  often 
repeated  to  the  employees  of  the  Shipyards  by  its  officers 
with  the  knowledge,  approval  and  consent  of  the  officers 
and  agents  of  the  Fleet  Corporation.  The  employees  rely¬ 
ing  on  such  statements  remained  at  work  on  many  occasions 
throughout  the  period  of  the  construction  of  the  vessels  for 

hours  of  work  longer  than  those  for  which  tliev  had  con- 

*  • 

tracted.  The  employees  repeatedly  requested  and  de¬ 
manded  increases  of  salary  but  on  account  of  the  repre- 
resentations  made  to  them  that  they  would  participate  in 
one-third  of  such  savings  and  in  the  expectation  of  such 
participation  and  in  consideration  thereof  the  employees 
did  not  insist  upon  their  demands  for  increase  of  pay  not¬ 
withstanding  living  and  other  expenses  had  materially  in¬ 
creased  and  not  withstanding  employees  of  other  Shipyards 
throughout  the  country  wen*  receiving  substantial  increases 
in  salary.  Many  employees  of  tin*  Shipyards  received 
offers  of  increased  pay  from  other  Shipyards  and  other 
enterprises  if  they  would  sever  their  connection  with  the 
Shipyards  and  work  in  such  other  shipyards  or  enterprises 
but  they  wen*  persuaded  by  the  officers  of  the  Shipyards 
with  the  approval  and  consent  of  the  Fleet  Corporation  to 
remain  on  the  representation  and  expectation  that  they 
would  participate  in  one-third  of  such  savings,  and  con¬ 
tinued  to  render  and  did  render  continuous,  faithful 
168  and  efficient  service  in  the  construction  of  the  ves¬ 
sels. 

It  was  understood  by  all  the  parties  to  the  contract  that 
the  above  quoted  clause  was  interpreted  to  mean  that  in 
the  event  that  there  were  savings  in  the  construction  of 
said  vessels  one-third  of  said  savings  would  be  distributed 
among  the  employees  on  a  fair  and  reasonable  basis. 

The  vessels  were  built  as  contracted  for  and  thereafter 
the  Fleet  Corporation  caused  an  audit  to  be  made  to  deter¬ 
mine  the  actual  cost  of  the  vessels  and  such  audit  developed 
that  it  was  a  fact  that  the  vessels  actually  cost  $930,000 
less  than  their  estimated  cost. 

The  Fleet  Corporation  recognized  its  obligation  under 
the  contract  to  pay  one-third  of  said  savings  to  the  ship- 
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yards  and  did  pay  the  Shipyards  $310,000  representing-  its 
one-third  of  the  savings  effected  and  the  Fleet  Corporation 
and  the  Shipyards  at  that  time  exchanged  mutual  releases 
from  further  obligation  under  the  contract. 

On  June  12,  1022,  Congress  appropriated  to  the  Shipping 
Board  acting  for  the  Fleet  Corporation  and  to  the  Fleet 
Corporation  a  large  sum  of  money  for  the  payment  of 
claims  against  the  Fleet  Corporation  arising  under  con¬ 
tract  express  or  implied.  On  February  13,  1923,  by  an 
Act  of  Congress  it  was  provided  that  “any  part  of  the  sum 
appropriated  by  the  aforesaid  act  of  June  12,  1922,  remain¬ 
ing  unexpended  or  uncommitted  on  July  1,  1923,  should  be 
covered  into  the  United  States  Treasury.”  After  the  pas¬ 
sage  of  the  Act  of  February  13,  1923,  and  before  July  1, 
1923,  the  Fleet  Corporation  and  the  Shipping  Board  acting 
on  its  behalf  through  their  officers,  agents  and  employees 
caused  the  sum  of  $310,000  appropriated  by  the  Act  of 
June  12,  1922,  to  be  committed  for  the  payment  of  the 
claims  of  the  plaintiffs  and  others  similarly  situated  on 
whose  behalf  they  sue  and  retained  that  sum  out  of 
169  the  Treasury  of  the  United  States  and  still  holds  said 
fund  so  committed  for  the  benefit  of  the  plaint ilTs 
and  those  in  whose  behalf  this  suit  is  brought. 

In  pursuance  of  the  contract  the  Shipyards  submitted  to 
the  Fleet  Corporation  a  plan  to  which  it  was  willing  to 
agree  for  the  distribution  among  such  employees  of  such 
savings  and  has  done  everything  that  it  was  under  obliga¬ 
tion  to  do  under  the  contract  and  has  no  further  interest  in 
said  fund  or  in  its  distribution  and  is  no  longer  the  agent  of 
the  Fleet  Corporation. 

The  Fleet  Corporation  and  the  Shipping  Board  acting 
in  its  behalf  have  refused  to  agree  to  any  plan  or  to  make 
anv  distribution  of  such  savings  and  claim  that  there  is  no 


obligation  to  do  so. 

Said  fund  committed  to  the  payment  of  the  claims  of  the 
employees  of  the  Shipyards  is  now  under  the  control  of  the 
Fleet  Corporation,  its  President  and  the  Commissioners  of 
the  Shipping  Board  and  such  officers  of  the  Shipping  Board 
and  of  the  Fleet  Corporation  will  cause  the  fund  to  be  trans¬ 
ferred  to  the  Treasury  of  the  United  States  on  or  before 
June  30,  1924,  unless  enjoined  and  if  the  fund  is  allowed 
to  be  paid  into  the  Treasury  the  plaintiffs  will  be  irrep- 
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arably  damaged  in  that  the  fund  will  pass  out  of  the  con¬ 
trol  of  the  Fleet  Corporation  and  plaintiffs  will  lose  the 
same. 

Plaintiffs  and  those  similarly  situated  in  whose  behalf 

% 

the  suit  is  brought  during  the  construction  of  the  vessels 
rendered  continuous,  faithful  and  efficient  performance  of 
duty  and  are  without  adequate  and  complete  remedy  at  law. 

After  asking  for  process  a  rule  is  requested  requiring  the 

Fleet  Corporation,  its  President  and  the  Commissioners  of 

the  Shipping  Board  to  show  cause  why  they  should  not  be 

enjoined  pending  suit  from  covering  into  the  Treasury  of 

the  United  States  such  fund  and  whv  such  fund  should  not 

be  impounded  into  the  Registry  of  the  court  and  why 

170  the  Secretary  of  the  Treasure  and  the  Treasurer  of 

•  • 

the  United  States  should  not  be  enjoined  from  re¬ 
ceiving  into  the  'Treasury  said  fund. 

It  was  further  prayed  that  it  be  decreed  that  plaintiffs 
and  all  others  i  similarly  situated  for  whom  the  suit  is 
brought  be  entitled  to  said  fund  and  that  it  is  held  bv  the 
defendants  for  the  benefit  of  the  plaintiffs  and  others  for 
whose  benefit  the  suit  is  brought. 

Another  prayer  is  that  the  court  determine  what  shall 
be  a  fair,  reasonable  and  equitable  basis  of  distribution  of 
the  fund  and  that  the  Fleet  Corporation  shall  be  directed 
to  make  such  distribution;  that  the  case  be  referred  to  the 
Auditor  to  determine  the  number  of  employees,  the  amount 
of  their  wages  ;ind  salaries,  the  length  of  employment  and 
other  matters  necessary  to  a  proper  determination  of  a 
fair  and  reasonable  basis  of  distribution  and  if  necessary 
that  trustees  be  appointed  to  carry  out  the  same;  that  the 
Fleet  Corporation  pay  to  each  of  the  plaintiffs  and  those 
for  whom  the  suit  is  brought  the  amount  that  each  is  en¬ 
titled  to  out  of  such  fund  and  that  the  plaintiffs  and  each 
of  them  have  a  judgment  therefor  as  at  law  and  asks  for 
such  other  and  further  relief  as  may  be  proper. 

A  rule  to  show  cause  was  issued  as  prayed  in  the  bill  and 
was  served  on  all  the  defendants.  In  answer  thereto  there 
were  tiled  an  affidavit  of  the  'Treasurer  of  the  Fleet  Corpora¬ 
tion  and  an  affidavit  of  the  (Jeneral  Comptroller  thereof.  In 
those  affidavits  one  or  both  it  was  denied  that  the  sum  ap¬ 
propriated  by  any  act  of  Congress  was  caused  to  be  com¬ 
mitted  for  the  payment  of  plaintiffs'  claim  or  that  any  sum 
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was  retained  out  of  the  Treasury  of  the  United 


that  the  alleged  fund  was  committed  as  stated  in  the  bill.  It 


States  or 


■  the  Ship- 
the  plain- 

or  one  of 
•e  was  ap- 
s,  damage 


is  denied  also  that  either  the  Fleet  Corporation  oi| 
ping  Board  held  anv  fund  for  the  benefit  of 
tiffs. 

171  It  is  further  alleged  in  those  affidavits 
them  that  by  the  Act  of  June  12,  19*2*2,  the 
propriated  by  Congress  for  t lie  payment  of  claim 
charges  and  miscellaneous  adjustments  authorized  under 
the  provisions  of  the  Merchant  Marine  Act  1920  the  sum 
of  $50,000,000  of  which  $.*>0,000,000  was  made  immediately 
available  but  that  by  the  terms  of  a  proviso  it  was  provided 
in  effect  that  no  claims  should  lie  paid  out  of  the  amount  ap¬ 
propriated  unless  the  Shipping  Board  should  liiujl  that  said 
claim  grew  out  of  an  agreement  expressed  or  implied  en¬ 
tered  into  with  the  Shipping  Board  or  the  Fleef  Corpora¬ 
tion  or  their  legal  representatives:  that  no  lindiijg  or  reso¬ 


lution  or  communication  of  the  Shipping  Board  o 
Corporation  in  any  form  has  ever  been  sent  to 
urer  of  the  Fleet  Corporation  in  any  manner  i n < l i <| 
the  Shipping  Board  has  ever  made  a  finding  Ilia 


the  Pdeet 
I  he  Treas- 
at ing  that 
the  claim 


of  the  plaintiffs  grows  out  of  an  agreement  expressed  or  im¬ 
plied  entered  into  with  the  Shipping  Board  or  the  Fleet 
Corporation  or  their  legal  representatives. 

It  is  further  alleged  that  bv  the  terms  of  the  Act  of  Feb- 
ruary  13,  19*23,  referred  to  in  the  bill  it  is  provided  that 
any  part  of  the  $50,000, 0U0  appropriated  by  the  Act  of 
June  1*2,  19*2*2,  remaining  unexpended  or  uncommitted  on 
July  1,  19*23,  should  be  covered  into  the  Treasury  of  the 
United  States. 

It  is  further  alleged  that  the  unexpended  balance  of  the 
appropriation  made  by  the  Act  of  June  1*2,  1922,  is  in  the 
Treasury  of  the  United  States  and  that  no  pari  of  it  was 
specifically  committed  to  the  payment  of  the  claim  made 
by  the  plaintiffs  but  that  in  committing  a  large  sum  to  cover 
claims  then  pending  in  the  Claims  Department  of  the  Ship¬ 
ping  Board  the  claims  of  the  plaintiffs  were  taken  into 
consideration  as  a  contingent  claim  to  be  distributed  in 
the  event  only  that  the  Shipping  Board  should  ap- 
172  prove  the  same  and  order  it  paid  and  further  that 
the  Shipping  Board  had  adopted  a  resolution  de¬ 
nying  the  claims  of  the  plaintiffs. 
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After  argument  on  the  rule  to  show  cause  it  was  dis¬ 
charged  “but  without  prejudice  otherwise  to  the  further 
prosecution  of  the  cause,  if  plaintiffs  are  so  advised;  it  not 
being  intended  hereby,  either  expressly  or  by  implication, 
to  pass  upon  the  merits,  or  otherwise,  of  the  asserted  claim 
of  plaintiffs  to  share  in  the  distribution  of  the  sum  of  $310,- 
000  referred  to  in  the  bill  of  complaint  herein. " 

After  such  discharge  of  the  rule  to  show  cause  a  motion 
was  made  bv  the  defendants  other  than  the  Secretarv  of 
the  Treasury  and  the  Treasurer  of  the  United  States  to 
dismiss  the  bill  on  the  ground  1,  that  upon  the  face  of  the 
bill  it  appeared  it  hat  the  plaintiffs  were  not  entitled  to  the 
relief  prayed:  2.  that  the  bill  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  in  equity  against  the  moving 
defendants  or  anv  of  them:  3,  that  the  bill  was  without 
equity:  4,  that  the  Shipyards  should  have  been  joined  as 
defendant  because  by  the  terms  of  the  contract  its  approval 
of  the  scheme  of  distribution  was  required:  5,  that  there 
was  a  misjoinder  of  parties  plaintiff  because  under  the  pro¬ 
visions  of  the  contract  the  rights  and  interests  if  any  of 
the  plaintiffs  are  not  joint  but  several  and  independent 
of  each  other,  and  (i,  that  there  was  a  misjoinder  of  causes 
of  action  because  the  rights  and  interests  if  any  of  the 
plaintiffs  were  not  joint  but  several  and  independent  of 
each  other  and  therefore  an  alleged  separate  cause  of  ac¬ 
tion  in  favor  of  i  the  several  plaintiffs  is  improperly  joined 
with  an  alleged ’separate  cause  of  action  in  favor  of  each 
of  the  other  several  plaintiffs. 

173  Before  argument  was  heard  on  said  motion  to  dis¬ 
miss  the  bill  an  amended  bill  was  tiled  which  is  sim¬ 
ilar  in  all  respects  to  the  original  bill  except  that  an  allega¬ 
tion  was  added  to  the  effect  that  the  question  involved  in 
the  suit  is  one  of  common  and  general  interest  to  manv 
persons  constituting  a  class  so  numerous  as  to  make  it 
impracticable  to  bring  them  all  before  the  court  and  that 
therefore  the  plaintiffs  sue  for  and  in  behalf  of  all  of  the 
said  persons.  The  motion  to  dismiss  was  ordered  to  stand 
as  against  the  amended  bill. 

After  said  amendment  of  the  bill  the  motion  to  dismiss 
the  original  bill  was  heard  and  denied.  Mr.  Justice  Hoeli- 
ling  on  denying  the  motion  to  dismiss  filed  a  memorandum 
opinion  in  which  he  discussed  the  law  in  regard  to  a  suit 
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upon  a  contract  under  seal  by  one  not  a  party  thereto  but 
for  whose  benefit  the  contract  was  made  and  stated  that  such 


a  suit  lies.  He  also  stated  in  the  memorandum  that  as  it 
appeared  from  the  allegations  of  the  bill  that  a  plan  of 


division  of  alleged  savings  was  submitted  to  the  y  leet  Cor¬ 
poration  by  the  Shipyards  and  that  the  Fleet  Corporation 
refused  to  proceed  in  the  matter  the  court  might  determine 
what  distribution  if  anv  should  be  made  and  that  the  Fleet 
Corporation  having  declined  to  participate  in  formulating 
a  plan  had  lost  its  right  to  complain  that  no  plan  of  distribu¬ 
tion  had  been  agreed  to.  The  other  points  raised  by  the 
motion  to  dismiss  were  not  mentioned  in  the  memorandum. 

After  the  motion  to  dismiss  the  bill  was  denied  the  de¬ 
fendants  filed  an  answer  which  put  in  issue  all  the  material 
allegations  of  the  bill  except  those  alleging  that  the  con¬ 
tract  was  made  and  the  terms  of  it  and  the  building  of  the 
vessels  and  the  passage  of  the  several  acts  of|  Congress 
referred  to  in  the  bill,  hi  addition  to  the  admissions  and 
denials  the  answer  undertakes  to  raise  several  ques- 
174  tions  raised  by  the  motion  to  dismiss  tlJe  bill  and 
argumentatively  several  other  questions.  It  also 
pleads  facts  upon  the  basis  of  which  it  contends  that  the 
Fleet  Corporation  is  not  liable  to  a  recovery  herein  because 
it  was  formed  by  the  Shipping  Board  for  the  purpose  of 
carrying  out  the  provisions  of  the  Shipping  Act,  1916  and 
further  because  the  Shipping  Board  subscribed  for  all  its 
capital  stock  acting  for  and  in  behalf  of  the  United  States 


and  ever  since  the  formation  of  the  Fleet  Corporation  the 
United  States  has  been  and  still  is  the  sole  stockholder  ex¬ 
cept  that  one  share  has  been  carried  on  the  books  of  the 
Fleet  Corporation  in  the  name  of  each  of  its  trustees  solely 
for  the  purpose  of  enabling  him  to  qualify  as  such.  There 
are  other  allegations  which  with  those  mentioned  are  made 
for  the  purpose  of  showing  that  this  suit  is  in  effect  one 
against  the  United  States  because  the  contracts  iti  suit  were 
entered  into  by  the  Fleet  Corporation  not  as  principal 
thereto  nor  in  its  own  behalf  but  solely  for  the  benefit  of 
and  as  agent  and  representative  of  the  United  Spates  under 
a  delegation  of  powers  to  the  said  Fleet  Corporation  by  the 
President  of  the  United  States  pursuant  to  the  power  con¬ 
ferred  upon  the  President  by  a  provision  in  the  Urgency 
Deficiencies  Appropriation  Act  approved  June  15,  1917  (40 
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Stat.  182).  The  claim  is  that  the  United  States  is  an  indis¬ 
pensable  party  and  not  having  consented  to  be  sued  this 
court  is  without  jurisdiction. 

A  motion  was  made  by  the  defendants  for  a  separate 
hearing  and  disposition  of  the  defense  that  the  Lnited 
States  was  a  necessary  party  before  the  trial  of  the  prin¬ 
cipal  case.  After  argument  this  motion  was  denied.  Mr. 
Justice  Iloehling  thereupon  tiled  a  memorandum  opinion. 
In  that  opinion  lie  refers  to  the  motion  to  dismiss  and  the 
denials  of  it  and  states  that  the  answer  sets  forth  as 
matters  of  defense  the  same  matters  set  forth  in  the  motion 
to  dismiss  and  the  additional  ground  that  the  United 
175  States  is  an  indispensable  party.  The  memoraiidiijn 
refers  to  tin*  allegations  in  the  answer  which  are 
stated  above  as  being  the  basis  of  the  contention  that  the 
United  States  is  a  necessary  party.  The  motion  for  a  sep¬ 
arate  hearing  was  denied. 

After  the  motion  for  separate  trial  was  denied  as  above 
stated  the  cause  was  referred  to  the  Auditor 


“to  make  and  conduct  an  investigation  as  to  the  facts  in  the 
cause:  and,  in  that  behalf,  to  hear  the  testimony  of  such 
witnesses  as  may  be  produced  before  him  on  behalf  of  the 
respective  parties;  to  examine  and  take  the  accounts  of  the 
parties:  and  to  make,  return  and  tile  in  the  office  of  the 
(Jerk  of  this  Court,  a  report  of  his  said  hearing,  and/or 
hearings  togethey  with  his  recommendations  in  the  prem¬ 
ises,  and  his  suggestions  as  to  the  manner  of  distribution 
and  who  should  be  the  distributee  of  the  fund,  if  any,  which 
may  be  found  to  be  due  to  the  plaintiffs  by  the  defendant  the 
United  States  Shipping  Board  Emergency  Fleet  Corpora¬ 
tion,  (this  with  a  view  to  simplifying  the  issues  involved 
in  the  case.)  the  final  determination  of  all  issues  of  fact 

and  law  to  be  made  bv  the  Court:  *  *  *” 

* 


After  the  reference  to  the  Auditor  it  was  ordered  that 
he  should  go  to  the  office  of  the  Shipyards  and  “examine  the 
aforesaid  books  and  records’’  (books,  records  and  accounts, 
including  all  pay-rolls  and  other  records  of  payment  of 
salaries  and  wages  to  employees,  in  connection  with  the 
construction  of  the  ships  contracted  for)  and  make  his  re¬ 
port  of  such  examination  to  this  court  along  with  his  report 
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of  other  facts  and  findings  in  accordance  with  the|  order  of 
reference  heretofore  entered  herein. 

The  case  proceeded  before  the  Auditor  who  filed  his  re¬ 
port  in  which  he  argued  some  questions  of  law  particularly 
as  to  the  liability  of  the  Fleet  Corporation  and  n^ade  find¬ 
ings  of  fact  among  which  there  was  a  finding  that  there  had 
been  savings  as  contemplated  by  the  contract  and  that  the 
plaintiffs  and  others  for  whom  they  sued  were  entitled  to 
share  therein  to  the  extent  of  one-third  thereof. 

176  To  t lie  findings  of  the  Auditor  the  defendants  filed 
forty-live  exceptions  some  of  them  stating  several 
grounds  because  each  of  them  refers  to  a  numbered  para¬ 
graph  in  the  Auditor's  report  some  of  which  paragraphs 
contain  either  more  than  one  finding  of  fact  or  statement  on 
a  point  of  law.  This  opinion  will  not  discuss  each  of  the 
exceptions  specifically  because  the  general  discussion  of  the 
points  raised  will  indicate  the  grounds  of  the  rulings  on 
those  exceptions  which  are  not  specifically  referred  to. 

Liability  of  the  Fleet  Corporation. 

The  Auditor  ruled  upon  the  question  of  defendants’  lia¬ 
bility  and  discussed  the  law  bearing  thereon.  Tljere  is  no 
direction  in  the  order  of  reference  calling  on  liinj  to  do  so 
but  as  the  defendants  have  filed  exceptions  to  his  ruling  on 
that  question  of  law  those  exceptions  will  be  considered. 

Reference  is  made  above  to  the  decision  upon  the  motion 
to  dismiss  the  bill  and  upon  the  motion  to  try  sepa  rately  the 
question  of  the  defendants'  liability  or  to  put  it  another  way 
to  try  the  question  whether  the  United  States  is  net  a  neces- 
sarv  partv.  The  law  of  the  case  was  made  by  those  deci- 
sions  and  is  controlling  at  this  time  therefore  thj}  court  is 
not  called  upon  to  discuss  the  question  of  the  defendants’ 
liability  which  was  found  to  exist  by  the  ruling  upon  the 
motion  for  a  separate  trial. 

Notwithstanding  that  the  court  finds  that  the  law  in  the 
case  as  to  liability  has  alreadv  been  established  it  mav 
not  be  inappropriate  to  refer  to  a  similar  ruling  made  by 
this  court  in  the  case  of  Moelenhauser  vs.  United  —  Ship¬ 
ping  Board  Emergency  Fleet  Corporation,  Equity  No.  45018 
which  is  to  the  same  effect. 
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Contract  under  Seal. 

The  defendants  contend  that  these  plaintiffs  may 
177  not  sue  upon  a  contract  under  seal  to  which  they  are 
not  parties. 

The  law  of  this  case  is  that  plaintiffs  may  sue  having 
been  established  as  such  by  the  decision  upon  the  motion 
to  dismiss  the  bill. 

Class  Suit. 

It  has  also  in  the  same  wav  become  the  law  of  the  case 
that  this  is  a  so-called  class  suit. 


Savings. 

The  plaintiffs*  main  contentions  are  two  in  number  (1) 
that  the  settlement  with  the  Shipyards  is  conclusive  proof 
of  savings  but  if  not  then  (*2)  that  savings  are  proved.  The 
court  takes  a  different  view  as  to  each  contention. 

Either  there  were  savings  or  there  were  not.  That  ques¬ 
tion  has  to  be  determined  upon  the  basis  of  actual  costs  of 
construction  and  an  accurate  calculation  as  provided  by  the 
contract.  If  a  wrong  method  of  calculation  was  adopted 
when  the  settlement  was  made  with  the  Shipyards  and  as  a 
result  the  Shipyards  received  more  than  it  was  entitled  to 
under  the  contract  it  does  not  follow  that  the  mistake  must 
be  repeated  in  favor  of  the  plaintiffs  who  are  suing  in  their 
own  right.  Therefore  even  though  the  Fleet  Corporation 
had  as  a  Corporation  and  without  the  intervention  of  the 
Shipping  Hoard  overpaid  tin*  Shipyards  tin*  making  of  such 
overpayment  is  not  an  admission  that  savings  had  been  ef¬ 
fected.  In  other  words  tin*  question  of  savings  or  no  sav¬ 
ings  is  now  open  for  decision.  The  defendants  admit  the 
facts  so  far  as  concerns  the  actual  cost  and  so  there  only  re¬ 
mains  to  be  decided  .whether  upon  a  calculation  according 
to  the  terms  of  tin*  contract  it  is  shown  that  there  were  sav¬ 
ings  and  that  question  will  now  be  discussed. 

178  In  order  to  determine  whether  or  not  the  plain¬ 
tiffs  have!  proved  that  there  were  savings  Clauses 
XVIII  and  XIX  of  the  contract  must  particularly  be  con¬ 
sidered  and  it  will  aid  to  a  clear  understanding  of  what  is 
here  decided  to  quote  in  part  both  of  those  Clauses.  They 
are  as  follows: 
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Clause  XVIII. 


“For  the  purpose  of  this  contract,  actual  cost  <^f  the  con 
struction  of  vessels  (including  the  maintenance  ijnd  opera¬ 
tion  of  the  shipyard  in  its  entirety)  is  defined  as  follows: 

“1.  The  net  costs,  after  deducting  all  discounts,  rebates 
and  refunds  obtained,  *  *  V' 

“2.  Costs  of  direct  labor  employed  in  the  execution  of 
the  work. 

“3.  Overhead  expenses.  These  shall  include  indirect  la¬ 
bor  and  materials  and  the  general  and  administrative  ex¬ 
penses  and  other  expenses  applicable  to  and  necessary  in 
connection  with  the  execution  of  the  work  herein  contracted 
for;  *  *  V’ 

“Specifically  the  overhead  expenses  shall  include  the 
following: 

“(c)  All  items  of  overhead  expense  contained  in  the 
schedule  of  the  estimated  basis  cost  annexed  to  and  forming 
part  of  this  contract,  with  such  modifications  as  may  be 
mutually  agreed  upon  in  accordance  with  the  general  prin¬ 
ciples  laid  down  in  this  paragraph  3. 

“(/>)  Subject  to  the  rules  hereinafter  stated,  salaries 
and  expenses  of  the  Agent's  General  Manager,  purchasing 
and  traffic  agencies,  engineering  and  drafting  forces  and 
accounting  and  clerical  forces  employed  and  maintained 
by  the  Agent  at  1  ho  shipyard  exclusively  on  the  work  here¬ 
under;  but  the  Agent’s  fee  herein  provided  for  shall  cover 
the  services  of  its  Executive  Officers,  who,  for  the  purposes 
of  this  contract,  shall  be  deemed  to  include  its  President, 
its  Board  of  Directors,  Vice-Presidents,  Treasurer  and 
Secretary,  and  their  respective  assistants  not  immediately 
attached  to  the  shipyard,  and  their  salaries  and  emolu¬ 
ments  shall  not  be  chargeable  to  the  work  under  this  con¬ 
tract. 

“(c)  *  *  * 

“The  following  rules  are  hereby  mutually  agreed  to  and 
shall  be  followed  with  reference  to  actual  cost. 

“Excessive  and  unusual  salaries  or  emoluments  shall  not 
be  paid  by  the  Agent  or  charged  as  a  part  of  the  actual  cost. 
The  wages  paid  artisans,  mechanics,  helpers  and  laborers 
are  to  be  in  conformity  with  the  wages  paid  the  same  kinds 
of  employees  in  the  immediate  vicinity.  The  average  rates 
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of  labor  shown  in  Schedule  “D”  are  used  as  the  basis  of 
labor  cost  in  this  contract. 

179  “The  overhead  charges  incurred  in  t lie  work  un¬ 
der  this  contract  shall  he  equitably  prorated  between 
and  charged  to  tin'  actual  cost  of  the  vessels.  *  *  *  " 

Clause  XIX. 


“The  amount  of  the  profit  to  be  paid  the  Contractor  (sub¬ 
ject  to  additions  or  subtractions  as  provided  in  this  con¬ 
tract).  is  based  upon  a  schedule  of  t lie  estimated  basis  cost 
of  each,  of  said  four  (4)  vessels  to  be  constructed  under 
this  contract,  which  is  hereto  annexed  and  forms  part  of 
this  contract. 

“Such  estimated  basis  cost  is  one  million  four  hundred 
and  four  thousand  dollars  (-1,404.000),  as  set  forth  in  said 
schedule  containing  the  estimated  costs  of  labor,  of  mate¬ 
rials  and  of  overhead  expense. 

“Should  the  actual  cost  of  materials  and  or  the  rates  of 
wages  paid  be  different  from  those  set  forth  in  the  sched¬ 
ules  hereto  attached,  then  the  total  estimated  basis  cost 
shall  be  revised  as  follows:  the  estimated  total  cost  of 
materials  shall  be  increased  or  diminished  bv  the  actual 
amount  of  the  change  in  cost  of  the  materials,  and  the  esti¬ 
mated  total  labor  basis  cost  shall  be  increased  or  diminished 
in  the  ratio  that  the  rates  of  wages  actually  paid  bear  to 
the  original  schedule  rates  of  wages.  The  estimated  basis 
cost  shall  also  be  revised  on  account  of  any  changes  ordered 
as  provided  in  Articles  II,  XI,  XXV  and  XXVII.  Should 
such  revisions  be  made  the  new  estimated  basis  cost  shall 
be  considered  as  the  revised  estimated  basis  cost.  Should 
the  actual  cost  as  ascertained  by  the  audit  of  the  books  and 
accounts  of  the  Agent  be  equal  to  the  revised  estimated 
basis  cost,  the  aforesaid  fee  payable  to  the  Agent  shall  be 
one  hundred  and  fortv  thousand  four  hundred  dollars 


($140,400)  on  each  of  said  four  (4)  vessels  completed,  if 
there  be  no  additions  and  or  subtractions  under  anv  of  the 
other  provisions  of  this  contract.  Should  the  actual  cost 
upon  audit  be  less  than  the  revised  estimated  basis  cost, 
such  saving  shall  be  divided  into  three  equal  parts,  one 
of  which  shall  accrue  to  the  Agent,  one  to  the  Owner  (the 
Fleet  Corporation),  and  the  third  shall  be  distributed  in 
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such  manner  as  may  be  agreed  to  by  the  Owner  and  the 
Agent  with  a  view  of  recognizing  continuous,  faithful  and 
efficient  performance  of  duty  on  the  part  of  employees. 


#  ?  ? 


The  principal  reliance  of  plaintiffs  for  proof  cjf  savings 
is  their  Exhibit  “A”  which  was  admitted  in  evidence  by 
the  Auditor  over  the  objection  of  the  defendants.  The 
merits  of  this  objection  will  be  considered  later  herein  and 
for  the  present  consideration  will  be  given  only  (o  the  re¬ 
spective  contentions  of  the  parties  as  to  what  was 
ISO  shown  by  Exhibit  “A"  considered  in  connection  with 
defendants'  Exhibit  “G.” 

Exhibit  “A”  is  entitled  “Newburgh  Shipyards,  Inc., 

Statement  of  Account  as  at  Julv  31,  1922."  It  comes  from 

• 

the  General  Comptroller’s  Department  United  States  Ship¬ 
ping  Board  Emergency  Fleet  Corporation,  New  York  (Maim 
Section.  It  was  referred  to  throughout  the  hearings  before 
the  Auditor  as  an  “Audit"  or  “Re-Audit."  It  relates  not 
onlv  to  the  contracts  here  being  considered  but  to  other 
contracts  between  the  Shipyards  and  the  Fleet  Corpora¬ 
tion.  Part  of  the  Exhibit  consists  of  schedules  as  follows: 

“A.  Purchase  Analysis  showing  Material  Costs. 

B.  Pavroll  Analvsis  showing  Labor  Costs. 

C.  Overhead  Analvsis  showing  Overhead  Costs. 

D.  Deductions  from  Newburgh  Cost. 

E.  Computation  of  fees  earned  by  the  Newburgh  Ship- 
vards. 

rnr 

F.  Emergency  Fleet  Corporation  Excess  Cos'  s  &  Ex¬ 
tras.” 

It  will  be  necessary  to  give  particular  attention  to  Schedule 
“E"  only  for  the  reason  that  notwithstanding  the  objection 
of  the  defendants  to  the  admission  of  Exhibit  “A”  tliev 
admit  the  correctness  of  the  statement  of  actual  cost  of  the 
vessels  as  therein  set  forth.  What  they  do  object  to  is  the 
computation  contained  in  Schedule  “E"  and  they  do  so  on 
two  grounds:  (1)  that  the  claimed  cost  of  direct  labor 
therein  contained  was  arrived  at  by  use  of  erroneous  meth¬ 
ods  of  computation  and  (2)  that  there  were  included  in 
Schedule  “E”  an  item  of  indirect  labor  cost  which  thev 
claim  was  an  overhead  expense  and  other  items  of  over- 
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head  consisting  of  salaries  and  tliev  sav  tlie  cost  of  indirect 
labor  should  not  have  been  included  at  all.  The  contention 
is  that  by  reason  of  that  erroneous  computation  and  that 
unwarranted  inclusion  the  revised  estimated  labor  basis 
cost  was  increased  and  a  fictitious  showing  of  savings 
therebv  made. 

181  Tn  order  to  understand  the  objection  of  the  defend¬ 
ants  to  the  inclusion  of  the  said  items  in  Schedule 
“E"  of  Exhibit  “A”  it  will  be  necessarv  to  refer  to  de- 
fendants’  Exhibit  “G"  for  the  reason  that  those  items  are 
taken  from  a  computation  made  in  the  latter  Exhibit  and 
here  it  is  well  to  quote  again  from  Article  XIX  of  the  con¬ 
tract  the  clause  relating  to  the  method  of  ascertaining  in- 
creased  labor  cost  for  the  purpose  of  computing  the  revised 
estimated  labor  basis  cost. 


Direct  Labor  Costs. 


“The  estimated  total  labor  costs  shall 
diminished  bv  the  ratio  that  the  rates  of 
bear  to  the  original  schedule  of  tin*  rates  of 


be  increased  or 
wages  actually 
wages." 


This  clause  provides  for  a  mathematical  computation 
starting  with  a  fixed  amount  namelv  $318,551.00  in  Schedule 
“B”  of  the  contract,  and  with  specific  rates  of  wages  per 
hour,  Schedule  “D"  of  the  contract.  A  third  element  of 
the  computation  was  to  be  determined  in  the  future  and 
new  rates  of  wages  if  anv  were  to  establish  it.  All  rates 
named  in  Schedule  “D"  were  twice  increased  thus  estab¬ 
lishing  the  third  element. 

The  plaintiffs  in  order  to  reach  the  revised  estimated 
basis  cost  as  appears  from  defendants’  Exhibit  “(1"  first 
set  up  an  average  rate  of  direct  labor  cost  per  hour  as  they 
say  it  was  before  increases  in  wages.  They  then  set  up 
similar  averages  after  the  first  and  second  increases  re- 
spectively.  They  then  figure  the  ratio  of  increase  by  tak¬ 
ing  the  average  rate  first  set  up  at  100  and  the  other  two 
averages  so  set  up  at  100  plus  the  increases.  These  ratios 
are  set  up  in  column  “D"  of  defendant's  Exhibit  “G.” 
The  ratios  so  set  up  are  applied  to  what  is  designated  in 
defendants’  Exhibit  G,  Column  E  as  “Cost  of  Direct  Labor 
actually  paid  at  current  rates,  ad  justed  to  correspond 
182  with  Schedule  1)  of  Contract  91  S.  C.",  (underscor¬ 
ing  supplied)  under  which  designation  is  a  column 
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of  figures  month  by  month  for  the  period  of  the  contract. 
Applying  the  ratios  so  set  up  as  above  stated  produces  an¬ 
other  column  (F)  of  figures  designated  “ Cost  of  Contract 
Direct  Labor  at  Contract  Dates  (underscoring  supplied) 
(4*E”  divided  by  4kI)")."  The  next  step  as  shown  by  De¬ 
fendants’  Exhibit  G  is  the  subtraction  of  the  figures  in 
column  F  from  those  in  column  E  the  result  appearing  in 
column  G  designated  44 Increase  in  Cost  Direct  Labor  Cost 
#  *  *  (E  minus  F)”  which  increase  is  included  by 

plaintiff  in  the  revised  estimated  cost  which  revised  esti¬ 
mate  bv  the  contract  is  the  basis  for  determining  whether 

•  s. . 

or  not  there  was  anv  saving. 

As  stated  above  Article  XIX  of  the  contract  provides 
for  a  mathematical  calculation.  One  amount  is  fixdd  namely 
the  estimated  total  labor  basis  cost  and  another  figure  is 
to  be  arrived  at  namelv  the  revised  estimated  labor  cost 
which  is  to  be  more  or  less  than  the  former  in  the  propor¬ 
tion  that  certain  other  figures  bear  to  each  other.  If  the 
calculation  is  made  forward  and  accurately  the  revised  esti- 

m/ 

mated  labor  basis  cost  will  be  correctly  arrived  a'.  If  the 
calculation  is  then  made  backward  from  the  result  so 
reached  the  new  result  will  be  the  estimated  labor  basis 
cost  which  is  definitely  fixed.  The  calculation  shown  in 
Exhibit  “G"  is  bv  a  sort  of  backward  method  w  deli  does 
not  produce  the  proper  result  for  column  “F  Tost  of  Con¬ 
tract  Direct  Labor  at  Contract  Hates”  arrived  at  as  above 
does  not  show  the  direct  labor  cost  to  be  as  estimated  in  the 
contract.  The  error  is  due  in  part  to  the  inclusion  of  in¬ 
direct  labor  costs  which  are  discussed  below.  Aside  from 
error  in  the  result  just  mentioned  it  should  be  noted  that 
the  contract  does  not  sav  anything  about  “Cost  of  Con- 
tract  Direct  Labor  at  Contract  Kates."  which  is  the 
183  designation  at  the  head  of  Column  F  of  Exhibit  ‘4G.” 

What  such  cost  was  makes  no  difference  for  as  al¬ 
ready  stated  there  was  an  estimate  of  what  wou.d  be  the 
* 

cost  at  contract  rates  and  that  estimate  controls. 

Another  objection  to  the  calculations  in  Exhibit  44G"  is 
that  the  assumed  average  rate  of  wages  before  the  first 
increase  finds  no  basis  in  the  contract.  Therefor^*  calcula¬ 
tions  based  on  it  cannot  stand. 

The  result  of  the  calculations  in  Exhibit  4*G"  was  car¬ 
ried  into  Exhibit  4 4 A,"  the  Audit  Report,  which  plaintiffs 
rely  upon  for  a  showing  of  savings.  The  result  shown  in 
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Exhibit  “G"  being  wrong  Exhibit  “A*’  cannot  be  used  to 
sustain  the  claim  of  plaintiff. 

The  court  is  of  the  opinion  that  the  proper  way  to  arrive 
at  the  revised  estimated  labor  basis  cost  is  to  ascertain 
what  was  the  average  rate  of  wages  per  hour  for  labor  of 
the  kind  and  at  the  rates  stated  in  Schedule  1);  then  to  find 
the  average  rate  per  hour  of  such  wages  in  effect  through¬ 
out  the  performance  of  the  contract.  If  the  latter  average 
was  greater  than  the  scheduled  average  the  estimated  labor 
cost  specified  in  the  contract  namely  $318,051  would  be  in¬ 
creased  in  like  proportion.  For  example,  if  on  the  day  the 

contract  became  effective  and  before  anv  work  was  done 

♦ 

there  had  been  an  increase  of  ten  per  cent  per  hour  in  all 
the  rates  of  wages  specified  in  Schedule  “D"  of  the  con¬ 
tract  and  there  were  no  further  increases  then  the  revised 
estimated  labor  basis  cost  would  be  the  estimated  labor 
basis  cost  which  was  definitely  fixed  by  the  contract,  plus 
ten  per  cent.  That  is  the  theory.  Idle  application  of  it 
would  be  complicated  because  increases  of  wages  were  made 
while  the  work  was  in  progress  even  though  the  evidence 
should  give  the  facts  necessary  for  the  -purpose  which 
184  seems  not  to  be  the  case. 

Indirect  Labor  Costs. 


The  plaintiff  contends  that  increases  in  the  cost  of  indi¬ 
rect  labor  are  to  be  considered  in  arriving  at  the  revised  es¬ 
timated  labor  basis  cost  for  use  in  determining  whether  or 
not  there  were  savings.  The  defendants  claim  that  only 
increases  in  direct  labor  costs  are  to  be  taken  into  the 
calculation. 

Article  XIX  provides  that  the  “estimated  total  labor 
basis  cost  shall  be  increased  or  diminished  in  the  ratio  that 
the  rates  of  wages  actually  paid  bear  to  the  original 
schedule  rates  of  wages/’  The  onlv  “estimated  total  labor 
basis  cost"  is  that  for  direct  labor  with  three  possible 
minor  exceptions.  The  only  rates  of  “wages"  scheduled 
are  those  for  direct  labor.  Schedule  “D",  with  those  three 
exceptions.  Other  rates  of  pay  scheduled  are  amounts  to 
be  paid  as  “Salaries",  Schedule  Indirect  labor  costs 

are  specifically  included  by  Article  XVIII  of  the  contract 
under  “Overhead  expenses"  the  estimated  amount  of 
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which  is  stated  in  Schedule  44  B”  as  is  also  the  estimated 
amount  of  “labor  cost”.  Article  XVIII  provides  further 
that  4 4 The  average  rates  of  labor  shown  in  Schedule  “D” 
are  used  as  the  basis  of  labor  cost  in  this  contract.” 
Schedule  44D”  contains  rates  for  direct  labor  only  except 
as  stated.  The  possible  exceptions  just  mentioned  do  not 
lead  to  the  conclusion  that  indirect  labor  cost  was  to  be 
included  in  reaching  the  revised  labor  basis  cost.  Being 
in  Schedule  44  D”  tliev  were  considered  in  reaching  the 
estimated  basis  labor  cost.  Other  items  of  indirect  labor 
were  not  mentioned  in  Schedule  44 D”.  Those  ijnentioned 
were  in  terms  excluded  from  4 4 Overhead”.  Schedule  44 B” 
contains  a  list  of  items  included  in  overhead  but  has 
185  this  clause  4 4  All  other  items  of  expense  not  charged 
to  material  or  labor  cost  of  the  vessel  or  the  cost  of 
the  yard.”  The  items  of  indirect  labor  mentioned  in 
Schedule  44  D”  must  have  been  referred  to  in  this  clause. 
Again  as  argued  by  defendants  it  must  be  assumed  that  the 
cost  of  direct  labor  which  appears  in  the  Audit  Exhibit 
44 A”  was  arrived  on  the  basis  of  all  the  rates  specified  in 
Schedule  44 D”.  ■* 

There  is  no  provision  in  the  contract  justifying  the  in¬ 
clusion  of  increases  in  indirect  overhead  labor  costs  in 
the  revised  estimated  labor  basis  cost.  Consequently  the 
items  bringing  in  such  costs  should  be  excluded  from  the 
calculation  in  determining  whether  there  were  savings  as 
should  the  items. 

“Paying  off  on  company  time,”  “Foremen’s  salary  in¬ 
creases,”  4 4 Clerks’  salary  increases,”  44 E.  C.  Bennett’s 
salary  increase”  which  acording  to  the  terms  of  the  con- 
tract  are  overhead  charges. 

In  view  of  the  conclusion  just  stated  it  is  unnecessary  to 
discuss  the  method  used  in  Exhibit  “G”  in  computing  in¬ 
creases  in  overheads. 

It  is  to  say  the  least  doubtful  that  Schedule  “E”  of  the 
audit  report  Exhibit  44 A”  can  within  the  meaning  of  the 
contract  be  considered  as  being  any  part  of  an  audit.  It 
is  nothing  but  a  computation  arrived  at  in  part  by  under¬ 
taking  to  apply  the  provisions  of  Article  XIX  of  the  con¬ 
tract  to  actual  cost  as  shown  by  the  books.  Article  XVII 
of  the  contract  provided  that  the  Shipyards  should  keep 

11— 4687a 
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suitable  accounts  which  should  show  the  “actual  cost'’  of 
all  the  work  under  the  contract  and  that  the  methods  and 
principles  of  keeping  costs  should  be  adequate  for  the  de¬ 
termination  of  “actual  costs.”  Article  XVI II I  defines  the 
meaning  of  “actual  cost”  and  in  the  definition 

186  makes  no  reference  whatever  to  a  computation  such 
as  that  shown  in  Schedule  “E”  of  the  audit.  It 

follows  that  even  though  the  computation  had  been  entered 
on  the  books  of  the  Shipyards  and  had  been  approved  by 
special  examiners,  auditors  and  heads  of  claim  depart¬ 
ments,  it  still  would  be  open  to  the  Fleet  Corporation  to 
question  the  calculation  and  that  only  corporate  action 
strictly  speaking  could  approve.  No  such  action  has  been 
shown  by  the  evidence.  That  Exhibit  “G”  was  not  in¬ 
tended  to  represent  an  audit  is  shown  by  the  endorsement 
thereon  by  an  employee  of  the  Fleet  Corporation.  The 
exhibit  was  prepared  by  the  comptroller  of  the  Shipyards 
and  said  endorsement  reads  in  part  “Payroll  Facts  and 
Mathematical  Computations.  Audited  and  Certified  Cor¬ 
rect.  Method  and  Legitimacy  subject  to  approval  *  *  *”. 

Acts  of  the  Shipping  Board. 

One  of  the  exceptions  goes  to  the  admission  of  acts  of 
the  Shipping  Board  as  against  the  Fleet  Corporation. 

Though  what  has  been  said  above  indicates  that  in  the 
view  of  the  Court  those  acts  have  no  bearing  on  the  ques¬ 
tions  at  issue  still  as  many  exceptions  raise  the  question 
it  will  be  discussed. 

The  plantififs  have  not  suggested  any  theory  consistent 
with  their  claim  of  direct  corporate  liability  of  the  Fleet 
Corporation  upon  which  anything  done  by  the  Shipping 
Board  may  affect  the  Fleet  Corporation.  The  Merchant 
Marine  Act,  1920,  41  Stat.  988,  repealed  the  Emergency 
Shipping  Fund  Provisions  of  the  Act  of  June  15,  1917, 
Chapter  29,  40  Stat.  182,  under  the  provisions1  of  which  the 
President  on  July  11,  1917,  by  Executive  Order  delegated 
to  the  Fleet  Corporation  the  power  to  enter  into  the  con¬ 
tracts  here  in  question.  Such  repeal  however  was 

187  subject  to  the  limitation  that  all  contracts  or  agree¬ 
ments  lawfully  entered  into  should  be  assumed  and 

carried  out  by  the  United  States  Shipping  Board.  The 


XJ.  S.  SHIPPING  BOARD,  ETC.,  ET  AL. 


163 


Repealing  Act  provided  also  that  as  soon  as  practicable 
after  its  passage  the  Shipping  Board  should  adjjust,  settle 
and  liquidate  all  matters  arising  out  of  or  incident  to  the 
exercise  by  or  through  the  President  of  any  of  j he  powers 
or  duties  conferred  on  or  imposed  upon  him  by  the  Act 


h  purpose 
Imy  of  the 
duties  re- 


of  June  15,  1917,  as  amended  and  that  for  suc| 
the  Shipping  Board  should  have  and  exercise 
powers  so  conferred  on  the  President  and  his 
lating  to  the  determination  and  payment  of  jufct  compen¬ 
sation  and  gave  to  any  person  dissatisfied  with  the  de¬ 
cision  of  the  Board  the  same  right  to  sue  the  Unfted  States 
as  lie  would  have  had  if  the  decision  had  beeili  made  by 
the  President.  Section  4  of  the  Merchant  Marine  Act 
transferred  to  the  Shipping  Board  the  title  to  all  prop¬ 
erty  acquired  by  the  Fleet  Corporation  under  powers  dele¬ 
gated  to  the  latter  by  the  President  and  Section  35  pro¬ 
vided  that  the  power  and  authority  vested  in 
ping  Board  by  the  Act  might  be  exercised  by 
ping  Board  directly  or  by  it  through  the  Fleei:  Corpora 
tion.  There  is  nothing  in  the  statute  to  indicate  that  the 
Shipping  Board  was  given  power  to  act  for  the 
poration.  Tt  had  powers  and  duties  of  its  own 
out  above  and  among  them  was  the  power  ai 
settle  claims  against  the  Fleet  Corporation.  What  it  did 
in  the  exercise  of  that  power  is  not  competent  evidence 
against  the  Fleet  Corporation. 

The  defendant  objects  specifically  to  the  admission  of  a 
letter  from  the  General  Counsel  of  the  Shipping  Board 
addressed  to  the  Board  which  the  Auditor  considered  as 
evidence  showing  savings.  In  view  of  what  is  stated  above 
in  regard  to  the  powers  and  duties  of  the  Shipping  Board 
the  exception  to  the  admission  of  this  evidence  must 
188  be  sustained  and  not  only  for  the  reason  mentioned 
above  but  because  the  statement  of  counsel  cannot 
under  the  circumstances  here  existing  at  any  ijate  be  the 
basis  for  a  finding  of  fact  against  his  client. 

Other  evidence  objected  to  was  an  extract 
miuutes  of  the  Shipping  Board  and  still  anot 
memorandum  from  Commissioner  Benson  of  the  Board  to 


the  Sliip- 
the  Ship- 


Fleet  Cor¬ 
as  pointed 
d  duty  to 


its  Secretary  recommending  a  settlement  with 
yards.  The  exceptions  to  the  admission  of  both 
are  sustained. 


from  the 
tier  was  a 


the  Ship- 
the  above 
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Other  Exceptions. 


Defendant  excepts  to  the  admission  of  the  agreement  of 
settlement  of  the  claims  of  the  Shipyards  against  the  Fleet 
Corporation. 

The  powers  conferred  upon  the  Shipping  Board  to  make 
settlements  of  claims  against  the  Fleet  Corporation  have 
already  been  pointed  out.  The  agreement  objected  to  re¬ 
cites  that  it  was  entered  into  between  the  Shipyards  party 
of  the  first  part  and  “United  States  Shipping  Board  act¬ 
ing  as  such  and  also  in  behalf  of  the  United  States  of 
America  by  United  States  Shipping  Board  Emergency  Fleet 
Corporation  *  i*  *  party  of  the  second  part.”  It  re¬ 
cites  also  the  contracts  here  in  question:  that  the  Shipyards 
had  filed  a  claim  with  the  Shipping  Board  arising  out  of 
those  contracts;  that  the  Fleet  Corporation  has  claimed 
credits  against  the  Shipyards;  that  the  parties  have  agreed 
to  settle  their  matters  of  difference  and  have  agreed  that 


the  Fleet  Corporation  pay  a  certain  amount  in  settlement 
by  way  of  compromise  and  that  the  Shipping  Board  has 
approved  the  compromise  settlement. 

The  agreement  then  goes  on  to  provide  that  the  Fleet 
Corporation  would  pay  to  the  Shipyards  the  amount 
189  agreed  upon;  that  the  Shipping  Board  assumed 
liability  for  commitments  of  the  Shipyards  arising 
out  of  the  contracts  except  one  certain  claim;  that  the  Ship¬ 
ping  Board  released  the  Shipyards  from  liability  for  credits 
claimed  by  the  Fleet  Corporation;  that  the  Shipyards  ac¬ 
cepted  the  sum  to  be  paid  in  full  settlement  and  to  release 
the  Fleet  Corporation  and  the  United  States  of  America 
from  all  claims,  and  finally  that  the  agreement  should  be 
executed  in  triplicate,  two  of  the  triplicate  parts  to  be  de¬ 
livered  to  the  Shipping  Board  and  one  to  the  Shipyards. 

The  witness  clause  of  the  agreement  of  settlement  recited 


that  the  patries  thereto  had  executed  it  by  causing  it  to  be 
signed  respectively  by  an  officer  of  the  Shipyards,  “by  an 
officer  of  the  Fleet  Corporation  acting  for  the  party  of  the 
second  part  as  aforesaid  and  by  causing  the  Corporation 
seal  of  the  party  of  the  first  part  and  of  the  Fleet  Corpora¬ 
tion  to  be  affixed.”  The  execution  of  it  by  the  Shipping 
Board  was  as  follows: 
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“United  States  Shipping  Board  by  United  States  Ship¬ 
ping  Board  Emergency  Fleet  Corporation  by  Jos.  W.  Smith, 
Director  of  Finance.  Attest:  Clifford  W.  Smith,  Secre¬ 
tary.’ ’ 

* 

And  it  was  approved  as  follows: 


“Approved  Alison  M.  Lederer,  Assistant  Counsel  in 
Charge  of  Contract  Settlement  Bureau,  United  States  Ship¬ 
ping  Board  Emergency  Fleet  Corporation.”  ^lso  “C.  G. 
Parker,  G.  C.” 


The  amount  paid  in  pursuance  of  this  settlement  was  that 
which  was  recommended  to  the  Shipping  Board  by  its 
General  Counsel  who  adopted  the  recommendations  of  Mr. 
Adamson  and  also  bv  Mr.  Milliken  and  Mr.  Fairbanks  which 
recommendations  are  referred  to  below.  The  amount  so 


paid  was  less  than  the  amount  shown  by  their  reports.  It 
is  claimed  by  the  defendant  that  the  amount  paid  being  less 
than  the  amount  stated  to  be  due  which  latter  amount 
190  included  an  item  of  savings,  the  agreement  of  settle¬ 
ment  was  a  compromise  and  therefore  did  not  carry 
with  it  an  admission  of  liability  for  any  particular  item. 
However  that  may  be  it  appears  from  the  agreement  of 
settlement  that  the  Fleet  Corporation  was  not  a  party  to  it 
but  in  doing  what  it  did  it  acted  for  the  Shipping  Board  as 
agent  in  pursuance  of  the  provisions  of  the  Merchant  Marine 
Act  referred  to  above  and  this  is  so  notwithstanding  that 
in  one  of  the  clauses  of  the  contract  it  was  stated  that  the 
Fleet  Corporation  would  pay  the  amount  agreed  upon  for 
the  reason  that  it  appears  from  the  record  that  the  money 
out  of  which  the  agreed  sum  was  paid  was  not  appropriated 
to  the  Fleet  Corporation  and  could  not  be  expanded  by  it. 

One  exhibit  admitted  over  the  objection  was  ja  memoran¬ 


dum  from  Tilden  Adamson  Special  Examiner  of  the  Fleet 
Corporation  to  Joseph  Fairbanks,  Director  oi’  Claims  of 
that  Corporation  and  mentioned  above.  This  memoran¬ 
dum  suggested  a  basis  for  the  compromise  of  claims  made 
by  the  Shipyards  against  the  Fleet  Corporation  and  by  the 
latter  against  the  former.  Another  exhibit  the  admission 
of  which  was  objected  to  is  the  above  mentioned  report  and 
recommendation  addressed  to  the  Shipping  Bpard  signed 
by  J.  B.  Milliken,  Assistant  Counsel,  Department  of  Claims 
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of  the  Fleet  Corporation  ami  approved  by  Mr.  Fairbanks. 

The  significance  of  these  two  exhibits  as  claimed  by  the 
plaintiffs  is  that  'they  establish  the  fact  of  savings  as  con¬ 
tended  for  be  them.  Assuming  but  not  deciding  that  Mr. 
Adamson,  Mr.  Mill  ikon  and  Mr.  Fairbanks  could  make  ad¬ 
missions  which  would  he  binding  on  the  Fleet  Corporation, 
it  is  evident  that  the  figures  mentioned  in  those  exhibits 
are  based  upon  what  appears  in  the  audit  report,  Exhibit 
“A”,  and  is  Exhibit  “G"  both  of  which  are  discussed  above 
and  in  view  of  the  finding  of  the  Court  in  regard  to 
191  those  exhibits  it  is  obvious  that  Mr.  Adamson's  re¬ 
port  and  that  of  Mr.  Mill i ken  and  Mr.  Fairbanks 
were  improperly  admitted. 

Exception  has  been  taken  to  what  is  designated  as  an  as¬ 
persion  of  the  credibility  of  Mr.  Adamson. 

Assuming  but  not  deciding  that  Mr.  Adamson  expressed 
one  opinion  as  to  savings  at  one  time  and  a  different  one 
later  at  the  hearing  it  is  not  seen  what  difference  that  makes 
in  the  decision  of  the  case.  It  is  the  facts  and  the  law 
which  control  and  not  Mr.  Adamson's  opinion. 

Exception  is  taken  to  the  following  which  appears  in 
paragraph  SI  of  the  Auditor's  report: 

“Also  it  will  be  remembered  that  Mr.  George  Hutchinson, 
now  occupying  the  office  of  President  of  Newburgh  Ship¬ 
yards,  Inc.,  did  not  appear  before  the  Auditor  at  any  time 
during  the  protracted  hearings,  although  Mr.  Hutchinson 
was  repeatedly  notified  of  such  hearings.  There  is  a  strong 
persuasion  that  had  Mr.  Hutchinson  appeared  and  testified, 
any  and  all  doubt  would  have  been  removed  on  the  part  of 
the  defendants  as  to  the  savings  effected  through  the  con¬ 
struction  of  the  vessels  mentioned  *  *  *.'' 

For  reasons  that  are  too  obvious  to  warrant  a  statement 
of  them  the  exception  is  sustained. 


Representations  to  Plaintiffs. 

Exception  is  taken  to  the  finding  of  fact  as  to  representa¬ 
tions  made  to  the  employees  in  regard  to  the  savings  as 
■alleged  in  the  lull  the  claim  being  that  the  evidence  was 
entirelv  too  indefinite  to  warrant  such  finding. 

In  considering  this  exception  attention  may  be  called  to 
the  fact  that  one  of  the  witnesses  offered  for  the  purpose  of 


U.  S.  SHIPPING  BOARD,  ETC.,  ET  AL. 


167 


proving  that  such  representations  were  made  and|  who  was 
a  salaried  employee  of  the  Shipyards  testified  tljat  in  the 
beginning  he  supposed  that  the  distribution  of  sav- 

192  ings  was  to  be  made  among  the  salaried  employees 
only.  It  is  noted  also  that  the  person  who  was  presi¬ 
dent  of  the  Shipyards  during  the  performance  of  the  con¬ 
tracts  and  who  was  the  other  witness  as  to  the  alleged  rep¬ 
resentations  was  treated  bv  the  Auditor  as  a  disinterested 
witness  because  in  testifying  he  said  that  if  any  share  in 

savings  should  be  allotted  to  him  he  would  donate  such  share 

.  .  .1 

to  charitable  and  philanthropic  purposes.  This  witness 
also  testified  that  the  failure  to  take  care  of  the  Employees 
of  the  Shipyards  at  the  time  when  the  Shipyards  took  care 
of  itself  in  obtaining  a  settlement  was  “water  kinder  the 
bridge.  The  monev  should  have  been  distributed  when  the 
ships  were  completed  *  *  He  says  that  now  he 

feels  “morally  obligated  to  present  the  facts  of  the  case 
as  I  interpret  them  *  *  V’  He  says  further  “1  can 
sav  posit ivelv  that  I  never  made  a  statement  to  the  em- 
ployeos,  as  a  whole,  that  would  define  in  any  way  how  this 
hoped  for  saving  was  to  be  distributed.  1  can  absolutely 
say,  of  my  own  personal  knowledge,  that  I  never  made  any 
comment  at  all  as  to  how  it  was  to  be  distributed.  The 
reason  for  that  was  that  I  did  not  want  to  be  caught  with 
any  statements  that  I  would  not  be  able  to  back  up.”  He 
states  further  that  he  did  “very  freely  quote  the  language 
of  the  clause  in  the  contract  relating  to  savings  wl  ich  helped 
to  convey  the  impression,  which  I  very  much  desired  to  con¬ 
vey,  that  if  our  yard  was  especially  efficient  in  its  perform¬ 
ance  of  these  contracts,  there  might  be  substantial  sums 
available  for  distribution  to  such  persons  as  the  Emergency 
Fleet  Corporation  and  the  Newburgh  Shipyards,  Inc.,  might 
later  decide  were  entitled  for  the  credit  of  that  efficient  per¬ 
formance,  and,  therefore,  entitled  to  share  in  tli|e  distribu¬ 
tion.  Who  such  persons  would  be,  T  never  so  stated  my¬ 
self.” 

The  other  witness  who  had  first  thought  that  only  salaried 
employees  would  share  in  the  distribution  testified 

193  that  he  did  from  time  to  time  as  employees  came  to 
him  to  ask  for  raises  in  salaries  call  to  their  attention 

the  provision  of  the  contract  as  to  savings  and  that  in  many 
cases  tlicv  did  not  get  the  increase.  He  said  also  that  on 
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one  occasion  4 4 the  men'’  told  him  that  they  were  going  to 
leave  for  the  purpose  of  getting  higher  salaries  in  other 
shipyards  and  that  he  called  their  attention  to  said  clause. 
As  near  as  this  witness  comes  to  stating  that  the  notice  of 
the  clause  in  regard  to  savings  was  brought  to  all  the  em¬ 
ployees  of  Ihe  Shipyards  was  in  answer  to  a  question  as  to 
the  manner  of  so  doing.  He  stated  that  “it  was  brought 

to  their  attention  in  our  daily  conferences  with  the  execu- 

• 

tives:  it  was  brought  in  our  weekly  conference  with  the 
foremen  and  leading  men,  and  generally  at  several  times.” 
What  he  meant  by  “generally”  does  not  appear  and  there 
is  no  testimony  of  this  witness  from  which  it  is  made  to 
appear  that  at  any  time  when  the  employees  or  even  many 
of  them  were  together  their  attention  was  called  bv  him  to 

I '  * 

the  clause  in  regard  to  savings.  This  witness  further  testi¬ 
fied  as  follows : 


“The  Auditor:  At  the  so-called  mass  meetings  of  the 
workers  on  the  ships,  did  you  personally  ever  address  these 
people  or  hold  out  promise  as  to  the  distribution  of  the 
savings?  A.  Yes,  sir;  I  talked  it  over,  addressing  a  crowd 
of  people. 

Q.  Was  this  promise  emphasized  as  to  the  distribution 
of  savings  that  might  be  effected?  A.  Yes.  We  told  the 
men  the  cheaper  they  could  build  the  ships  the  more  it 
would  redound  to  their  benefit.  We  told  them  of  the  clause 
in  the  contract  and  that  they  would  participate  in  one-tliird 
of  the  savings. 


Q.  Those  represent  at  ions  were  not  made  alone  to  fore¬ 
men,  but  to  the  workmen  themselves?  A.  Yes.  Mr.  Des¬ 
mond  met  I  hr  workmen;  /  never  did.  It  was  always  my 
understanding  in  talking  to  Admiral  Capps  that  the  distri¬ 
bution  should  only  go  to  salaried  employees  whose  wages 
were  not  controlled  by  the  Macy  Award  Board.”  (Under- 
s  c  o  r  i  n  g  s  u  p  p  1  i  e  d . ) 


What  Mr.  Desmond  testified  appears  above. 

Assuming  but  not  deciding  that  before  any  of  the  em¬ 
ployees  may  recover  it  was  necessary  that  their  at- 
19-t-  tent  ion  should  have  been  called  to  the  terms  of  the 

contract.  The  evidence  does  not  show  that  they  all 
had  notice  of  them.  The  exception  to  the  findings  of  the 
Auditor  contained  in  paragraph  47  of  his  report  that  the 
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terms  of  the  contract  were  brought  to  the  attention  of  the 
employees  is  sustained. 

Faithful  Service  of  Employees. 

One  of  the  witnesses  for  the  plaintiff  testified  that  there 
were  delays  in  the  delivery  of  ships  at  the  time  contracted 
for  due  to  strikes  of  the  employees  of  the  Shipyards. 

Paragraph  4S  of  the  Auditor’s  report  reads  as  follows: 

“The  testimony  before  the  Auditor  shows  that  the  named 

♦ 

plaintiffs  in  the  bill  of  complaint  tiled  herein,  under  date 
of  June  23rd,  1924,  were  employed  by  the  said  Shipyards 
during  the  construction  of  the  ten  ships  covered  by  the 
two  contracts,  namely  5)1  -S.  C.  and  91-S.  C.  Supplemental, 
hereinbefore  mentioned.  The  foregoing  developed  from  an 
examination  of  the  payrolls  of  the  Shipyards  at  Newburgh, 
New  York,  which  examination  was  personally  m^ide  by  the 
Auditor,  under  date  of  August  13, 1925,  at  the  suggestion  of 
counsel,  and  in  the  presence  of  a  representative  from  the 
Washington,  I).  C.  Office  of  the  Elect  Corporation,  namely, 
Mrs.  E.  L.  M.  Archey,  of  counsel  for  defendants;  Mr.  Geo. 
Hutchinson,  President,  Newburgh  Shipyards,  Inc.;  your 


Auditor’s  Assistant,  Mr.  Tlicron  G.  Councilor,  C. IP.  A.,  aid¬ 
ing  in  the  work.  Furthermore,  from  a  personal  examina¬ 
tion  of  other  books  and  records  of  original  entry,  made  at 
Newburgh,  by  the  Auditor,  under  the  conditions  and  cir¬ 
cumstances  just  narrated,  convinces  him  that  the  named 


plaintiffs  in  said  bill,  in  addition  to  hundreds  of  other  em¬ 
ployees,  rendered  faithful,  continuous,  and  efficient  serv¬ 
ices,  in  the  construction  of  tin*  ten  vessels  referred  to.” 


Counsel  for  defendant  mentioned  in  that  paragraph  in 
her  brief  says : 

“*  *  *  The  books  and  records  of  the  Newburgh  Ship¬ 

yards,  Tne.,  show  the  names  of  the  persons  employed  by 
them,  the  period  of  employment  and  the  salary  or  wages  re¬ 
ceived.  Counsel  for  defendant  submit  that  such  a  record 
is  not  sufficient  to  show  that  the  employees,  or  any  of  them, 
rendered  faithful,  continuous  and  efficient  services  in  the 
construction  of  the  ten  vessels  involved  in  this  suit,  par¬ 
ticularly  since  the  shipbuilder  was  contemporaneously  en¬ 
gaged  upon  the  construction  of  other  ships  and  additional 
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facilities  to  the  shipbuilding  plant  (record  pages  110,  116, 
117),  and  the  permanent  employment  records  of  the  New¬ 
burgh  Shipyards,  Inc.,  do  not  indicate  upon  what  par- 
195  ticular  contract  or  work  the  employee  was  engaged, 
nor  the  character  of  the  service  rendered  as  to  faith¬ 
fulness  and  efficiency.” 


The  records  referred  to  by  the  Auditor  not  being  pro¬ 
duced  in  court  it  is  not  seen  how  the  finding  of  fact  made  bv 
the  Auditor  can  be  sustained,  particularly  in  view  of  the 
reference  by  him  to  his  “personal  examination  of  other 
books  and  records  of  original  entrv  *  *  V’  Whether 

counsel  for  defendants  saw  those  other  books  and  records 
of  original  entrv  is  not  disclosed  nor  are  they  before  the 
court. 

Reserves. 


Exception  is  taken  to  t he*  finding  of  the  Auditor  that  tiro- 
vision  was  made  by  the  Fleet  Corporation  in  its  “Reserve” 
to  cover  the  claim  of  the  employees  of  the  Shipyards  to  one- 
third  of  alleged  savings,  lie  bases  this  finding  upon  an  ex¬ 
hibit  produced  by  the  Shipping  Board  which  contains  cer¬ 
tain  items:  some  of  them  under  a  heading  “Cases  Which 
Have  Not  Received  Final  Shipping  Board  Action.”  One 
of  those  items  is  “Newburgh  Shipyards — Claims  of  em¬ 
ployees  for  participation  in  savings."  He  finds  that  the 
exhibit  was  approved  by  a  resolution  of  the  Shipping  Board 
which  provided  among  other  things  that  there  be  committed 
out  of  an  appropriation  made  to  it  by  Congress  a  large  sum 
to  cover  claims  pending  in  the  Claims  Department  of  the 
United  States  Shipping  Board  upon  which  action  had  been 
taken  but  which  claims  had  not  boon  settled  and  paid  and 
also  other  claims  which  had  been  heard  and  considered  by 

mf 

the  Shipping  Board  or  its  committee  on  claims  and  upon 
which  final  settlement  had  not  been  reached.  The  undis¬ 


puted  testimony  is  that  the  exhibit  above  referred  to  was 
compiled  after  not  before  the  adoption  of  the  resolution 
and  consequently  that  the  statements  made  in  the  exhibit 
could  not  have  been  approved  by  the  resolution. 

The  finding  that  provision  was  made  by  the  Fleet 
196  Corporation  in  its  reserve  for  the  present  claim  is 
also  contrary  to  the  evidence.  The  Fleet  Corpora- 
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tion  keeps  books  of  account  relating  to  the  financial  trans¬ 
actions  of  the  Shipping  Board  but  only  as  agent  of  the 
Board  and  also  keeps  its  own  ordinary  books  of  account. 
The  large  amount  committed  as  above  stated  appears  upon 
the  account  kept  for  the  Shipping  Board  in  a  lump  sum 
without  items. 

The  Auditor  did  not  make  any  suggestions  as  to  jhe  man¬ 
lier  of  distribution  nor  as  to  who  should  be  distributees  as 
directed  bv  the  order  of  reference  reserving  those  matters 
for  consideration  until  it  should  be  decided  whether  there 
is  a  sum  to  lie  distributed.  That  course  was  satisfactory 
to  the  parties  as  the  court  understands  and  so  is  approved. 

WALTER  1.  McCOY, 

Chief  Justice . 

Final  Decree. 


Filed  Mav  17,  1927. 

•  7 


This  cause  came  on  to  be  heard  on  May  28th  ipid  29th, 
192b,  upon  the  report  of  the  Auditor  of  this  Court  tiled  on 
May  3d,  192b,  and  the  exceptions  tiled  thereto  by  the  United 
States  Shipping  Board  Emergency  Fleet  Corporation,  now 
known  as  the  United  States  Shipping  Board  .Merchant 
Fleet  Corporation  (Independent  Offices  Act,  1928,  Ap¬ 
proved  February  11,  1927)  and  upon  the  motion  >f  plain¬ 
tiffs  to  confirm  said  report  and  to  overrule  each  a; id  every 
exception  thereto. 

Upon  consideration  whereof,  for  reasons  stated  in  writ¬ 
ing  and  filed  herein  on  the  5th  day  of  May,  1927,  and 
197  hereby  made  a  part  of  the  record  in  this  cause,  it  is 
ordered,  adjudged,  and  decreed  as  follows: 

First.  That  the  motion  of  the  plaintiffs  to  confirm  the 
report  of  the  Auditor  be,  and  it  is,  hereby  denied. 

Second.  That  the  exceptions  taken  by  the  United  States 
Shipping  Board  Emergency  Fleet  Corporation  numbered 
1,  2,  3,  5,  7,  8,  9,  10  (except  sub-paragraphs  (b),  (d),  (f), 
and  (g)),  12,  13,  14,  15,  lb,  17,  18,  19,  20,  21,  22,  23,  24, 
25,  2b,  27,  28,  29,  30,  31,  32,  33,  34,  35,  3b,  37,  38,  39,  40, 
41,  42,  43,  44,  and  45,  be,  and  the  same  are,  hereby  sus¬ 
tained. 
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Third.  That  the  report  of  the  Auditor  filed  herein  he, 
and  it  is  hereby  set  aside,  and  in  lieu  thereof,  the  Court, 
for  reasons  seated  in  its  opinion  aforesaid,  adopts  and 
accepts  the  findings  set  forth  in  said  written  opinion. 

Fourth.  And  it  further  appearing  from  the  evidence  that 
plaintiffs  are  not  entitled  to  recover  against  the  defend¬ 
ants,  or  any  of  them,  and  that  the  complaint  herein  should 
he  dismissed  upon  the  merits;  therefore,  the  premises  con¬ 
sidered,  it  is  by  the  Court  further  ordered,  adjudged,  and 
decreed : 

(a)  that  the  hill  of  complaint  herein  he.  and  it  is,  hereby 
dismissed  upon  tin*  merits  as  to  each  and  every  defendant, 
with  costs  to  he  taxed  and  paid  by  the  plaintiffs. 

(b)  That  the.  United  States  Shipping  Board  Emergency 
Fleet  Corporation,  now  known  as  the  United  States  Ship¬ 
ping  Board  Merchant  Fleet  Corporation  do  have  and  re¬ 
cover  of  and  from  the  plaintiffs,  the  costs,  charges,  and 
disbursements  paid  and  incurred  by  said  defendant  in  said 
cause,  the  same  to  be  hereafter  taxed  and  that  the  said 
United  States  Shipping  Board  Emergency  Fleet  Corpora¬ 
tion  have  a  writ  of  execution  for  the  collection 

198  thereof  as  at  law. 

Done  in  open  court  this  17th  dav  Mav,  1927. 

WALTER  I.  McCOY, 

Chief  Justice. 


From  the  foregoing  decree  tin*  plaintiffs  note  an  appeal 
in  open  court  and  the  cost  bond  on  appeal  is  hereby  fixed 
in  the  penal  sum  of  $100  or  in  lieu  thereof  a  cash  deposit 
of  $50.00. 

j  WALTER  1.  McCOY, 

Chief  Justice. 

Menu  fraud  a. 

June  9,  1927. — $50  deposited  bv  plaintiffs’  Attorneys  in 
lieu  of  bond  on  appeal. 

Statement  of  Evidence,  in  duplicate,  submitted,  and  no¬ 
tice  tiled. 

Assignment  of  Errors. 

Filed  June  9,  1927. 

******* 

The  plaintiffs  having  appealed  to  the  Court  of  Appeals 
of  the  District  of  Columbia  from  the  final  decree  entered 
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in  the  above  entitled  cause  file  this  their  assignment  of 
errors  upon  the  appeal  so  taken  and  say  that  in  remedying 
the  final  decree  the  trial  court  erred  as  follows: 

1.  In  denying  the  motion  of  the  plaintiffs  to  confirm  the 
report  of  the  Auditor  filed  in  t lie  above  entitled  cause. 

2.  In  sustaining  exceptions  taken  by  the  defendant,  the 

United  States  Shipping  Board  Emergency  Fleet  Cor- 
199  poration  numbered  1,  2,  3,  5,  7,  8,  9,  10  (except  sub- 
paragraphs  (b),  (d),  (f)  and  (g),  12, 13, 14,  15, 1G,  17, 
18,  19,  20,  21,  22,  23,  24,  25,  2(5,  27,  28,  29,  30,  31,  32,  33, 
34,  35,  36,  37,  38,  39,  40,  41,  42,  43,  44  and  45. 

3.  In  setting  aside  the  report  of  the  Auditor  and  substi¬ 
tuting  in  lieu  thereof  findings  set  forth  in  the  written  opin¬ 
ion  of  the  court  heretofore  filed. 

4.  In  dismissing  t lie  bill  of  complaint  of  the  plaintiffs 
upon  its  merits. 

5.  In  decreeing  that  the  defendant,  the  United  States 
Shipping  Board  Emergency  Fleet  Corporation,  have  and 
recover  from  the  plaintiffs  its  costs,  charges  and  disburse¬ 
ments  incurred  in  this  cause. 

6.  In  not  permitting  this  cause  to  proceed  to  trjal. 

7.  In  not  referring  this  cause  again  to  the  Auiiitor  for 
further  proceedings. 

8.  In  dismissing  the  plaintiffs’  bill  of  complaint  without 
a  trial  of  the  issues  raised  by  the  pleadings. 

9.  In  entering  the  final  decree  of  May  17,  1925. 

DOUGLAS,  OB  EAR  &  DOUGLAS, 
By  JO.  V.  MORGAN, 

ASHBY  WILLIAMS, 

Attorneys  for  Plaintiffs . 

Service  of  copy  of  the  foregoing  assignment  of  errors 
acknowledged  this  9th  day  of  June,  1927. 

PEYTON  GORDON, 

U.  S.  Attorney ,  Attorney  for  Defendants. 
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Designation  of  Record . 
Filed  June  9,  1927. 


The  Clerk  will  include  in  the  Transcript  of  Record  on 
appeal  in  the  above  entitled  cause  the  following: 

1.  June  23,  1924,  Bill  of  complaint  and  exhibits. 
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2.  July  21,  1924,  Motion  of  defendants  to  dismiss  the 
bill  of  complaint. 

3.  Nov.  24,  1924,  Memorandum  opinion  of  Hoehling,  J. 

4.  Dec.  12,  1924,  Order  overruling  motion  to  dismiss  bill 
of  complaint. 

5.  Jan.  10,  192b,  Answer  of  the  defendant,  United  States 
Shipping  Board  Emergency  Fleet  Corporation,  to  the  bill  of 
complaint. 

(>.  Feb.  9,  192o,  Motion  of  defendants  for  interrogatories. 

7.  Meli.  9,  1927),  Order  denying  Motion  for  interroga¬ 
tories. 

8.  Meh.  10,  1927),  Petition  of  defendants  for  separate 
hearing. 

9.  Apr.  20,  1927),  Memorandum  opinion  of  Hoehling,  J. 

10.  June  16,  1927),  Order  referring  cause  to  the  Auditor. 

11.  July  20,  1927),  Order  granting  leave  to  plaintiff  to 
file  amended  bill  of  complaint. 

12.  Julv  20,  1927),  Order  referring  cause  to  Auditor. 

13.  July  20,  1927),  Proposed  form  of  notice  of  advertise¬ 
ment  approved  by  Hoehling,  J. 

14.  July  23,  1927),  Amended  bill  of  complaint. 

17).  Aug.  7),  1927),  Order  for  Auditor  to  examine  books  and 


records  at  Newburgh,  Xew  York. 

1(>.  May  3,  1 920,  Report  of  the  Auditor. 

17.  May  13,  1920,  Defendant's  exceptions  to  Auditor’s 
report. 

18.  May  18,  1920,  Motion  of  the  plaintiff  to  overrule  de¬ 
fendant  's  exceptions. 

19.  May  5,  1927,  Memorandum  opinion  by  McCoy,  C.  J., 
re  exception  to  Auditor’s  report. 

201  20.  May  17,  1927,  Final  decree. 

21.  Minute  entry  of  deposit  of  $50  cash  in  lieu  of 
appeal  bond. 

22.  Memo.:  State  of  evidence  filed. 

23.  Statement  of  evidence. 

24.  Assignment  of  errors. 

25.  This  designation. 


DOUGLAS,  OBEAR  &  DOUGLAS, 
Bv  JO.  V.  MORGAN, 

ASHBY  WILLIAMS, 

Attorneys  for  Plaintiffs. 
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Service  of  copy  of  the  foregoing  designation  of  record 
acknowledged  this  Dili  day  of  June,  1927. 

PEYTON  GORDON, 

U.  S.  Aft  if..  Attorney  for  the  Defendant 
United  States  Emergency  Fleet  Corporation. 

Memoranda. 

July  18,  1927. — Statement  of  Evidence  submitted. 

August  1, 1927. — Statement  of  Evidence  signed  and  made 
of  record. 

202  Supreme  Court  of  the  District  of  Columbia. 

United  States  of  America, 

District  of  Columbia,  ss: 

1,  Frank  E.  Cunningham,  Clerk  of  the  Supreme  Court  of 
the  District  of  Columbia,  hereby  certify  the  foregoing  pages 
numbered  from  1  to  201,  both  inclusive,  to  be  a  true  and 
correct  transcript  of  the  record,  according  to  directions  of 
counsel  herein  filed,  copy  of  which  is  made  part  of  this 
transcript,  in  cause  No.  42767  in  Equity,  wherein  Edwin  C. 
Bennett  et  ah  are  Plaintiffs  and  United  States  Shipping 
Board  Emergency  Fleet  Corporation  et  ah  are  Defendants, 
as  the  same  remains  upon  the  files  and  of  record  in  said 
Court. 

In  testimonv  whereof,  I  hereunto  subscribe  m\t  name  and 
affix  the  seal  of  said  Court,  at  the  City  of  Washington,  in 
said  District,  this  6th  day  of  December,  1927. 

(Seal  Supreme  Court  of  the  District  of  Columbia.) 

FRANK  E.  CUNNINGHAM, 

i  Clerk. 
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203  Iii  the  Supreme  Court  of  the  District  of  Columbia. 

Equity.  Xo.  42767. 

Edwin  C.  Bennett  et  al.,  Plaintiffs, 

vs. 

United  States  Shipping  Boai:d  Emergency  Fleet  Corpora- 

tion  et  al.,  Defendants. 

Notice  of  S xb m /ssion  of  the  Statement  of  E valence. 

To  Messrs.  Peyton  Cordon.  Stephen  Barker,  and  E.  M. 
Archey,  Attorneys  for  Defendant  United  States  Ship¬ 
ping  Board  Emergency  Fleet  Corporation: 

Please  take  notice  that  on  July  IS,  1027,  at  10  o'clock  a. 
m.  we  will  submit  to  the  Honorable  Walter  l.  McCoy,  Chief 
Justice  of  the  Supreme  Court  of  tin*  District  of  Colum¬ 
bia,  for  settlement  in  the  above  entitled  cause  a  statement 
of  the  evidence  taken  before  the  Auditor,  of  which  state¬ 
ment  the  attached  is  a  copy,  two  duplicate  originals  of 
which  statement  of  evidence  have  been  tiled  on  the  9th  day 
of  June,  1927. 

DOUGLAS,  OBEAK  &  DOUGLAS, 
JO.  V.  MORGAN, 

ASIIBY  WILLIAMS, 

i  Attorneys  for  Plaint  iff s. 


Service  of  a  copy  of  the  aforegoing  statement  of  evidence 
acknowledged  this  9th  dav  of  June,  1927. 


i  PEYTON  GORDON, 

U.  S.  Atty.. 

Attorney  for  the  Defendant  United  States 

Emergency  Elect  Corporation. 
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204  In  the  Supreme  Court  of  the  District  of  Columbia. 

Equity.  Xo.  42707. 

i 

Edwin  C.  Bennett  et  al.,  Plaintiffs,! 


United  States  Shipping  Board  Emergency  Fle>:t  Corpora¬ 
tion  et  al.,  Defendants. 

Statement  of  E ride nee. 

Be  it  remembered  that  the  above  entitled  cause  came  on 
for  hearing  on  the  17th  day  of  August,  A.  1).  1925,  before 
Herbert  L.  Davis,  Esquire,  Auditor  of  the  Supreme  Court 
of  the  District  of  Columbia,  Messrs,  (diaries  .f.  Douglas, 
Ashby  Williams  and  Jo.  V.  Morgan,  appearing  on  behalf 
of  the  plaintiffs  and  Mr.  Stephen  Barker  and  Mrs.  E.  L.  M. 
Arcliey  appearing  on  behalf  of  the  defendants,  the  United 
States  Shipping  Board  Emergency  Elect  Corporation. 

Thereupon  Edwin  C.  Bennett,  one  of  the  plaintiffs,  testi¬ 
fied  on  behalf  of  the  plaintiffs  as  follows: 

I  am  a  Naval  Architect  and  Consulting  Engineer  and 
have  been  engaged  in  shipbuilding  in  such  capacity  about 
thirtv-two  vears  in  Great  Britain,  and  since  1905,  in  this 
country.  In  May,  1917,  1  was  employed  by  Newburgh 
Shipyards,  Inc.,  at  Newburgh,  N.  Y.,  as  vice-president,  and 
general  manager  and  continued  in  such  employ  until  No¬ 
vember,  1921. 

Thereupon,  counsel  for  the  plaintiff  introduced  in  evi¬ 
dence  copies  of  the  contract  between  the  Newljurgh  Ship¬ 
yards,  Inc.,  and  the  United  States  Shipping  B<|>ard  Emer¬ 
gency  Fleet  Corporation,  “representing  United  States  of 
America,”  designated  Xo.  91  S.  C.,  dated  October  29,  1917. 

It  was  stipulated  in  the  record  that  Exhibit  1-A  to 
205  the  bill  of  complaint,  filed  Juno  23,  1924,  should  be 
admitted  in  evidence  in  lieu  of  the  original  contract. 

Thereupon,  counsel  for  the  plaintiffs  introduced  in  evi¬ 
dence,  copy  of  contract  between  Newburgh  Shipyards,  Inc., 

12 — 4687a 
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and  the  United  States  Shipping  Board  Emergency  Fleet 
Corporation  ‘ i representing  United  States  of  America,” 
dated  March  1G,  1918,  and  designated  “Supplemental  to 
Contract  #91  S.  C.  It  is  agreed  and  stipulated  that  copy 
of  the  supplemental  contract  dated  March  1G,  1918,  at¬ 
tached  to  the  bill  of  complaint  as  Exhibit  1-I>,  is  a  correct 
copy  of  the  original  of  that  contract  and  that  the  same  may 
be  considered  on  appeal  without  the  necessity  of  including 
the  same  in  this  statement  of  evidence. 

The  witness  continued:  The  construction  of  the  entire 
ten  boats  under  the  contract  ended  April  27,  1920.  That 
was  the  date  the i  ships  sailed  down  the  river  and  were  de¬ 
livered  to  the  Fleet  Corporation’s  representatives.  Over 
the  objection  of  the  defendant  witness  testified:  The  work 
actually  commenced  on  the  ships  in  July,  1917. 

Thereupon,  counsel  for  the  plaintiffs  read  to  the  witness 
the  following  provision  from  the  contract  between  the  New¬ 
burgh  Shipyards,  Inc.,  and  the  Emergency  Fleet  Corpora¬ 
tion  : 

“Should  the  actual  cost  upon  audit  be  loss  than  the  re¬ 
vised  estimated  basis  cost,  such  saving  shall  be  divided  into 
three  equal  parts,  one  of  which  shall  accrue  to  the  Agent 
(the  Newburgh  Shipyards,  Inc.),  one  of  the  Owner  (the 
Fleet  Corporation),  and  the  third  shall  be  distributed  in 
such  manner  as  mav  be  agreed  to  bv  the  Owner  and  Agent 
with  a  view  of  recognizing  continuous,  faithful  and  eOi- 
cient  performance  of  duty  on  the  part  of  employees.** 

Counsel  then  asked  the  witness  if  such  provision  of  tin* 
contract  had  come  to  his  knowledge.  Over  the  objection 
and  exception  of  counsel  for  the  Fleet  Corporation,  the 
witness  testified:  This  provision  did  come  to  my  knowledge 
and  it  was  brought  to  the  notice  of  the  employees  generally 
on  numerous  occasions.  It  was  brought  to  their  attention 
in  our  daily  conferences  with  executives;  it  was  brought 
up  in  our  weekly  conferences  with  the  foreman  and 
20G  leading  men,  and  general lv  at  several  times.  The 
witness  knows  that  this  was  done  with  the  sanction 
and  full  knowledge  of  the  Fleet  Corporation.  There  were 
several  representatives  of  the  Fleet  Corporation  at  the 
Newburgh  Shipyards  in  the  course  of  construction  of  these 
vessels;  and  during  the  course  of  construction,  these  repre- 
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sentatives  were  present  when  the  savings  clause  was  re¬ 
ferred  to  in  the  conference  with  the  men  and  no  objection 
was  made  by  tin*  representatives  of  the  Fleet  Corporation. 
From  time  to  time  the  District  Manager  of  t lie  Fleet  Cor¬ 
poration  was  present.  There  were  several  District  Mana¬ 
gers  during  the  course  of  construction.  Mr.  Kice  was  one, 
Mr.  Wilkey  was  another  and  there  were  three  or  four  of 
them  from  time  to  time.  Then  there  were  representatives 
of  the  Industrial  Relations  Group  of  the  Emergency  Fleet 
Corporation  who  came  either  from  Washington  or  Phila¬ 
delphia.  In  the  presence  of  such  representatives,  state-, 
ments  concerning  the  savings  clause  were  made  personally, 
either  in  conversation  as  to  the  industrial  conditions  of  the 


yard  or  when  these  representatives  attended  the  meetings 
of  the  executives  and  foremen. 

To  all  the  foregoing  testimony  relating  to  notice  of  the 
savings  clause,  the  counsel  for  the  Fleet  Corporation  ex¬ 
cepted  and  objected. 

The  witness  continued:  On  many  occasions,  employees 
came  and  asked  me  for  raises  in  salaries  and  on  these  occa¬ 
sions  I  brought  to  their  attention  the  provision  of  the  con¬ 
tract  respecting  savings.  The  result  was  that  in  many 
cases  he  did  not  get  the  raise.  1  represented  what  the  con¬ 
tract  stated  as  to  participation  in  savings  and  that  by  cut¬ 
ting  down  the  cost  they  would  benefit  financially.  On  one 
occasion,  the  men  told  me  they  were  going  to  leave  the  em¬ 
ploy  of  the  Newburgh  Shipyards  and  go  to  other  yards  at 
higher  salaries  and  I  called  to  these  men’s  attention  the 
provision  of  the  contract  respecting  salaries. 

To  the  foregoing  testimony,  counsel  for  the  Fleet  Cor¬ 
poration  objected  and  the  following  occurred: 

207  The  Auditor:  The  objection  goes  more  to  the  form 
of  the  question  than  to  the  subject.  Take  a  concrete 
case.  What  is  the  amount  of  your  own  claim,  Mr.  Bennett, 
against  any  alleged  saving  in  the  cost  of  the  construction 
of  these  ships?  'Under  the  terms  of  the  contract,  in  case 
there  were  savings,  a  certain  proportion  was  to  be  distrib¬ 
uted  among  the  employees,  taking  the  language  of  the  con¬ 
tract.  j 

Witness :  As  far  as  the  amount,  stated  in  a  sui|n  of  money, 
I  cannot  state,  for  the  reason  that  when  I  left  th^  Newburgh 
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Shipyards,  we  were  discussing  with  the  resident  representa¬ 
tive  of  the  Emergency  Fleet  Corporation,  Mr.  Rice,  a  basis 
on  which  this  settlement  should  be  made,  and  the  term  un¬ 
defined  at  that  time  was  what  constituted  continuous,  faith¬ 
ful  and  efficient  service,  and  until  that  was  defined  it  was 
impossible  to  determine  what  was  due  to  any  one  person. 

The  witness  continued:  From  the  date  of  the  contract 


until  the  ten  ships  were  delivered,  I  think  that  00  per  cent  of 
my  time  was  employed  on  the  work  of  constructing  these 
ships.  My  salary  was  $10, 000.00  a  year.  It  was  increased 
to  $12,500.00  and  later  on  to  $15,000.00. 

In  reply  to  a  question  by  the  Auditor,  witness  stated 
that  he  did  not  of  Jiis  own  personal  knowledge  know  whether 
or  not  there  was,  in  the  actual  cost  of  these  ten  ships,  any 
actual  saving  in  the  contract  price  agreed  upon  due  to  in¬ 
creases  in  salaries  of  officers  of  the  Newburgh  Shipyards, 
Inc.,  increase  in  compensation  to  the  various  artisans,  etc.; 

that  he  had  access  to  the  books  of  original  entrv  and  record 

*  • 

of  the  Newburgh  Shipyards,  Inc.;  and  was  Vice-President 
and  General  Manager  during  this  whole  period. 


Thereupon,  the  following  occur-ed: 

The  Auditor:  Ifpon  my  recent  visit  to  Newburgh,  with 
the  consent  of  counsel  for  the  United  States  Shipping 
20S  Board  Emergency  Fleet  Corporation  and  counsel  for 
the  plaintiff,  information  was  communicated  to  me 
that  there  was  a  disastrous  fire,  which  occur-ed  in  Septem¬ 
ber,  1920,  at  the  said  Shipyards,  which,  among  other  things, 
resulted  in  the  destruction  of  the  distribution  cards  for 
about  four  thousand  men,  covering  a  period  of  about  l.‘>() 
weeks,  and  the  distribution  cards  would  seem  to  be  of  great 
importance  in  making  our  preliminary  survey  of  this  entire 
matter.  Do  vou  recall  that  ? 

Witness:  1  do  recall  a  little  fire.  1  did  not  know  it  was 
a  disastrous  fire  and  I  did  not  know  it  consumed  as  manv 


records  as  vou  state. 

* 

The  witness  continued:  I  am  Chairman  of  the  Employees 
Protective  Association  of  the  Newburgh  Shipyards,  Inc. 
Demand  was  made  upon  the  Emergency  Fleet  Corporation 
for  settlement  of  t}ie  claims  of  the  employees.  This  demand 
was  denied.  As  far  as  the  witness  knows,  no  plan  for  dis¬ 
tribution  of  the  savings  has  ever  been  proposed  by  the  Fleet 
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Corporation.  The  Newburgh  Shipyards,  through  Mr. 
Hutchinson,  proposed  a  plan  of  distribution.  Thereupon 
counsel  for  t lie  plaintiff,  over  the  objection  and  except- 
tion  of  counsel  for  the  defendants,  introduced  in  evidence 
as  Exhibit  23 — Plaintiff,  a  proposed  plan  submitted  by 
Newburgh  Shipyards,  with  the  accompanying  as  follows: 

209  Ex.  No.  23,  Ptf.,  Kec.  P.  21.  Filed  Aug.  17/25.  H.  L. 
Davis,  Auditor  Supreme  Ct.  D.  C.  Feb.  15/27.  H. 
L.  D. 

Eq.  42767. 

Newburgh  Shipyards  (Incorporated),  Newburgh,  N.  Y. 
New  York  Office,  26  Beaver  Street. 


Telephone — Broad  352. 

United  States  Shipping  Board, 

Emergency  Fleet  Corporation, 


Apl 


il  6,  1923. 


Washington,  D.  C. 


Dear  Sirs: 

Attention  Colonel  Joseph  Fairbanks. 

When  in  Washington  in  the  Fall  and  early  Winter  of 
1922,  nr  various  conferences  between  vourself,  Mr.  Milli- 

\  j  7 

ken,  Mr.  Morgan  and  myself,  the  question  arose  as  to  the 
methods  of  handling  that  fund  (whatever  the  amount),  in 
accordance  with  Article  19,  Paragraph  3  of  our  Contracts 
91  and  91  Supplemental  with  the  Emergency  Fleet  Cor¬ 
poration.  You  will  note  that  this  paragraph  contains  the 
following: 

“  *  *  *  and  the  third  shall  be  distributed  in  such  manner 
as  may  be  agreed  to  by  the  owner  and  the  agent  with  a  view 
of  recognizing  continuous,  faithful  and  efficient  perform¬ 
ance  of  duty  on  the  part  of  employees.” 

Owing  to  the  various  war  conditions  which  existed  in 
1918  and  to  the  resultant  turmoil  in  labor  conditions  during 
1919,  it  seems  to  us  the  phrase  “continuous  service”  ac¬ 
cording  to  this  contract  should  be  limited  to  nclude  such 
employees  who  rendered  a  minimum  service  of  six  months’ 
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employment  on  this  contract.  Particularly,  is  this  so  that 
according  to  our  records  this  is  about  the  minimum  average 
time  required  frqm  tin*  keel  laying  to  the  launching  of  the 
ship,  and  or  minimum  average  time  required  for  the  other 
class  of  mechanics  and  various  branches  of  Mechanical  in¬ 
stallation. 

It  is  also  obvious  from  our  records  of  production  at  New¬ 
burgh  Shipyards  that  owing  to  the  various  conditions  of 
employment,  deliveries  of  material,  etc.,  that  these  em¬ 
ployees  can  be  classed  in  several  groups  to  bo  awarded 
recognition  for  continuous  and  loyal  service,  and  likewise 
to  permit  and  require  a  special  recognition  for  efficient  serv¬ 
ice.  It  is  self-evident  that  all  other  things  being  equal, 
from  the  ordinarly  operations  of  the  plant,  and  especially  in 
view  of  the  gradual  decrease  in  numbers  of  employees  after 
t lie  signing  of  the  Armistice,  that  as  far  as  practical  the 
more  efficient  of  the  older  employees  would  be  retained  in 
tin*  service  for  the  greatest  length  of  period  of  employment. 

From  all  of  our  operating  conditions,  taken  collectively 
and  separately,  it  seems  that  our  employees  under  the 
terms  of  this  clause  of  the  contract  should  be  divided  into 
the  following  classes: 

(lass  “A."  Those  employees  reasonably  continuously 
employed  for  a  period  of  six  to  eight  months. 

(’lass  “I>."  Those  emplovces  reasonable  continuouslv 
employed  for  a  period  of  eight  to  twelve  months. 

210  Class  “(’."  Those  employees  reasonably  con¬ 
tinuously  employed  for  a  period  of  twelve  to  sixteen 
months. 

(Mass  k*D."  Those  employees  reasonably  continuously 
employed  for  a  period  of  sixteen  to  nineteen  months. 

(Mass  “F."  MMiqse  employees  reasonably  continously  em¬ 
ployed  for  a  period  of  nineteen  to  twenty-two  months. 

(Mass  “F. "  Those  employees  reasonably  continuously 
employed  for  a  period  of  twenty-two  to  twenty-six  months. 

(Mass  “(i.”  Those  employee's  reasonably  continuously 
employed  for  a  period  of  twenty-six  months  and  over. 

1  nder  (Mass  “A."  our  records  indicate  there  are  418  em¬ 
ployees  rendering! such  service,  and  which  we  feel  should 
have  a  flat  award  of  840.00,  which  represents  about  the 
average  pay  for  a  ten  day  period. 
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Under  Class  “B,”  our  records  indicate  thejre  are  578 
employees  rendering  such  service,  and  which  we  peel  should 
have  a  flat  award  of  Class  “A”,  but  an  additional  average 
award  of  $25.00,  which  $25.00  represents  a  proportionate 
increase  of  a  flat  award  over  Class  “A”  as  represented  by 
their  average  increased  length  of  employment. 

Under  Class  “C”,  our  records  indicate  there  are  4-48  em¬ 
ployees  rendering  such  service,  and  which  should  have  a 
flat  award  of  $00.00  for  each  employee  with  an  additional 
average  award  of  $30.00  per  employee  to  represent  not  only 


'ar  period, 
nt  service 


the  award  for  continuous  employment  for  the  v 
but  also  for  continuous  employment  and  efficic 
during  that  period  including  the  early  commencement  of 
labor  turmoil  commencing  in  the  Spring  of  1019. 

Under  Class  “D,”  our  records  indicate  there  j^re  386  em¬ 
ployees  rendering  such  service,  and  which  should  have  a 
flat  award  of  $70.00  for  each  employee  with  an  [additional 
award  of  $50.00  per  employee  to  represent  not  only  the 
award  for  continuous  employment  for  the  war  period,  but 
also  for  continuous  employment  and  efficient  service  during 
that  period  including  the  early  commencement  of,  labor  tur¬ 
moil  commencing  in  the  Spring  of  1919. 

Under  Class  “E”,  our  records  indicate  there  are  341  em¬ 
ployees  rendering  such  service,  and  which  should  have  a 
flat  award  of  $100.00  with  a  special  average  award  of  $80.00 
per  employee. 

Ciuler  (Mass  “F”,  our  records  indicate  there  are  250  em¬ 
ployees  rendering  such  service,  and  which  should  have  a  flat- 
award  of  $150.00  with  additional  average  award  of  $125.00 
per  employee. 

Under  Class  “G”,  our  records  indicate  there  arc  24  em¬ 
ployees  rendering  such  service,  and  which  should  have  a 
flat  award  of  $450.00  with  additional  average  spe<|* 
of  $920.00  per  employee. 


(Here  follows  schedule  marked  page  211 


ial  award 


f) 


212  distributed  for  this  purpose.  All  the  checks  in  con¬ 
nection  with  such  distribution  would  be  Subject  to 
the  Emergency  Fleet  Corporation  audit  and  the  ^ewburgh 
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EDWIN  C.  BENNETT  ET  AT.  VS. 

Shipyards,  Inc.  would  furnish  the  Emergency  Fleet  Cor¬ 
poration  a  record  of  the  monthly  distribution. 

In  case  the  Newburgh  Shipyards,  Inc.  distributes  this 
money,  after  deducting  the  sum  covering  cost  of  distribu¬ 
tion  of  same,  and  anv  additional  awards  that  mav  be 
agreed  to  by  the  Emergency  Fleet  Corporation  on  the  sug¬ 
gestion  of  the  Newburgh  Shipyards,  Inc.,  the  balance  of 
the  monev  would  be  returned  to  the  Emergency  Fleet  Cor- 
po  ration. 

If  the  Emergency  Fleet  Corporation  elects  to  distribute 
this  money,  naturally  the  Newburgh  Shipyards,  Inc.  would 
not  be  obligated  to  reimburse  the  Emergency  Fleet  Cor- 
poration  in  case  the  cost  of  distribution  was  greater  than 
anticipated  above. 

'Whichever  party  distributes  this  fund  should  be  obli¬ 
gated  to  reimburse  the  other  party  for  their  proportionate 
expense  in  connection  with  such  distribution. 

Will  you  kindly  acknowledge  receipt  of  this  letter  and 
attached  papers,  and  at  your  early  convenience  advise  us 
as  to  what  policy  you  wish  to  pursue  in  this  matter. 

Verv  truly  yours, 

1  ‘  NEWBURGH  SHIPYARDS,  INC., 
(1EO.  HUTCHINSON, 

President . 

GILiAEH. 

Ends. 
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See 

Rec. 

Page 

■  21, 

Ex- 

hibit  No.  23,  Ptf.  Eq.  427(57.  Filed  Aug.  17,  1925. 
H.  L.  Davis,  Auditor  Supreme  Court,  I).  C.  Feb.  15,  1927. 
H.  L.  I).  Defendant  objects  to  admission  of  this  exhibit 
on  grounds  it  is  incompetent,  irrelevant  and  immaterial. 
E.  L.  M.  Arcliey,  of  counsel  for  defendant.  0.  K.  Jo  V. 
Morgan,  Atty.  for  Plffs. 


U.S.S.B. 

E.F.C. 


Sheet  -  3  - 


All  of  the  above  is  more  dearly  indicated  as  per  the  following 
Schedule: 

FIXED  AMOUHT  BASED  OH  HOURLY  RATE 

Ho.  of  Ho,  of  Per  Ave .  per 

Months  Employ-  Employ-  ilnploy- 

Claas  Service  eea. _ ee  Total  ee  Total  Total 


A 

6—8 

418 

40.00 

B 

8-12 

578 

40.00 

C 

12-  16 

448 

60.00 

D 

16-  19 

386 

70.00 

E 

19-  22 

341 

100.00 

F 

22-26 

250 

150.00 

G 

26  &  over  24 

450.00 

zi 40 

4  16,720.00 
23,120.00 
26,880.00 
27,020.00 
34,100.00 
37,500.00 
10.800.00 


25.00 

30.00 

50.00 

80.00 

125.00 

920.00 


14,454.13 

13,436.60 

19,306.30 

27,280.00 

31,250.00 

22,080.00 


16,720.00 

37,574.13 

40,316.60 

46,326.30 

61,380.00 

68,750.00 

32,880.00 


I  understand  from  your  Mr.  Adamson  that  this  "Third  Part"  is  $310,460.68. 


You  will  note  that  this  schedule  does  not  include  a  distribution  of  th* 
entire  amount.  Ve  deemed  it  advisable  to  have  a  small  amount  held  so  that  in 
case  developments  indicate  that  Jthe  attached  sheets  have  not  properly  recog¬ 
nised  three  or  four  employees,  it  will  be  possible  so  to  do.  Also,  we  feel 
that  the  oost  of  distribution,  which  cost  will  probably  be  about  41,000.00, 
should  be  deducted  from  amount  of  this  fund. 


.  I  aa  attaching  herewith  sheets  Indicating  our  employees  according  to 
this  schedule  classification  and  their  possible  participation  according  to 
this  schedule.  Thin  special  average  allotment  per  employee  n&a  been  dis¬ 
tributed  on  a  percentage  basis  that  the  individual  employee 'ci  rate  bears 
to  all  the  other  rates  in  his  particular  classification  of  this  schedule. 


Ve  respectfully  call  your  attention  that  some  of  these  employees  are 
now  in  our  service  and  we  confidently  expect  that  many  more  tjlll  be  in  our 
service  during  various  periods  of  the  year  1923. 

According  to  the  income  tax  rules  it  is  neoessary  for  the  Hewburgh 
Shipyards,  Inc.  to  report  to  the  Internal  Revenue  Department  the  earnings 
or  amounts  paid  to  all  of  our  eaq>loyees  receiving  over  41,000.00,  during 
each-  year,  arid  it  therefore  becomes  necessary  for  our  records  to  indicate 
clearly  the  amounts  any  of  these  employees  receive  as  their  plortlon  of 
this  "third  part". 

•  in  the  actual  distribution  two  ways  are  possible  and  practical. 

First,  for  the  Emergency  Fleet  Corporation  to  have  indlilldual  oheoks 
drawn  for  these  amounts  as  indicated  on  attached  sheets  and  Sent  to  the 
Hewburgh  Shipyards,  Inc.  for  distribution  and  proper  reports  of  such  dis¬ 
tribution  to  be  made  to  the  Emergency  Fleet  Corporation  monthly. 

Second,  for  this  distribution  to  be  paid  exactly  as  our  payrolls  were 
handled  under  the  Emergency  Fleet  Corporation  supervision  during  the  ful- 
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CLASS  "G" 


SAME 

• 

Barclay,  Bohn  J. 
Bennett,  2.  C. 
Christie,  Jesse  W« 
Bale,  Thomas  A. 


EMPLOYEES  WHO  W03EZT  26  MONTHS  AND  OVsjR 
LAST  KNOWN  ADDRESS  OCCUPATION 


AVERAGE 
HOURLY  HAS 


64  Cypress  Ave., 
Newburgh,  N.Y. 
Leonla,  S.  J, 


Marine  Engineer 
Vice-President 


1.41 


EMFL0YEE3 
SIIARE  OF 
SAVINGS 


Asst .Foreman  Machin¬ 
ist 


4.60 

.92 


1.01 


R.F.B.  No.  2, 

Newburgh,  N.Y. 

75  So.  Robinson  Ave .Burner  &  Welder 
Newburgh,  N.Y.  Foreman 

Desmond,  Thomas  C.  Technology  Club,  President 

New  York  City. 

Ferguson,  George  2.  148  Renwlok  St.,  Foreman  Carpenter 

Newbuxgh,  N.Y. 

Gee,  Ira  £.  9  Bay  View  Terrace  Mechanical  Engineer  1.48 

Newburgh,  N.Y. 

Greany,  Patrick  F.  New  Windsor,  N.Y. 


Hlldebrandt,  Edward  136  Chambers  St. 


Foreman  -  Cranes  .81 

Asst.  Chief  Engineer  1.27 


1,147.58 
2,725.78 
905.16 
949.68 
2.9p  1,884.73 

l.ftjs  1,221.78 
1,182.21 
850.73 
1,078.31 


Hodge,  Franois  E. 

Newburgh,  N.Y. 

175  Carter  St., 

Bolter  &  Driller 

1.7f 

>  1.320.73 

Hutchinson,  George 

‘Newburgh,  N.Y. 

385  Grand  St., 

Foreman 

Pres.  &  Gen’l 

3.9i 

3  2,394.31 

Lahey,  Joseph  F. 

Newburgh,  N.Y. 

78  Liberty  St., 

Manager 

Asst.  Purchasing 

J 

)  939.79 

McArthur,  D. 

Newburgh;  N.Y. 
Philadelphia,  Pa. 

Agent 

Foreman  Angle smith 

1.4* 

i  1,182,21 

Mitchell,  James  A. 

88  Henry  Ave., 

General  Superinten- 

2.2* 

)  1,582.94 

Morgan,  Theodore  B. 

Newburgh,  N.Y. 

170  Grand  St., 

dent 

Comptroller 

2.5! 

5  1,701.68 

Mullen,  Hal  G. 

Newburgh,  N.Y. 
Third  Street, 

Treasurer 

2.5: 

L  1,691.78 

Newburgh,  N.Y. 

Robertson,  Alexander  LeRoy  Place 

Chief  Engineer 

1.7! 

j  1,315.78 

Ruoh,  Frederick  J. 

Newburgh,  N.Y.' 

314  Grand  St., 

Production  Endlneer 

1.6(j 

)  1,241.58 

Shaw,  G.  H. 

Newburgh,  N.Y. 

183  First. St., 

Blacksmith  Foreman 

1 .34 

t  l; '112. 94 

Stokey,  Ellsworth  B 

Newburgh,  N.Y. 

.  4  Lilly  Street 

Asst.  Comptroller 

1.7C 

>  1,291.05 

Sweet,  Harry  W. 

Newburgh,  N.Y. 
Greenport,  L.  I. 

Asst.  Gen* 1  Manager 

3.33 

i  2,097.46 

Thomas,  A. 

19  Edward  St. 

Rigger  Foreman 

•  9S| 

i  939.79 

Youngberg,  Eric 

Newburgh,  N.Y. 

49  Beacon  St . , 

Foreman  -  Plate  Shop 

1.07 

979.37 

Newburgh,  N.Y. 

Ho.  4687.  Edrrii:  2.  Bennett,  et  al., 
▼8.  Appel  lan  ta. 

United  States  Shipping  Board 
Saergency  Fleet  Corporation,  et  al. 
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class  *A" 

I 

EMPLOYEES  WHO  WORKED  FROM  SIX  TO  EIGHT  MOUTHS 


SAME  LAST  KNOWN  ADDRESS  OCCUPATION  EMPLOYEES  swap* 

OF  SAYINGS 

Abrams,  Fred  S.  Garnervllle,  N.Y.  Hook  Fastener  |40.00 
Abrams,  Theron  300  Firat  Street,  Newburgh,  N.Y,  Burner  40.00 
Aeker,  Percy  M.  826  South  St*,  Peekakill,  N.Y.  Erector  40^00 
Aloom,  Joseph  R.F.D.  No.  4,  Newburgh,  N.Y.  Erector  40.00 
Allen,  George  Cornwall,  N.Y.  Riveter  40.00 
Anderson,  James  M.  14  Mill  Street,  Newburgh,  N.Y.  Laborer  40.00 
Anderson,  John  W.  South  St.  nr. West  St.,  Newburgh, 

N.Y.  Bolter  40.00 
Anderson,  J.  Walter  Pine  Buah,  N.Y.  Reamer  40.00 
Anerlo,  Manual  271  Washington  St.,  Newburgh,  N.Y.  Laborer  40.00 
Angea,  Joseph  127  Water  St.,  Newburgh,  N.Y.  Holder-on  40.00 
Armando,  Gavaxsonl  264  Washington  St.,  Newburgh,  N.Y.  Laborer  40.00 
Aton,  Lawrence  14  Montgomery  St.,  Newburgh,  N.Y.  Holder-on  40.00 
Babcock,  Clarence  11  Johnston  St.,  Newburgh,  N.Y.  Heater  40.00 
Baird,  George  Warwick,  N.  Y.  Carpenter  40.00 
Ball,  Thomas  S.  Tails  Gate,  N.Y.  Holder-on  40.00 
Banker,  Samuel  81  Highland  Avenue,  Middleton, 

N.Y.  Reamer  Helper  40.00 
Bannon,  Frank  J.  128  Liberty  St.,  Newburgh,  N.Y.  Llnerman  40.00 
Barber,  Lester  Warwick,  N.  Y.  Pipefitter 

Helper  40.00 

Barley,  Ray  Orr's  Mills,  N.  Y.  Passer  40.00 
Barnhart,  Oraon  132  Johnston  St.,  Newburgh,  N.Y.  Helper  40.00 
3arr,  Robert  63  Carson  Avenue,  Newburgh,  N.Y*  Loftsman  40.00 
Barardlnelll ,  James  180  Renwi&k  St.,  Newburgh,  N.Y.  Bolter  40.00 
Barry,  Roy  Marlborough,  N.Y.  Pipefitter 

Helper  40.00 

Bell,  Isaac  116  So.  Broad  St.,  Poeksklll.N.Y*  Erector  40.00 
Bell,  James  2  Little  Ann  St.,  Newburgh,  N.Y.  Heater  40.00 
Belli,  John  Marlborough,  N.Y.  Engineer  40.00 
Benincasa,  Domenico  Central  Valley,  N.Y.  Paoksr  40.00 
Benjamin,  Charles  135  Monument  St.,  Newburgh,  N.Y.  Holder-on  40.00 
Bennett,  William  W.  35  Washington, St. ,  Newburgh, N.Y.  Holder-on  40.00 
Benson,  Jose  334  Liberty  St.,  Newburgh,  N.Y.  Laborer  i  40.00 
Beslmer,  William  75  Main  St.,  Walden,  N.Y1  Fitters  Helper  40.00 
Seat,  Douglas  D.  142  Main  St.,  Beacon,  N.  Y.  Riveter  40.00 

;|I ,250  .TO 
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Class 


Shoot  -2- 


HAKE 


LAST  KNOWN  ADDRESS 


OCCUPATION 
Amount  carried  forwar 


Beyers,  William  0. 
Beyer,  Fred 
Blain,  Clarence 

Blair,  George 
Blaney,  James 
Blank,  Charles 
Bl&alok,  111  chad 
Bond,  Charles  E. 
Bose well,  William 
Bowker,  Andrew 
Branch,  Richard 
Braw,  Benjlamln 
Braw,  Isadore 
Brennan,  Vincent 
-Brick,  John  T. 
Briggs,  George 
Brophy,  Patrick  A. 
Brophy,  William 
Brown,  Miller 
Brown,  William  0. 
Brownson,  W.  H. 
Bruce ,  John 
Brzowtok,  Andrew 
Burger,  Charles 
Burls igh,  Richard  C 
Buswell,  Fred  J. 
Baker,  Francis  R. 
Barger,  Lester 
Bramall ,  Harry 
Cahorshak,  John  J. 
Calhoun,  J. 

Calvino,  Joeseph 
Calyer,  Charles 
Cameron,  Alexander 
Carangle,  Oscar 


Y.M.C.A.,  Newburgh,  S.  Y*  Riveter 

Eaverstraw,  N.Y.  Carpenter 

138  West  Parmenter  St.,  Holder-on 

Newburgh,  N.Y. 

65  Carson  Avenue,  Newburgh.N.Y.  Leadingman 

74  Grand  Street,  Newburgh,  N.Y.  Chipper  «  Caulker 

75  Grove  St.,  Beacon,  N.Y.  Painter  Helper 

77  Wolcott  Ave.,  Beacon,  N.Y.  Laborer 


EMPLOYEES  SHARE 
OF  SAVINGS 


40.00 

40.00 

40.00 


86  Montgomery  St.,  Newburgh, N.Y.Linerman 


Rose ton,  N.Y.  Laborer 

29  Liberty  St.,  Newburgh,  N.Y.  Burner 
79  Smith  St.,  Newburgh,  N.Y.  Holder-on 

22  Liberty  St.(  Newburgh,  N.Y.  Shlpfltter 
22  Liberty  St.,  Newburgh,  N.Y.  Laborer 
210  Dubois  St.,  Newburgh,  N.Y.  Burner  Helper 
17  Lanier  St.,  Newburgh,  N.Y.  Furnace  Helper 

50  Ann  St.,  Newburgh,  N.Y.  Riveter 

Gracy  Point,  N.Y.  Bolter  Helper 

50  Fifth  St.,  Newburgh,  N.Y.  Burner  Helper 
New  Windsor,  N.Y.  Bolter 

45  Carpenter  Ate.,  Newburgh.N.Y  Laborer 
22  Bush  Ave .,.  Newburgh ,  N.Y.  ShlpXltter 

29  Robinson  Ave.,  Newburgh,  N.YLAborer 
103  William  St.,  Newburgh,  N.Y.  Carpenter 
224  Renwlck  St.,  Newburgh,  N.Y.  Laborer 
Klddlehhpe,  N.Y.  Bolter  Learner 

26  Colden  St.,  Newburgh',  N.Y.  Pipefitter 
Wappingers  Falls,  N.Y.  Bolter 

16  Washington  St., Newburgh, N.Y.  Erector 
79  Overlook  Place,  Newburgh, N.Y.Bolter 
16  Farrell  St.,  Newburgh,  N.Y,  Loftsman 
35  High  St.,  Newburgh,  N.Y.  Machinist 
135  Washington  St., Newburgh, N.Y. Reamer 
R.F.D.  No.  1,  Newburgh,  N.Y.  Laborer 
Walden,  N.Y.  Bolter 

21  Spring  St., Newburgh,  N.*.  Passer 


40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00. 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 


$  2,680.00 


So*  4667*  Edwin  C„  Bennett,  et  al., 
vs*  Appellants, 
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CAaSS  '"jl"  Sheet 


BA ME 


LAST  KHOWH  ADDRESS 


OCCUPATIOH 


EMPLOYEES  SHARE 
OF  3AVIBGS 


Amount  carried  forward. ,  $2,680.00 


Carey,  Aaron  66  Carson  Ave.(  Hewburgh,  H.Y.  Shipfitter 

Carlson,  Petor  162  Fullerton  Are* ,Hewburgh, H.Y. Riveter 
Carr,  Clifford  C.  50C  Liberty  St.,  Hewburgh,  N.Y.  Laborer 
Garner,  Arthur  242  Water  St.,  Hewburgh,  H.Y.  Reamers  Helper 
Cascioll,  Claudeo  7?  William  St.,  Hewburgh,  H.Y.  Bolter 
Casey,  James  P.  65  Lander  St.,  Hewburgh,  H.Y.  Tank  Teste* 
Cassoles,  Charles  H.  167  Lander  St . .Hewburgh, H.Y.  Time  Cheokcr 
Cassidy,  Edward  R.  100  Courtney  Ave ., Hewburgh, H.Y.  Passer 
Cavannaugh,  Charles  74  Grand  Street .Hewburgh, H.Y.  2nd  Cl .Pipefitter* 
Chadwick,  John  E.Jr.  67  Sharp  St. , Hare r straw,  H.Y.  Laborer 
Clanchetto,  Gabriel  127  William  St.,  Hewburgh, H.Y.  Helper 
Ciechanowics,  Wladlslaw  101 'William  St., Hewburgh, 

H.Y.  Bolter  Helper 

Clark,  John  Walden,  H.Y.  Bolter  Helpor 

Clark,  William  71  Second  St.,  Hewburgh,  H.Y.  Heater 
Clowar,  Lester  C.  73  Roudant  Ave . .Hewburgh,  H.Y.  Carpenter  Helper 


Clark,  John 
Clark,  William 
Clowar,  Lester  C. 
Coard,  Milton 
Cohen,  Allen  F. 
Cohen,  David 
Cohen,  Louis 


Bolter  Helper 
Bolter  Helpor 
Heater 

Carpenter  Klelper 


Shipyard  Hotel,  Hewburgh,  H.Y.  -Heater  Lei 
44  William  St. , Hewburgh,  H.Y.  Bolter 
184  Second  Ave., Hewburgh,  N.Y.-  Bolter 
159  Ann  St.,  Hewburgh,  H.Y.  Laborer 

Paoker 


Connelly,  Thomas  A.53  William  St. .Hewburgh,  H.Y. 


Conway,  Claude 
Conyea,  Donald 
Cooper,  Daniel 
Cosgrove ,  William 
Cotton,  John 

Coughlin,  Michael 
Coupart,  William 
Coykendall,'  Bart 

Crapser,  John 
Cunningham,  Fran¬ 
cis  T. 

Caswell,  C.  L. 
Crooby,  S. 
Campbell,  Harry 
Daley,  Jofcn 
Danko,  John 

Davidson,  Harry 


68  Montgomery  St., Hewburgh, H.Y.  2nd  Class  Carpenter 

Koseton,  H.Y.  Heater 

166  South  St. , Hewburgh,  H.Y.-  Laborer 

north  Plank  Road,  Hewburgh, H.Y.  Bolter 

111  West  Parmenter  St., 

Hewburgh,  H.Y.  Bolter 

16  Henry  St.,  Beacon,  H.Y.  Holder-on 

144  Lander  St.,  Hewburgh,  H.Y.  Passer 
83  West  Pierpont  St., Kingston, 

H.Y.  Pipefitter  Efelpor 
301  First  St.,  Hewburgh,  H.Y.  Checker 


274  First  St.,  Hewburgh,  H.Y. 
Wallkill,  H.  Y. 

Washington,  D.  C. 

133  Chambers  St.,  Hewburgh, H.Y. 
139  Ann  St.,  Hewburgh,  H.*. 

219  So.  William  St.,  Hewburgh, 

H-Y. 

285  Broadway,  Hewburgh,  H.Y. 


Laborer 

Clerk 

Haval  Architect 
Clerk  (Inventory) 
Carpenter  Helper 

Holder-on 

Bolter 


40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00* 

40.00 

40.0b 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 
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SAME 


LAST  KNOWN  ADDRESS 


Class  "A*  Shaft  -4 

OCCUPATION  EMPLOYEES  SHARE 
~  OP  SAYHOS 


Amount  carried,  forward.,  $  4,120.00 


Bar*,  Mrs.  Bryoe  17  Farrington  St. .Newburgh, N.Y.  Clerk 
DeGroat,  Albert  Jones  Point,  N.Y.  Plpefltte 

DeRonde,  Allen  143  Lander  St.,  Newburgh,  N.Y.  Machinist 

Debcnham,  George  91  Carson  Ave.,  Nwwburgh,  5.Y.  LaSbrer 

Decker,  George  W.  153  Main  St.,  Newburgh,  N.Y.  Helper 
Deaars,  Fred  126  So.  William  St. .Newburgh, N.Y.  Cleaner 

Demenowltz,  Alex  40  V.  Center  St.,  Beaoon,  N.Y.  Bolter 
Dempsey,  John  Cornwall,  N.Y.  Reamer 

Deveau,  George  119  Moore  St.,  Kingston,  N.Y.  Carpenter 

Dillon,  John  Cold  Spring,  N.  Y.  -  Erector 

Dlmarlo,  Edlglo  107  So.  Clark  St.,  Newburgh, N.Y.Laborer 
Jiombroaki,  John  12  Quassalok  Ave ., Newburgh,  N.Y. Holder-on 
Donato,  Daniel  287  Washington  St.,  Newburgh, 

N.Y.  Helper 

Duhan,  John  749  No.  Division  St.,  Peaksk&ll, 

N.Y.  Machinist 

Duncan,  Fleming  31  Lutheran  St.,  Newburgh,  N.Y.  Riveter 
Dwyer, Michael  Cornwall,  N.Y.  Plpefltte: 

Dwydr.  William  J.  Cornwall,  N.Y.  Shlplifte: 

Earl,  Jame3  196  Ann  St.,  Newburgh,  N.Y.  Machinist 

Earley, 'Charles  S.  44  Johnston  St.,  Newburgh, N.Y. 


Pipefitter 

Machinist 

Laborer 

Helper 


Edwards,  Asa 


Cornwall-on-HudsOfc , N. Y. 


Eggleston,  Maitland  74  Henry  Ave.,  Newburgh1,  N.Y. 


Engel,  Howard  P. 
Ernest,  William  J, 


Puller,  L.  R. 
Fahy,  William  J. 
Flanagan,  Patrick 

Poster,  Edward 
Gleason,  Helen 
Gerow,  Robert  H. 
Oilleran,  Patrick 
Graham,  Worth 
Gray,  Elliott 
Greer,  Janes  G. 


198  Lander  St.,  Newburgh,  N.Y. 
44  Bay  Flew  Terrace,  Newburgh, 

N.Y. 


Pipefitter 

Shlpllfter 

Machinist  He 

Helper 

Fireman 

Helper 

Crane  Helper 


N.Y.  1st  Class  Shlpllf¬ 
ter 

139  Greenwich  St.,  New  York  City  Supt.  of  Stbres 
139  Ann  St.,  Newburgh,  N.Y.  Painter  Helper 

198  So.  William  St.,  Newburgh, 

N.Y.  Angle  smith  Helper 

282  First  St.,  Newburgh,  N.Y.  Laborer 

Beacon,  N.Y.  Typist 

Lander  St.,  Newburgh,  N.Y.  Carpenter  Helper 


113  N.  Miller  3t., Newburgh, N.Y.  Counter 


Graham,  Worth  No  address 

Gray,  Elliott  63  Carter  St.,  Newburgh,  N.Y. 

Greer,  Janes  G.  Walker  Valley,  N.Y. 

Grieveson,  William  156  Ann  St.,  Newburgh,  N.Y. 
Gun3allus,  Lloyd  4  Mill  St.,  Newburgh,  N.Y. 
Guyre,  Robert  135  West  St.,  Newburgh,  N.Y. 


Tank  Tester 
Passer 
Carpenter 
Bolter  Learner 
Bolter  Helper 
Bolter  Packet 


40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40. CD 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 


40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 
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Class  "A"  Sheet  -5- 

' 

9110:  LIST  KNOWN  ADDRESS  OCCUPATION  EUPLOYEES  SHARE 

0F  cynics  • 

l 

Amount  carried  forward  $5,560.00 

Haas,  Jacob  788  Clinton  Are.,  Albany,  H.Y.  Boilermaker  40.00 

Haley,  James  60  Little  Monument  St., 

Newburgh,  N.Y.  Shipf itter  Helper  40.00 

Hanaford,  William  198  Ho.  Miller  St.,  Newburgh, 

N.Y.  Bolter  40.00 

Hannon,  Patrick  J.  So.  Chestnut  St.,  Beacon,  N.Y.  Checker  40.00 

Hansen,  Henry  93  Courtney  Ave,,  Newburgh.N.Y.  Pipefitter  40.00 

Harris,  Ernest  E.  18  Grove  St.,  Newburgh,  H.Y.  Fitter  Helper  40.00 

Hart,  Joseph  Walah  Ave.,  New  Windsor,  NAY.  Guard  40.00 

Haight,  Hazel  (Mrs. 

Halter  Munson)  Carson  Avenue,  Newburgh,  H.Y.  Clerk  40.00 

Harter,  Leon  Orrs’e  Mills,  H.Y.  Helper  40.00 

Hartshorn,  Bertren.  Star  Route,  Hewbuxgh,  N.Y.  Laborer  40.00 

Harvey,  Jerry  R.F.D.  No. 4,  Newburgh,  N.Y.  Carpenter  40.00 

Hayes,  Patrick  306  South  St.,  Newburgh,  N.Y.  Bolter  Helper!  40.00 

Heeney,  Clarence  162  South  St.,  Newburgh,  N.Y.  Sheet  Metal  40.00 

Herbert,  George  12  Lilly  St.,  Newburgh,  N.Y.  Chipper  A  Caulker  40.00 

Herbert,  John  S.  12  Lilly  St.,  Newburgh,  N.Y.  Quarterman  40.00 

Hewitt,  James  C.  Marlborough,  N.  Y.  laborer  40.00 

Hewitt,  John  266  Water  St.,  Newburgh,  N.Y.  Laborer  40.00 

Hickey,  Joseph  35  Washington  St.,  Newburgh, N.Y.Ereotor  40.00 

Hill,  Joseph  76  Johnston  St.,  Newburgh.N.Y.  Oiler  40.00 

Hollywood,  Richard  30  Washington  St.,  Newburgh, N.Y.Heater  40.00 

Holmes,  Herbert  68  Courtney  Ave.,  Newburgh.N.Y.  Carpenter  Eeljper  40.00 

Horan,  Vincent  West  Haverstraw,  N.Y.  Machinist  Helper  40.00 

Hughes,  Robert  93  Lander. St.,  Newburgh,  N.Y.  Bolter  Heiperl  40.00 

Hunt,  William  38  Johnston  St.,  Newburgh.N.Y.  Bolter  40.00 

Jennings,  Charles  21  East  P&rmenter  St.,  New¬ 
burgh,  N.Y.  Furnace  Helper  40.00 

Johnston,  Harry  £•  Cornwall,  N.Y.  Bolter  Helper  40.00 

Jordan,  Charles  21  West  St.,  Newburgh,  N.Y.  Pipefitter  Helper  40.00 

Jullano,  C.  218  Ann  St.,  Newburgh,  N.Y.  Office  Boy  40.00 

Kasson,  Frank  43  Liberty  St. ,W.H. .Newburgh, 

N.Y.  Carpenter  40.00 

Kehoe,  Robert  Pierce’s  Rd.,  Newburgh,  N.Y.  Hook  Tender  40.00 

Kelly,  Arthur  New  Windsor,  N.Y.  Bolter  40.00 

Kelse,  Charles  Kingston,  N.Y.  Pipefitter  40.00 

Kennedy,  William  55  Liberty  St.,  Newburgh,  N.Y.  Holder-on  40.00 

Kerr,  George  S.  14  Wilson  St.,  Newburgh,  H.Y.  Pipefitter  40.00 

Kessel,  William  282  Broadway,  Newburgh,  N.Y.  Chipper  &  Caulker  40-00 

Kewley,  William  23  So.  Miller  St.,  Newburgh.N.Y.  Bolter  40.00 

$  7;U(K).0C 
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Class  "A" 


Sheet  -6- 


I1MB 


LAST  KNOWN  ADDRESS 


OCCUPATION 


EMPLOYEES  SHARE 
OF  SAVINGS 


Amount  carried  forward.  $7,000.00 


Kirkpatrick,  R.J.  R.F.D.  No.  1,  Newburgh,  N.Y.  Office  Boy 

Kimich,  Knight  S.  236  First  St.,  Newburgh,  N.Y.  Draftsman 

Kirk,  Charles  Cornwall,  N.Y.  Carpenter  f 

Kirk,  Harry  Flrthcliffe,  N.Y.  Carpenter 

Knapp,  Edwin  Cornwall,  N.Y.  Bolter  Leai 

Kowlaka,  Antonia  123  So.  William  St.,  Newburgh, 

N.Y.  Bolter 

Kramp,  J.F.  Little  Brltlan,  N.Y.  Pipefitter 

LaBrenz,  Edward  R.F.D.  /I,  Nawburgh,  N.Y.  Carpenter 

Labas,  Rato  New  Windsor,  N.Y.  Bolter 

Lamont,  Cyrus  T.  8  Wilson  Street,  Newburgh,  N.Y.  Pipefitter 

Lang,  Charles  11  Russells  St.,  Newburgh,  N.Y.  Pipefitter 

Lapan,  Rooco  Cornwall,  N.Yl  Erector 

Lawrence,  Joseph  P.ll  Dutchess  Terrace,  Beacon, N.Y.Shlpllf ter 


Office  Boy 
Draftsman 
Carpenter  Helper 
Carpenter 
Bolter  Learlner 

Bolter 

Pipefitter 

Carpenter 

Bolter 


Little  Brltlan,  N.Y.  Pipefitter 

R.F.D.  /I,  Newburgh,  N.Y.  Carpenter 

New  Windsor,  N.Y.  Bolter 

8  Wilson  Street,  Newburgh,  N.Y.  Pipefitter 
11  Russells  St.,  Newburgh,  N.Y.  Pipefitter 
Cornwall,  N.Yl  Erector 


Lawless,  George 
LeGrand,  Charles 
Lee,  Leonard  A. 
Lee,  Thomas 
Le inhart,  Frank 
Lentz,  Chari os  H. 


Crest  Mills,  N.Y.  Helper 

92  Ann  St.,  Newburgh,  N.Y.  Erector 

180  Broadway,  Newburgh,  N.Y.  Laborer 

R.F.D., No. 1,  Newburgh,  N.Y.  Bolter 

82  Courtney  Ave.,  Newburgh, N.Y.  Laborer 


Joe's  Hotel,  Newburgh,  N.Y. 


Lester,  Charles  G.  135  JB  road  way,  Newburgh,  N.Y. 


Lewis,  M. 
Levlson,  A. 
Lewis,  Richard 
Logovttch,  Simon 
Loroh,  John 
Lott,  Ellis 
Lundberg ,  Frank 
Luzlo,  Frank 

Lynch,  Joseph  J. 


Washingtonville ,  N.Y. 

157  Ann  St., . Newburgh,  N.Y. 

46  Henry  Ave.,  Newburgh,  N.Y. 
94  Benkard  Ave.,  Newburgh, N.Y. 
Cornwall,  N.Y. 

58  Mill  St..  Middletown,  N.Y. 
53  Carson  Ave.,  Newburgh,  N.Y. 
William  St.  A  Overlook  PI., 
Newburgh,  N.Y. 

Shlpfltter  No  Address 


McMullen,  Joseph  V«  51  Ann  St.,  Newburgh,  N.Y. 


MoWilllams,  Rob¬ 
ert  5. 

Maori,  Ralph 
Macy,  John 
Maderlck,  John 


Bricklayer 

Pipefitter 

Clerk 

Laborer 

Pipefitter 

Bolter 

Erector 

Holder-on 

Rigger 

Driller 

Shlpfltter 

Shlpfltter 

Laborer 


Iper 

at. 


146  Washington  St.,  Newburgh,  Laborer 

N.Y. 

51  Hasbrouck  St.,  Newburgh,  N.Y.  Laborer 
Cornwall,  N.  Y.  Carpenter  Helper 

2  Johnes  St.,  Newburgh,  N.Y.  Laborer 


Magglorano,  Gataeno  178$  Renwlck  St . .Newburgh, N.Y.  Bolter  Learner 


40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 
40.00 
40.  OC 

40.00 

40.00 

40.00 

40.00 
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OCCUPATION  EMPLOYEES  SHARE 
OF  SAVINGS 

Amount  carried,  forward.  £  8,400.00 


McCauley,  James,  Sr.  The  Cedars,  Newburgh,  E.Y. 
Liar  a  den ,  Mrs.  Stew* 


Clerk 


Mason,  Lottie 


71  Liberty  St.,  Newburgh , K . Y.  Clerk 
105  Benk&rd  Are. .Hewburgh,  H.Y.  Clerk 


40.00 

40.00 
40.  OC 


Magulnoss,  Daniel  140  Benkard  Are. .Hewburgh, H.Y.  Machinist  Helper  40.00 


Mahms,  Louis  G . 
Maloney,  William 
Mallory,  Charlie 
Maltby,  Louis  ?. 

Maroenio ,  Jacob 
Marsh,  Howard 
Martin,  3.  S. 


10  Courtney  Ave.,  Hewburgh.N.Y.  Draftsman 


40.00 


12  Courtney  Ave.,  Newburgh,  H.Y. 2nd  Class  Erecktor40.00 
Beaoon,  H.Y.  t  an.nn 


Laborers 


40.00 


yvawwui  iimvvAWAw  ivtvs/ 

115  First  St.,  Newburgh,  H.Y.  Machinist  Handy¬ 
man  40 .00 

46  Hasbrouok  St.,  Newburgh, H.Y.  Machinist  Helper  40.00 
52  Liberty  St.,  Newburgh,  H.Y.  Guard  40.00 

194  Main  St •  .Poughkeepsie ,  H.Y.  Riveter  in  Sohod  40.00 


Martin,  Michael  X.  Corawall-on-Hudson ,  H.Y. 
Martin,  Ralph  F.  The  Inn,  Hewburgh,  H.Y. 

Maurer,  Lawrence  Connelly,  H.Y. 


Melrose,  William  Plrthcllffe,  H.Y.  Laborer 

Merritt,  James  I...  72  Proapeot  St.,  Newburgh,  H.Y.  Bolter 
Miller,  Charles  H.  115  Renwlok  St.,  Hewburgh,  H.Y.  Bolter  Learner 

n  ___  _  c  n  e. 


Furnace  man  Help* 
2nd  Class  Mach¬ 
inist 

2nd  Class  Mach¬ 
inist 
Laborer 


zr*°- 


Mondore ,  Osmar 
Mooney,  John  J. 


67  So.  Robinson  Ave.,  Hewburgh, 

H.Y. 

2  Renwlok  St.,  Hewburgh,  H.Y. 


Moore,  Walter  B. 

Morgan,  Charles  Hew  Windsor,  H.  Y.  Riveter 

Morris,  Richard  10  Johnston  St.,  Hewburgh,  H.Y.  Bolter  Learner 

Morrison,  James  Cornwall -on -Hudson ,  H.Y.  Pipefitter  Help¬ 

er 

Mosher,  Hosard  94  Fulton  Ave.,  Poughkeepsie , 

H.Y.  Mason- 

Mosher,  Harold  22  S.  Brett  St.,  Beaoon,  H.Y.-  Electrician 

Mulhall,  Edward  J.  16  Liberty  St.,  Hewburgh,  H.Y.  Fireman 

Murdell,  Adolph  67  Henry  Ave.,  Newburgh,  H.Y.  Laborer 

MacDonald, Jerry  A.  R.F.D.  Ho.  1,  Hewburgh,  H.Y.  Fitters  Helper 
MaoHear,  Harry  2  So.  Lander  St.,  Hewburgh, H.Y.  Painter 

MoCain,  John  New  Windsor,  H.Y.  Laborer 

MoCarter,  Oliver 

?•  20  So.  Water  St.,  Hewburgh,  H.Y.2nd  Class  Car- 

{ enter 

_  _  der-on 

Me Sira th ,  Thomas  61  Oak  3t.,  Beacon,  H.Y.  Helper 

McGee,  Munch  Dutchess  Junction,  H.Y.  Laborer 

KoGrall.  Joseph  A.  73  Broadway,  Hewburgh,  H.Y.  Passer 


Passer 

Pipefitter  Help¬ 
er 


136  Dubois  St.,  Hewburgh,  H.Y.  Handyman 
Hew  Windsor.  H.  Y.  Riveter 


Mosher,  Hosard 
Mosher,  Harold 


MeDougall,  John  85  Benkard  Ave.,  Newburgh, 
Me Sira th,  Thomas  61  Oak  3t.,  Beaoon,  H.Y. 
McGee,  Munch  Dutchess  Junction,  H.Y. 

MoGrall,  Joseph  A.  73  Broadway,  Hewburgh,  H.Y. 
Mollrady,  William 


T.  65  Monument  St.,  Hewburgh,  H.Y.  Helper 


40.00 

40.00 
40.  OQ 
40.00 
40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

a 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 


40.00 

40.00 

40.00 

40.00 

40.00 

40.00 


Ho.  4687.  Edwin  C.  Bennett,  et  al., 
vs.  Appellants, 
United  States  Shipping  Board 
anergency  Fleet  Corporation,  et  al., 


Page  Uo./AA 


>,840.00 


CLASS  *kn  -  EMPLOYEES  WHO  WORKED  PR  CM  SIX  TO  EIQHT  MOUTHS  - 

Sheet  -  8  - 


SAXE 
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Amount  oarrled  forward,  $9,840.00 


McKinley,  Robert  A.5ev  Windsor,  5.Y. 

McLaughlin,  Ralph  23  Henry  Are. ,  Bewburgh,  5.Y. 


Fitters  Helper 
Driller 


Belson,  Mane 
Werz,  Clemont 
Be vine,  Wilfred 
Bovack,  Joseph 
Nyberg,  John 
0 '  Leary  .Matthew 
O’Beil,  Hugh  A. 
Oakes,  James 
Oldham,  Clarence 
Olson,  0.  M. 
Olson,  Oscar  L. 


409  Liberty  St.,  Bewburgh,  5.Y.  Helper 


Poplar  St.,  Newburgh,  B.Y. 

7  Kent  St.,  Beaoon,  I.Y. 

11  Edward  St.,  Bewburgh,  B.Y. 
53  Broadway,  Bewburgh,  B.Y. 
lappingers  Falls,  B.Y. 


Machinist  I 
Passer 

Ereotor 

Draftsman 

Pipefitter 


20  Benkard  Are.,  Bewburgh,  B.Y.”  Pipefitter 
221  Water  St.,  Bewburgh,  B.Y.  Packer 
154  Johnston  St.,  Bewburgh,  B.Y.Punoher 


Olson,  0.  M.  West  Park,  B.Y.  Plpeflt 

Olson,  Oscar  L.  Highland  Palls,  B.Y.  Rigger 

Osborn,  Charles  3.  131  West  St.,  Bewburgh,  B.Y.  Plpeflt 

Ose,  Edward  0.  Highland,  B.Y.  Holds r- 

Owens ,  Clare  no «  15  Colden  St*,  Newburgh,  B.Y.  Timber®, 

Osexhowskl,  Chester  New  Windsor,  B.Y.  Bolter 

O'Malley,  Isabel  Orange  Lake,  B.Y.  Clerk 

Palmlere ;  Yito  167  W.  Parmenter  St.,  Bewburgh, 

B.Y.  Laborer 

Partlan,  William  27  West  O'Reilly  St.,  Bewburgh, 

B.Y.  Plpeflt 

Petro,  Frank  131  Overlook  Place,  Bewburgh, 

B.Y.  Bolter 

Betrose,  Stephen  J.  Rose ton,  B.Y.  Fitter  : 

Petruna,  3.  Bo  address  laborer 

Phelan,  John  F.  Cold  Spring,  N.Y.  Bolter 

Phillips,  Harry  V.  16  North  St.,  Beacon,  B.Y.  Bolter  ! 
Pleoone,  Dominion  92  Beekman  St. ,  Beaoon.  B.Y.  Laborer 
Plllmeler,  Joseph  Cornwall,  B.Y.  Carpent 

Piper,  fi^nk  Joe's  Hotel,  Newburgh,  B.Y.  Holder* 

Pltelll,  Joseph  202  William  St.,  Bewburgh,  B.J.  Bolter  : 
Ponassl,  Vlnoenso  31  Sast  Parmenter  St.,  Bewburgh, 

B.Y.  Laborer 

poppe,  Emil  H.  24  Liberty  St.,  Bewburgh,  B.Y.  laborer 


Pipefitter  Helper 

Rigger 

Pipefitter] 

Holder-on  Learner 

Tlmbeman 

Bolter 

Clerk 


Laborer 

Pipefitter 

Bolter 

Fitter  Helper 

laborer 

Bolter 

Bolter  Helper 
Laborer 

Carpenter  Helper 
Holder-on 
Bolter  Helper 


Poppe,  Emil  H.  24  Liberty  St.,  Bewburgh,  B.Y.  laborer 
Popular,  Joeeph  A.  75  No.Chestnut  St.,  Beacon, B.Y1  Laborer 


Post,  Harry 
Powells,  Wlmdreld 
Puoclo,  Joseph 
Purdy,  Hanford 
Puslno,  Tony  • 
Quinn,  Michael  p. 


11  Benkard  Are.,  Bewburgh,  B.Y.  Pipefitter 
82  Carbon  Are.,  Bewburgh.  B.Y.  Heater 

16  Bridge  St.,  Bewburgh,  B.Y.  Reamer 

Marlboro,  B.Y.  Pipefitter 

8  Branch  St.,  Beacon,  B.Y.  Reamer  Helpier 

87  Liberty  St.,  Nowbuxgh,  B.Y.  Bolter 


Bo.  4687.  Edwin  C.  Bennett,  et  al., 
rs.  Appellants, 
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40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00- 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 


411,360.00 
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CLASS  *1*  - 


fthfrftt  .9. 


JAMS 


LAST  0077  ADDRESS 


OCCUPATION 


CP  LOTOS  ranra 

of  savings* 


Amount  carried  forward  $11,360.00 


Rahdera,  William*  62  Chapel  St.,  Kingston,  N.Y. 
Ramputi,  Benedetto  43  Front  St.,  Beacon,  N.Y. 
Rankin,  Raymond  Cedarcliffe,  5 .Y. 

Reardon,  T.J.  Jr.  56  Carson  Its.,  Newburgh,  N.Y. 


Rhodes,  Raymond  D.  79  Henry  Awe.,  Newburgh,  N.Y. 


Rlcoa,  Lewi 8 
Rice,  Valter 
Rlghtmeyer,  John  ? 
Rafferty,  Ray 
Rood,  J.  J. 

Riley,  William 
Rioux,  Wilfred  H. 


5  Col-den  St.,  Newburgh,  N.Y’. 

401  Johnston  St.,  Newburgh, N.Y. 
,  141  Broadway,  Newburgh,  N.Y. 
123  Renwlck  St.,  Newburgh,  N.Y. 
404  Broadway,  Newburgh,  N.Y. 
Cornwall,  N.Y. 

276  South  St.,  Newburgh,  N.Y. 


Ritchie,  Charles  W.  Highland ,  N.Y* 


Robertson,  Alex. 
Robbillard .Albert 
Roche tti,  Michael 

Rock,  Jack 

Rockerfeller,  Al¬ 
fred 

Roe,  George  3. 
Roe,  Oscar 
Rohan,  John 
Romano,  Joseph 
Rooco,  Victor 
Rose,  William 
Roskln,  Leo 
Ro  thkrans .Lorenz 
Roto,  Joseph 
Ruggerio,  John 

Rumsey,  Frank 
Ryan,  Joseph  F. 
Ryan,  Ted 
Ryder.  Wiliio 
Sambells,  Bert 


Balmville,  Newburgh,  N.Y. 

39  Hudson  3t.,  Beaoon,  N.Y. 

127  So.  William  St.,  Newburgh, 

N.Y. 

246  Washington  St.,  Newburgh, 

N.Y. 

Wapp lagers  F&ils,  N.Y. 

34  ''onoord  St.,  Newburgh,  N.Y. 
64  Campbell  St.,  Newburgh, N.Y. 
397  Liberty  5t.,  Newburgh, N.Y. 
498  Broadway,  Newburgh,  N.Y. 

New  Windsor,  N.Y. 

12  Rive r  St..  Beaoon,  N.Y. 

70  Colden  St.,  Newburgh,  N.Y. 

31  Falconer  St.,  Newburgh, N.Y. 
213  William  St.,  Nowburgh,  N.Y. 
29  Sast  Parmenter  St.,  Newburgh 

N.Y. 

New  Windsor,  N.Y. 

9  Oak  St.,  Newburgh,  N,Y. 
lb 7  Liberty  St.,  Newburgh,  N.Y. 
2  Washington  St.,  Newburgh,N.Y. 
62  Maple  St.,  tfaldea,  N.Y. 


Samia,  Frederick  Northport,  L.I. 

Jarvis  '  Howard  A.  324  Washington  St.,  Newburgh, 

N.Y. 


Bolter 

Carpenter 

Furnace  Helper 

Pipefitter 

Erector 

Laborer 

Bolter  I  • 

Laborer 

Clerk 

Clerk 

Carpenter  Helper 

Laborer 

Machinist 

Laborer 

Handyman 

Laborer 

Bolter 

Laborer 

Painter 

Erector 

Laborer 

Heater 

Reamer 

Layerout 

Bolter 

Passer 

Reamer 

► 

Laborer 

Passer. 

Linerman 

Holder-on- 

Fitter 

Carpenter  2nd 
Class 
Helper 

Burner  Helper 


40.00 

40.00 

40*00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.  CO 


$  12,760.00 
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Claes  *A*  -Sheet  *10  - 


SAMS 


Sayer,  E.  3. 

Schaefer,  Leo 
Scharlech,  Hymen 
Schmitt,  John 
Schofield,  William 

f. 

Sohmnmaker,  trod 
Schroder,  George  A 
Schulman,  Edward 
Scott,  Foster 
Shernuk,  Samuel 
Sherwood,  Walter 


Shields,  Edward 
Shrang,  Frederick 
Slegal,  Morris 
Sullivan,  Joseph 
Smith,  George  C. 
Smith,  James  C. 
Smith,  John  W. 
Smith,  Ralph  C, 
Smith,  Samuel  A* 
Smith,  Victor 
Smith;  William 
Smith, William  F. 
Starr,  Percy 

Steffens,  Henry 
Stelnbach,  Herman 
Stelnbaoh,  John 
Straley,  Joseph  B. 
Streibig,  William 
F. 

Stuart,  Jease  W. 
Sunflsh,  Samuel 

Taylor,  Alex.  B. 
Taylor,  Charles  7. 
Taylor,  Hhwmrd 
Taylor,  John  K. 


LAST  now*  ADDRESS 


OCCUPATION 
Amount  carried  forward 


PLOTEKS  SHAHS 

Of  savings 


245  Forth  Water  St*,  lewbargh, 

I.Y. 

72  Smith  St.,  Newburgh,  N.Y. 

256  Ann  St«,  Newburgh,  N.Y. 

Sew  Windsor,  N.Y* 

66  Lanier  St.,  Newburgh,  N.Y. 

72  Grove  St.,  Newburgh,  N.Y. 

.45  Montgomery  St., Newburgh, N.Y. 
227  Henwlek  St.,  Newburgh, N.Y. 

2  Hudson  St.,  Newburgh,  N.Y. 

46  Fourth  St. , Newburgh,  N.Y. 

134  No.  Clinton  St*. 

Poughkeepsie,  N.Y. 

214  Henwlok  St.,  Newburgh,  N.Y. 
R.F.D.  No.  3, -Newburgh^  N.Y. 
Warwarsing,  N.Y. 

158  Lander  St*,  Newburgh,  N.Y. 
Vails  Gate,  N.Y. 

5  Washington  Place, Newburgh, N.Y. 
69  City  Terrace,  Newburgh,  N.Y. 
101  ElmendorC  St  *,  Kings  ton,  N.Y* 

47  Conoord  St.,  Newburgh,  K.Y.- 
217  Ann  St.,  Newburgh ,  N.Y. 

177  Parmenter  St*  .Newburgh, N.Y. 
54  West  St.,  Newburgh,  N.Y. 

51  Ann  St.,  Newburgh,  N.Y. 

Marlboro,  N.Y. 

Marlboro,  N.Y. 

Marlboro,  N.Y. 

Ulster  Park,  N.Y. 

104  Renwick  St.,  Newhurgh,H.Y. 
Joe's  Hotel,  Newburgh,  N.Y. 

202  So.  William  St. .Newburgh, 

N.Y. 

Conxw&ll-on-Hudson,  N.Y. 

142.  Smith  St.,  Newburgh,  N.Y.- 
Cornwall ,  N.Y. 

19  Libert  St.,  Newburgh,  N.Y. 


1st  Cl. 
Pipefitter, 
Bolter  Helper 
Carpenter  Helper 
Laborer 

Pipefitter,  1st 

Class 

Bolter  Helper 
Bolter  Helper 
Bolter-up- 
Bolter  Learner 
laborer 

Carpenter, End 
Class 

Burner  Helper  j 
Clerk,  Tool  Room 
Bolter  Hhlper 
Chipper  A  Caulker 
Reamer  Helper 
•Brloklayer 
Bolter  Helper 
Helper 
Holder-On 
Bolter 

Carpenter  Helper 
1st  Class  Ship 
Carpenter 
Helper 

Carpenter  Helper 
Pipefitter 
Pipefitter  Helper 
Bolt.  Learner 


40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 


40.00 

40.00 

40.00 

40.00 

40.00 

40*00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40.00 

40*0p 

40.00 

40.00 


Bolt.  Learner  40  90 
Carpenter  Helper  40.00 


Bolter  Helper 
Crane  Engineer 
Heater  Learner 
Carpenter  Helper 
Pipefitter 


40.00 

40.00 

40.00 

40.00 

40.00 
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CUu  «i”  -  Sheoi  .Ur 


Vila; 


Terhune,  Charles 
Terponning,  Jesse 
Terry,  flondon 
Tester,  Sidney 
Thomson,  Ernest 
J.  J. 

T Ilford,  William 
Tilkanick,  Miohael 
Tiner,  Lucas  R. 
Toombs',  Wynn 
Townsend,  Francis 
Tsamuras,  Costae 
Turns tall,  poter 
Van  Alstyne,  Harry 

Van  Tassell,  Leon¬ 
ard 

Van  Wagner,  C.H. 
Van  Wyck,  Frank 
vandermark,  Joseph 
H. 

Vandervort,  Frank 
Vassal,  Peter 
Vasuke,  Hike 
Venus,  Alfred  D. 
Vernol.  Joseph 
V ituls ,  Andro 
Vogelbaoh,  Oscar 
Vredenburgh,  James 
Wald,  Louis 
Walsh,  James  P. 

Walsh,  Michael 
Walsh,  Wm.  J.  Jr. 
Ward,  Willis 
Warren,  Orson,  P. 
Weeks,  Sherman  D. 
Wegley,  William 
Weldkan,  August 


LAST  EHOWH  ADBBX33 


OCCUPATION 


EMPLOYEES  SHARE 
OF  SAVIWOS 


Amount  carried  forward|l4t160.00 


Wapplngers  Fails,  5.Y. 

Marlboro,  H.Y. 

Central  Valley,  H.Y. 

108  First  St.,  Hewburgh,  I.Y. 

109  Montgomery  St. .Hewburgh, 5. Y 
139  Liberty  St.,  HeWburgh,  H.Y. 
New  Windsor,  H.Y. 

71  Colden  St*,  Hewburgh,  H.Y. 
Cornwall -on-Hudson,  H.Y. 

50  Leroy  Place,  Hewburgh,  H.Y. 
Roaeton,  H.Y. 

57  Broadway,  Hewburgh,  H.Y. 

71  Colden  St.,  Hewburgh,  H.Y. 


5  Water  3t.,  Hewburgh,  H.Y. 

24  Lean  St.,  Hewburgh,  S.T. 
Gardiner,  H.Y. 

Lake  Mohonk,  H.Y. 

545  Main  St.,  Beaoon,  H.Y. 

92  Grand  St.,  Hewburgh,  H.Y. 
Joe1 8  Hotel,  Hewburgh,  H.Y. 
Beaoon,  H.Y. 

Fishkill  Village ,  H.Y. 

Joe's  Hotel,  Hewburgh,  H.Y. 

12  Overlook  PI.,  Hewburgh, H.Y. 
5  Lincoln  Ave.,  Beaoon,  H.Y. 
262  -  11th  St., Brooklyn,  H.Y. 
30  Gifford  Ave.,  Poughkeepsie, 

H.Y. 

14  Johnson  St.,  Hewburgh,  H.Y. 
Marlboro,  H.Y. 

85  Dubois  3t.,  Hewburgh,  H.Y.- 
Balmvllle ,  H*  Y. 

22  Comae roe  St., 

8  Van  Hess  St.,  Hewburgh,  H.Y. 
R.F.D.  #2,  Hewburgh,  H.Y. 


Carpenter  40.00 
Heater  Learner  40.00 
Helper  40.00 
Bolter  Helper]  40.00 

•H.F.  Blacksmith  40.00 
-Reamer  40.00 
Water  Boy  40.00 
Leadlngman  40.00 
Fitter  Helper  40.00 
Loftsaan  40.00 
Laborer  40.00 
Laborer  40.00 
Blaoksmlth 

Helper  40.00 

Handyman  40.00 
Carpenter  40.00 
Sreotor  40.00 

Fitter  9.per  40.00 
Holder-on  40.00 
Pipefitter  *40.00 
Laborer  40.00 
Draftsman  40.00 
Holder-on  40.00 
Laborer  40.00 
Draftsman  40.00 
Passer  40.00 
Bolter  40.00 

j 

Pipefitter  40.00 
Laborer  40.00 
Helper  40.00 
Bolter  Helper  40.00 
Erector  Helper  40.00 
Laborer  40.00 
-Bolter  40.00 
Bolter  Learnerj  40.00 


|  15,520.00 
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Amount  oarrled  forward  $15,520.00 

Vat  son,  V*  74  Grand  St.,  Hevourgh,  H.Y.  Fora  nan  40.00 

Velsner,  Joseph  Cappingers  Falla,  I.T.  Carpenter  Helper  40.00 

Vendell,  H.  E.  10  -Fifth  St.,  lev  York  City  3.F.  2nd  Class  40.00 

Vest,  Samuel  R.F.D.  /I,  Hevburgh,  H.Y.  Carpenter  40.00 

Vestnlller,  Henry  692  Main  Street,  ’Poughkeepsie, 

H.Y.  Machinist  i  40.00 
Vhetnora,  Edvard  135  Broadway,  Hevburgh,  5.^.  Signalman  40.00 

White,  Felix  67  William  St.,  Hevburgh,  H.Y.  Helper 

Frank,  White  Cornwall,  H.  Y.  Erector  40.00 

White,  Harold  11  VlUAv  St.,  Beacon,  H.Y.  Bolter  40.00 

White,  James  H.  186$  Dubois  St.,  Hevburgh,  H.Y.  Laborer  40.00 

White,  Valter  H.  64  Montgomery  St.,  Hevburgh,  H.Y.  Erect  or  40.00 

White,  William  193  Ann  St*,  Hevburgh,  H.Y.  ifcehlnlst  40.00 

Whltlov,  Benjamin  Hev  Windsor,  H.Y.  Carpenter  40.00 

Wiley,  Fred  X.  Cornwall,  H.Y.  Carpsnter  40.00 

Wilkinson,  Raymond  15$-  Liberty  St.,  Hevburgh,  H.Y.  Passer  40*00 

Williams,  George  8  Horth  Plank  Rd. ,  Hevburgh, H.Y. Reamer  Helper  40.00 
Wilson,  George  Carmel,  H.Y.  Carpenter  40.00 

Wilson,  George  G.  76  Grand  St*  Hevburgh,  H.Y.  Liner-off  40.00 

Wlsner,  Warren  A.  36  Wlsner  Are.,  Hevburgh,  H.Y.  Carpenter*  40.00 

Wolper,  Levis  25  William  St.,  Hevburgh,  H.Y.  Laborer  40.00 

Wood,  C,  F.  39  Townsend  Awe.,  Hevburgh, H.Y.  Holder-on  40.00 

Wood,  Edward  D.  223  Third  St.,  Hevburgh,  H.Y.  Bolter  Learned  40.00 

Wood,  John  I.  Game rri lie ,  H.Y.  Reamer  40.00 

Wood,  Valter  7  Overlook  Are,,  Beaoon,  H.Y.  Bolter  40.00 

Wright,  Charles  P.  221  Ann  St.,  Hevburgh,  H.Y.  Painter  40.00 

Wyant,  George,  Jr.  66  East  Main  St.,  Hevburgh , H . Yk  Bolter  40.00 

Young,  Wilbur  C.  146  Liberty  St.,  Hevburgh,  H.Y.  Fitter  40.00 

Zenovlteh,  A.J.  83  South  St.,  Hevburgh,  H.Y.  Ereotor  40.00 

Stevens,  Joseph  3  Water  St.,  Horvalk,  Conn.  Painter  40.00 

Benson,  Mlohale  334  Liberty  St.,  Hevburgh,  H.Y.  Laborer  40.00 


|  16,720.00 
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CLASS  •B" 

-  EMPLOYEES  WHO  WORKED  PROM  EIGHT  TO  TWELVE  MONTHS 


r 


NAVE 


LAST  KNOWN  ADDRESS 


OCCUPATION  AVERAGE 

HOURLY  RATE 


Adams ,  Charles ,F. 


Machinist 


10  Arlington  Place 
Newburgh,  N.Y. 

New  Windsor,  N.Y.  „  Laborer 
R.P.D.  #4. Newburgh, N.Y.  Bolter 
350  Liberty  St*, 

Newburgh,  N.Y.  Bolter  learner 

R.P.D*  #1,  Newburgh, N.Y.  Bolter 
259  Washington  St., 

Newburgh,  N.Y.  Reamer 

21  West  St., Newburgh, N.Y.Bolter 
Anderson,  Charles, H.  R.P.D. #1,  Newburgh ,N.Y.  Laborer 
Anderson, Refcfco]d,£  Newburgh,  N.  .Y*  Llnerman 

Arthurs,  Janes, H.  11  Carter  St  .Newburgh  ,IY  Burner 
Atwood,  Austin,  C.  18  Smith  St*, Newburgh, NY. Handyman 


|.65 


Albano,  Dominick 
Alcorn,  Joseph 
Alien,  Arthur  J* 

Allwood,  William 
Aloes tica.  Flips 

Altu.ro,  Patsy 


Allen,  H.M* 

•Baker,  R. 

Bakker,  Hendrick 
Baney,  Jerome,  0. 


Bannon,  Daniel 
Barley,  Fred 
Barrett,  Clinton 


349  Liberty  St*, 

Newburgh,  N.Y.  Clerk 

R.F.D./3,  Newburgh,  N.Y.  Driller 
374  Broadway,  Newburgh, NY.  Shlpfltter 
116  Liberty  St., 

Newburgh,  N.Y.  Holder-on 

29  Lander  St .  .Newburgh  ,N.Y.  Planer  hand 


Flrthcliffe,  N.Y. 

22  North  Main  St*. 

Beacon,  N.Y. 

9  Lutheran  St* , 

Newburgh,  N.Y. 

57  William  St *,  Newburgh, 

N.Y.' 

Bartholmes, William  25  Carter  St *, Newburgh, 

N.Y. 

58  Carson  Are*, 

Newburgh,  N.Y. 

Cornwall,  N.Y* 

197  Water  St., 

Newburgh,  N.Y. 

R.P.D./i.  Newburgh,  N.Y.  Shipwright 
R.F.D./l,  Newburgh,  N.Y.  Machinist 


Barron,  Edward 
Barry,  Timothy 


Barton,  Edward 

Barton,  James,  P. 
Baxter,  William 


Beck,  Ferd.  C. 
Benedict , Alonzo 
Bennett,  Fred  J. 


Bergen,  Ruther¬ 
ford,  S. 
Blackburn,  John 
Bombles,  Joseph 

Bowen ,  Harry 
Bradley,  Mloh&el 
Brewer,  Leslie 


1C2  Washington  St., 
Newourgh,  N.Y. 


Reamer 
Pipsfitter- 
-Helper 

Helper 

Bolter 

Helper 

Pipefitter  .^4 

Chipper  A  Caulker. 75 
Pipefitter- 

-Helper  .54 

.f? 
1.01 

Carpenter  Helper  *48 


Cornwall,  N.Y.  Laborer 

Cornwall,  N.Y.  Machinist 

134  William  St., 

Newburgh,  N.Y.  Laborer 

92  Broadway, Newburgh, N.Y.  Carpenter 
Marlboro,  N.Y.  Helper 

Cold  Spring,  N.Y.  Helper 


i 


0 
5 

.40 

.60 

.58 

.51 
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Page  No  •  . 


EMPLOYEES 
SHARE  OF 
SAVINGS 

- 18739 

64.51 

58*60 

65.87 
65*41 

65.41 

60.87 
53.16 
64.51 
61.78 

64.96 

62.69 

65.87 

69.50 

66.77 
62.69 

61.78 

64.51 

59.97 

60.87 

66.77 

73.59 

74.05 

64.51 

74.94 

85.84 

61.78 


58.15 

64.96 

58.15 

67.28 

66.32 

63.14 


2148.66 
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NAME 

LAST  KNOWN  ADDRESS 

OCCUPATION  , 

CLASS  "B 

AVERAGE 

HOURLY 

RATE 

Carried  forward- 

”18.26 

3rokenshlre,  Billy  507  Market  St., Trenton, 

N.J. 

Stock  Man 

.85 

Brophy,  Joseph 

133  Montgomery  St., 

Chipper  & 

Newburgh,  N.Y. 

Caulker 

.67 

Brophy,  William 

Cornwall,  N.Y. 

Bit.  Painter 

.69- 

Brown,  PHilip 

144  Smith  St.,  Newburgh, 

, 

N.Y. 

Erector 

.72 

Brown , Theodore , Jr . 

81  South  St., Newburgh, 

N.Y. 

Apr.  Draftsman  .30 

Brundage ,  Raymond 

197  Lander  St.,  Newburgh 

» 

N.Y. 

Pipefitter 

.96 

Buool,  Tony 

124  William  St., 

• 

Newburgh,  N.Y. 

Pi reman 

.49 

Euongiorno,  G. 

1^1  Renwlck  St., 

;  Newburgh,  N.Y. 

Laborer 

.34 

Burani,''Par  •> 

New  Windsor,  N.Y. 

Bolter  Learner  .49 

Butler  tamt 

58-^4  Perry  St,,  Beacon, 

* 

N.Y. 

Passer 

.35 

Barry,  Julia 

Marlboro,  N.Y. 

Stenographer 

.31 

Becker,  C. 

70  No.  Hamilton  St., 

Poughkeepsie,  N.Y. 

Clerk 

.52 

Benson,  R.  L. 

Highland,  N.Y. 

Clerk 

.51 

Blazlok,  P. 

71  Woloott  Ave.,  Beacon, 

N.Y. 

Office  Boy 

.27 

Breckbeil,  Luc  13b 

West  Point,  N.Y-. 

Stenographer 

.39 

Buok,  D.  R. 

44  Ann*St.,  Newburgh, N.Y. Storekeeper 

1.09 

Cairns,  William, J. 

44  Carson  Ave., 

Newburgh,  N.Y. 

Counter 

.57 

Calamaras ,  John 

19  Smith  St.,  Newburgh, 

N.Y. 

Bolter 

.57 

Calabris,  Rene  106  Main  St. .Shite  Plains 

N.Y.  Joiner  .74- 
Cal lan ,  William,?..  Yew  Windsor,  N.Y.  Machinist  *78 
Calvino,  Yitto  27  Spring  St.,  Newburgh, 

N.Y.  Reamer  .55 
Cannon,  Michael  Yew  Windsor,  N.Y.  Riveter  .63 
Carey,  Sari  241  Broadway,  Kewfeargh, 

N.Y.  Heater  .49 


Carnrigfct,  Harry, G.  196  Hurley  Ave., 

Kingston,  N*Y.  Helper  .48 
Carroll,  Daniel  26  River  St. .Beacon. N.Y.  Laborer  .65 
Carroll,  Joseph  A.  30  Mill  St. , Newburgh, K.Y.Bolter  Helper  .41 
Carson,  John  72  William  St., 

Newburgh,  N.Y.  Timberman  .59 
Carson,  Myron  2  Willow  St .,3eaoon,II.Y.  Bolter  .45 
Carvel,  Joseph  R.F.D./l.  Newburgh,  N.Y.  Laborer  .48 
Casioll,  Ellis*  103  South  Clark  St.,  ' 


Newburgh,  N.Y.  Bolter  Learner  *  .57 

Case,  Raymond  74  Henry  Ave.,  Newburgh, 


Casioli,Somalo 
Cassidy,  James 

Ccstelle,  Leonardo 


N  .Y.  Eleotridm  Helper  .57 

70  Hill  St.,  Newburgh  JI.Y.  Timberman  .73 

100  Courtpey  Ave., 

Newburgh,  H.Y.  Carpenter  .61 

130  Timberman  .58 

37.66 


No.  4687.  Edwin  C.  Bennett,  et  ai¬ 
rs  .  Appellants , 
United  States  Shipping  Board 
2knergency  Fleet  Corporation,  et  al 
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-  Sheet  fZ 

EMPLOYEE’S 
SHARE  0? 
SAYINGS 

— zrasrgs 

78.57 

70.41 

71.31 

72.67 
53.62 

83.57 
62.24 

55.43 

62.24 

55.88 

54.07 

63.60 

63.14 

52.25 
57.70 
89.47 

65.87 

65.87 

73.58 
75.40 

64.96 

68.59 

62.24 

61.78 
69.50 

58.61 

66.78 

60.4 2 

61.78 

65.87 

65.86 

73.13 

67.68 

66.32 
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Cxa.88  •’3"  -  Sheet  #3 


VMB 


LAST  KNOWN  ADDRESS 


Catalano,  JoKn 
Chandler,  Jim 


OCCUPATION  AVERAGE 
HOURLY 
RATE 

Carried  forward-  *  37.66 
128  1C111  St., Newburgh, Y.  Timberman  .46 
20  Barclay  St., 

Newburgh,  N.Y.  Riveter  .78 

Chapman,  Joseph  J.  Wappingera  Falls,  N.Y.  Laborer  .50 

Chester,  Charles  105  Washington  Ave., 

Beacon,  N.Y.  »  Passer  .30 

Chidgey,  Louis  23  Lander  St.,  Newburgh, 

N.Y.  Chauffeur  .55 

Chry3tal,  R i chard  179  Water  St.,  Newburgh,  Pipefitter 

N.Y.  Helper  .35 

Clapper,  Roy  162  First  St.,  Newburgh, 

N.Y.  Helper  .49 

Clark,  George  27  High  St .,Nowburgh,N.Y.  Bolter  .35 

Claus  on,  Harry  93  Lander  St.,  ITewburgh, 

N.Y.  Coppersmith  .50 

Clements,  Vincent  Lawrence  Ave.,  Hew 

Windsor,  N.Y.  Laborer  w47 

Clinnick,  Fred  173  3roadway,  Newburgh, 

N.Y.  3olter  .56 

Cohen,  Samuel  232  South  William  St., 

Newburgh,  N.Y.  Erector  Helper  .1,57 

Coleman,  Henry,  C.  311  Water  St.,  Newburgh,  Shipfitter 

H.Y.  Helper  L44 

Wisner  Terrace,  New-  Carpenter 

burgh,  N.Y.  Helper  *49 

84  Beniard  Ave.;  New¬ 
burgh,  N.Y.  Leader  lt02 


Coleman,  John  H. 
Collins,  Frank, L. 
Cook,  Charles,  R. 


.32 

.46 

49 


1 


32  Davies  Ave.,  Beacon, 

N.Y.  Pipefitter  |55 

128  Old  Road, Beacon, N.Y.- Burner's  Helper  f48 
Cornwall,  N.Y.  Burner's  Helper  |53 

46  East  Pannenter  St. , 

Newburgh,  N.Y.  Bolter  Learner 
4  River  St. , Beacon, N.Y.  Helper 

33  Spring  St.,  Newburgh, 

N.Y.  Laborer 

37  South  Miller  St., 

Newburgh,  N.Y.  Pipefitter 

Highland,  N.Y.  Carpenter 

74  Grand  St. , Newburgh, NX  Tank  Tester 
30  Washington  Place,  Shipfitter 

Newburgh,  N.Y.  Helper 

10  Carson  Ave., 

Newburgh.N.Y.  Clerk 

New  Windsor,  N.Y.  Clerk 

28  MoiAgaory  St>,  NeAur^N.Y.  Clerk 
244  Liberty  St., 

Newburgh,  N.Y.  Stenographer 

Cornwall.  N.Y.  Clerk 

Jojrnes  Flint,  N.Y.  Laborer 

119  W.Parmenter  St., 

Newburgh,  N.Y.  Machinist  Helper.! 

Davidson,  Herbert  17  High  St. '.Newburgh, 5. 7.ShipfItt«*  Helper  .62 
Davis,  Harold  7  So.  Johnson  St.,  ' 

Hewburgh,  N.Y.  Pipefitter  Helper .157 


Coone,  Joseph 
Cooney,  John 
Coppola,  John,  N» 

Coppola,  Steve 
Corbo,  James 

Craft,  Edward,  H. 

Curry, Edward 
Curtin,  John,  F. 
Curtin,  Michael 

CoUwell ,  Catherine 

Cannon,  Frank 
Chamberlain  JIar  old 
Clark,  E. 

Calhoun,  Mrs.  S. 
Dangle,  Frank 
Darrigio,  Joseph 


J90 

.58 

.79 

.62 

.38 

39 

45 

26 

36 

46 

35 


1 


Mo.  4687.  Edwin  C.  Bennett*  «t  si*  ) 

vs.  Appellants*  )  Pa gw 
Spited  States  Shipping  Board  ■ 

fWrgencj  Fleet  Gerperatlen,  *t  al. 


55.05 


EMPLOYEE'S 
SHARE  OF 
SAVINGS 
438y .07 
60.88 

75.40 
62.69 

53.62 

64.96 

55.88* 

62.24 

55.88 

62.69 
61.33 

65.41 

65.87 

59.97 

62.24 

86.29 

64.96 

61.78 

64.05 

54.52 

60.88 

62.24 

-v  80.84 
66.32 
^  75.85 

68.14 

S  57.25 

57.70 
^  60.42 

*  51.80 
56.34’ 
60.88 

55.88 

68.14 

65.87 

6538.28 
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da 

lss  "B 

"  -  Sb*et  f 

BAKE 

LAST  KNOWS  ADDRESS 

OCCUPATION  AVEI 

LAGS 

EMPLOYEE’S 

HOt 

rRLY 

SHARE  OF 

*  R j 

lTB 

SAVIBGS 

Carried 

Forward  “3! 

i.05 

Davis,  John,  D. 

Tails  Gate,  B.T. 

Pipefitter 

Helper 

.46 

60.87 

Daves,  Roy,  G. 

Box  40,  Marlboro,  N. 

Y. 

Reamer 

.52 

63.60 

Deb Iasi,  Luigi 

Bew  Windsor,  B.Y. 

Helper 

-.48 

60.88 

DeSonde,  Norris,  7. 

•143  Lander  St.,  Newburgh, 

Holder-On 

B.Y. 

Learner 

.43 

59.51 

Debla,  Levy 

Bew  Windsor,  B.Y. 

Laborer 

.40 

58.15 

Decker,  Edgar 

200  Lander  St. , Newburgh, B.Y.  Machinist 

.65 

69.50 

Decker,  Elting 

231  North  later  St., 

Newburgh,  B.Y. 

Painter 

.69 

71.31 

Decker,  Trank 

25  Liberty  St*,  Newburgh, 

. 

H.Y. 

Burner  Helper 

.49 

62.24 

Demers,  Leopold, J. 

Tails  Gate,  B.Y. 

Draftsman 

.85 

78.57 

Dellacagna , Leuc lo 

101  South  Clark  St., 

Newburgh,  B.Y. 

Timbeiman 

.59 

66.78 

Dempsey,  Joseph, A* 

85  First  St., Newburgh, B.Y 

.  Bolter 

.54 

64.51 

Denman,  Harrey 

Marlboro,  B.Y. 

Laborer 

.51 

63.14 

Devltt,  George 

88  Carson  Ave ., Newburgh, B 

•Y.  Wood  Caulker 

.71 

72.22 

Dickerson, Jesse ,X. 

88  Lander  St. .Newburgh, B. 

Y.Shlpfltter  Help* 

-.56 

65.41 

Dolan,  Thomas,  H. 

New  Windsor,  B.Y. 

Helper 

.54 

64.51 

Donaldson , Will lam 

Glenham,  B.Y. 

Blacksmith 

.80 

76.31 

Do  man,  William 

68  lander  St.,  Bewburgh,B.Y.  Machinist 

.51 

63.14 

Dorsett,  William, 7,12  Courtney  Are., 

• 

Bewburgh,  B.Y. 

Laborer 

.61 

67.68 

Dowling,  David 

64  Grove  St.,  Newburgh,  B 

•Y.  Bolter 

.57 

65.87 

Doyle,  Edwin,  T. 

Ulster  Park,  B.Y. 

Carpenter 

.73 

73.13 

Drew,  Jerry,  0. 

Highland  Falls,  B.Y. 

Shlpfitter 

.38 

57.25 

Dubois,  E.L. 

21  Henry  Ave.,NewbuCrgh,N.' 

f.  Laborer 

.85 

78.57 

Dubetsky,  Charles, 

52  Chestnut  St., 

R. 

Beaoon,  B.Y. 

Angle smith 

.61 

67.68 

Daffy,  James,  J. 

98  Smith  St. .Newburgh, B.Y 

.  Shlpfitter  Help¬ 

er 

•  54 

64.51 

Durham,  Fred 

Stoney  Ridge,  B.Y. 

Laborer 

.54 

64.51 

Duryea ,  Chari e t 

263  Liberty  St., 

. 

Bewburgh,  B.Y. 

Pipefitter  • 

.80 

76.30 

Duslng,  Bert 

Cornwall -on-Hu&son,  B.Y. 

Driller 

.•54 

64.51 

Dvina 11,  Trank 

Highland  Fails,  B.Y. 

Holder-on 

.59 

66.77 

Downey,  J. 

Wappingexv Falls,  B.Y. 

• 

Clerk 

.52 

63.60 

Ennis,  Borman 

115  Rexxvlok  St., 

. 

• 

Bewburgh,  B.Y. 

Bolter 

.44 

59.97 

Eveleth,  Seth 

Cornwall-on-Kudson , B 

•  Y. 

Carpenter 

Helper 

00 

. 

61.78 

Fairbanks,  Frank, W. 

.65  Liberty  St.,  Bewburgh, 

B.Y. 

Laborer 

.46 

60.87 

Fanning,  John,  £• 

Cornwall,  B.Y. 

Crane  Helper 

.55 

64.96 

Farrell,  Edward, J* 

919  Trinity  Ave., 

• 

• 

Bronx,  N.Y.C* 

Pipefitter  _ 

.80 

76.30 

74 

.77 

8793.19 

So.  4687.  Edwin 

i  C.  Dennett,  et  al.  ] 

1 

vs.  Appellants* 

>  Page  Bo.;** 

'  United  States  Shipping  Board 
Emergency  Fleet  Corporation*  et  al. 
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SAKE 


LAST  KNOWN  ADDRESS 


Class  "B"  -  Sheet 

LTION  AVERAGE  EMPLOY 
HOURLY  SHARE 


Perrier,  Richard  Orange  Lake ,  N.Y.  Burner 

Ferris,  Harry,  B.  Beacon,  N.  Y.  Laborer 

Fields,  John,  S.  57  Hill  St Newburgh ,  N.Y.  Ritter's 

Finnegan,  Thomas, 41  Robinson  Ave.,  • 

Newburgh,  N.Y.  Fitter.** 

Fischer,  David  129  Montgomery  St*, 

Newburgh,  N.Y*  Bolter-up 

Fitzgerald,  Daniel  Cornwell-on-Hudson,  N.Y.  Laborer 


Carried  forward 
Burner 
Laborer 


Fitter.**  Helper  .47 


Fitzgibbons, Frank, A.  63  Hudson  St ., Beacon, N.Y.  Carpenter's 

Helper 

Fitzgiobons, John, J.63  Hudson  St.,  Beaoon,  N.Y.  Bolter  Learner 
Fleming,  Edward, R.  25  North  Elm  St., 

Beacon,  N.Y.  Helper 

Fogarty,  John  Cornwall,  N.Y.  Guard 

Fogarty,  J.  L«o  Cornwall -Landing,  N.Y.  Fitter's  Helper 

Folster,  Felix,  J.  84  Carpenter  Ave., 

Newburgh,  N.Y.  Bolter's  Helper 

Ford,  William  295  Broadway, Newburgh, N.Y.  Helper 
Fosdlck,  Lester  117  Johnson  St.,  Newburgh, 


Foster,  Walter,  J.  2  Cottage  Plaoe,  Newburgh, 

N.Y.  Bolter's  Helper 

Fotinof  Frank  Peekskill,  N.Y.  Ereotor 


Fotino,  Frank  Peekskill,  N.Y. 

Fourty,  Dominick  291  Washington. St. , 

Newburgh,  N.Y. 

FraBer,  James  99  Carter  . St.,  Newb 


Fraser,  James  99  Carter. St.,  Newl 

Fra3er,  Thomas  21  West  St., Newbury 
Fr -derickaon.  Axel  New  Windsor,  N.Y. 
French,  John  5  Liberty  St.,Newbi 

Frew,  Mrs.  Jean  97  Courtney  Ave., 

Newburgh,  N.Y. 

Ferguson,  S.  Middlehope,  N.Y. 

Gallagher,  James  Marlboro,  N.Y. 
Galloway,  Stewart  76  Prospect  St., 

Newburgh,  N.Y. 


Newburgh,  N.Y.  Laborer  f4 2 
99  Carter  3t . ,  Newburgh, 

N.Y.  Joiner  .72 
21  West  St. .Newburgh, N.Y.  Ereotor  .19 
New  Windsor,  N.Y.  Laborer  *44 
5  Liberty  St. , Newburgh, N.Y.  Apr.  Mold  Loft  131 
97  Courtney  Ave • , 

Newburgh,  N.Y.  Typist  .32 
Middlehope,  N.Y.  Timekeeper  153 
Marlboro,  N.Y.  Heavy  Fl^e  Helper. 64 

Fitter's  Helper  |31 


RAGE 

EMPLOYEE*  S 

ORLY 

SHARE  07 

1TB 

'  SAVINGS 

4.77 

8793.19 

r.74 

73.58 

.46 

60.87 

.75 

74.04 

.47 

61.33 

•35 

55.88 

.38 

57.25 

.47 

61.33 

.71 

72.22 

.55 

64.96 

.54 

64.51 

.58 

66.32 

{•49 

62.24 

1.54 

64.51 

.54 

64.51 

L46 

60.88 

[5B 

66.32 

L62 

68.14 

59.06 

L72 

72.67 

•  19 

48.62 

Gerken,  Nicholas  10  Carson  Ave.,  Newburgh, 

N.Y.  Help 

Gerken,  Walter  10  Carson. Ave 

Nefrburgh,  N.Y.  Line 

Gilia,  Alex.  83  Newburgh  Ave., 

Beacon,  N.Y.  Ream 

Gillen,  Jean,  A.  17  Chambers'  St., 

Newburgh,  N.Y.  Ship 

Gillespie,  James,  L.  35  Johnes  St., 

Newburgh,  N.Y.  Join 

Gillespie,  Robert  35  Johnes  St., 

Newburgh,  N.Y.  Join 

Gillick,  Thomas  50  Bay  View  terrace, 

Newburgh , *  N .  Y.  Guar 

Glinka,  Alex.  New  Windsor,  N.Y.  Bolt 

Bo.  4687.  Edwin  C.  Dennett,  et  al.  _ 

vs.  Appellants*  ,  P*6«  No .230. 

United  states  shipping  Hoard 
.-mergency  Fleet  Corporation*  et  al. 


Helper  |54. 
Line  naan  >58 
Reamer' 8  Helper  i34 
Shipfitter  . 74 
Joiner  .93 
Joiner  Helper  .70 


Guard 

Bolter 


j58 

92.92 


59.97 

54.07 

54.52 

64.05 

69.04 

54.07 

64.51 

66.32 

55.43 

73.58 
82.20 
71. 7T 

68.59 
66.32 

10976.87 
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Class  "B"  -  She st  /6  . 


MAMZ 

LAST  KNOWN  ADDRESS 

OCCUPATION  A7ERAGE 

EMPLOYEE'S 

HOURI 

;y 

SHARE  OF 

RATI 

5 

SAVINGS 

Carried  forward  -  92, 

TC2 

10975737 

Goodman,  Louis 

4  East  Main  St. .Walden, N.Y. 

.  Machinist  . 

.72 

72.68 

Gould,  William, V. 

S3  North  Water  St. 

» 

Newburgh,  N.Y. 

Laborer 

.48 

61.79 

Gordon,  Walter,  F. 

75  Third  St. .Newburgh, N.Y. 

Draftsman 

>61 

67.68 

Goudle,  John,  D. 

450  First  St. .Newburgh, N.Y, 

.  Shlpfitter 

.46 

60.88 

Goujon,  Louis 

Marlboro,  N.Y. 

Bolter  Helper 

>59 

66.77 

Graham,  Peter,  L. 

77  Henry  Ave.,  Newburgh, 

. 

N.Y. 

Carpenter 

,37 

56.77 

Grant,  John 

6  Avoca  St.,  Newburgh, N.Y. 

Burner  Helper 

.40 

58.15 

Gray,  James,  C. 

251  Powell  Ave., 

Newburgh,  N.Y. 

Machinist 

J  7S 

75.40 

Groaver,  Geo.  W. 

289  Grand  St. .Newburgh, N.Y. 

.  Bolter 

.54 

64.51 

Green,  Ed.  John 

South  Plank  Road, 

Newburgh,  N.Y. 

Handyman 

|60 

67.25 

Green,  Orlen 

51  Broadway,  Newburgh,  N.Y. 

•  Carpenter 

78 

75.40 

Green,  Peroy 

South  Plank  Road, 

Newburgh,  N.Y. 

Llnerman 

62 

68.14 

Greenwood,  James, 

1 

H. 

231  Ann  St.,  Newburgh, N.Y. 

Bolter  Helper 

.43 

59.51 

Grefo,  Frank 

17  Colden  St. .Newburgh, N.Y. 

Erector 

38 

57.25 

Grenls,  David 

72  So.  Water  St., 

Newburgh,  N.Y. 

Timekeeper 

54 

64.50 

Griffin,  Frank 

121  Smith  St.  .Newburgh, N.Y. 

Burner  Helper 

50 

62.69 

Grltmon,  Asa,  D. 

70  Hill  St., Newburgh,  N.Y. 

Higger 

79 

75.85 

Gyurkoveos,  John 

Roseton,  N.Y. 

Packer 

47 

61.33 

Grady,  Anna 

139  Ann  St ..Newburgh, N.Y. 

Clerk 

26 

51.79 

Haggerty ,  William,  S , 

,  451  East  182nd.  St., 

Chipper  & 

New  York  City 

Caulker 

61 

67.68 

Haines,  Russell 

Cornwall,  N.Y. 

Bolter  Learner 

63 

68.59 

Halford,  John  J . 

91  Ann  ^>t.,  Newburgh,  N.Y. 

Burner  Helper 

66 

69.95 

Halllnan,  Joseph 

29  Stephen  St., 

a 

•  % 

Kingston,  N.Y. 

Pipefitter 

49 

62.24 

Hanlon,  James,  R. 

56  Capron  St., Walden,  N.Y. 

Pipefitter 

74 

73.58 

Hannlgan,  James,  ?« 

.Marlboro,  N.Y. 

Laborer 

55 

64.96 

Henre  t ty , Robert , 2. 

78  Carpenter  Ave., 

Newburgh,  N.Y. 

Carpenter  . 

65 

69.50 

Hardlnge,  Geo.  W. 

121  Third  St . ,  Newburgh , 

N.Y. 

Laborer 

57 

65.88 

Hardy,  James,  2. 

65  Carson  Ave. .Newburgh, 

N.Y. 

Loftsman 

50 

62.69 

Harris,  John.L. 

Monroe,  N.Y. 

bolter  Helper  . 

61 

67.68 

Hart ,  Joseph 

71  Henry  Ave.,  Newburgh, 

• 

N.Y. 

Bolter 

54 

64.51 

Harter,  Thomas 

117  Ann  St. .Newburgh, N.Y. 

Bolter 

48 

61.78 

Hasbrouck , Will iam. 

• 

H. 

Port  Ewen,  N.Y. 

Helper 

61 

67.68 

Hayes,  Geo.  B. 

320  First  St.,  Newburgh, 

• 

N.Y. 

Laborer  • 

46 

60.88 

Heeney,  Jofcn,  J. 

343  N.  Water  St., 

• 

Newburgh,  N.Y. 

Laborer  . 

43 

59.51 

He.  46?7.  'Edwin  C 

:»  Donnctt*  et  al.  ) 

1 

n. 

Appellant c * 

1  Page  Ho 

mJtU 

1 

77 

13  192.32 
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tAK£ 


Hell a tarn,  Robert 

Henderson ,  Leon 
Hennlg.  George 

Henri okso rf,  Char¬ 
les,  3. 
Henry,  John 

Herbert,  Joseph 
Sevltt,  Harold 
Hewitt,  S&auel 
Higgins,  J&iaes,  R. 
Hoag,  Milton,  R. 

Holt,  Walter 


Lis?  known  ADDRESS 


Class  "B"  -  Sheet  /7 
OCCUPATION 


AVERAGE 

HOURLY 

RATE 


Hopenstedt, Raymond  86  Overlook  Place, 

Newburgh,  N.Y. 


Carried  forward 
S3  William  St*,  Newburgh, 

N.Y.  Counter 

39  Fifth  St* .Newburgh, N.Y.  Handyman 
14  Washington  St., 

Newburgh,  N.Y.  Bolter 

133  Renwick  St*, 

Newburgh,  N.Y.  Erector 

7  ’Washington  St.,  Chipper  & 

N.ewburgh,  N.Y.  Caulker 

53-Beekaan  St*, Beacon, N.Y.  Fitter's  Helper 
10  Henry  St*, Newburgh, N.Y.  Time  Checker 
67  Smith  St. » Newburgh, N.Y.  Carpenter 

8  Hudson  Ave., Beacon,  N.Y.  Pipefitter 
36  Carson  Ave*, 

Newburgh,  N.Y. 

Poughkeepsie,  N.Y. 


EMPLOYEE' S 
SHlgR  OF 
SAVINGS 


lllj77  13192*32 


J59 

fl 

*64 

58 

<57 

70 

51 

•i90 

.79 


Fitter's  Helper  .48 

51 


Hopper,  Henry 

Horan,  Jo  hr 

Hoy,  Percy,  B. 

Hubbard,  William 

Hudig,  Andre 
Hudson,  John, 3. 


151  Lander  St. .SWwburgh, 

N.Y. 

36  Dennings  Ave., 

Beaoon,  N.Y. 

66  Montgomery  St., 
Fewburgh,  N.Y. 

539  Clinton  St. .Brooklyn, 

N.Y. 

New  Windsor,  N.Y. 


Carpenter  Helper 

Fitter's  Helper 

Laborer 

Helper 

Laborer 

Rigger 
Office  Boy 


Hulaeapple, Frank, X. 48  Montgomery  St., 

Newburgh,  N.Y. 

Hunt ,  Thomas 

Hunter,  Austin 
Haines,  Merle r  Z. 

Heasllp,  L.I 

Hughes,  Joseph, J. 

Inglls,  Harris, C. 

Irvine,  Samuel 

Isreal,  Jacob 
Jackson,  Robert 
Jamieson,  John 

Jamieson,  Murdock 

Jie8,  John 

Jankowski .Heronim 
Johnson,  Henry 
Jones,  Chas.  V. 

So.  4687.  Edwin  C 

TO. 


|54 

.48 

..39 


56 

65 
21 
48 

56 

120  Rowland  Ave., 

Beacon,  N.Y.  Laborer  .j65 

Meadow  Brook,  N.Y.  Bolter  Helper  .|56 

31  Robinson  Ave., 

Newburgh,  N.Y.  Telephone  Opera  tr.  54 

174  Lander  St., 

Newburgh,  N.Y.  Clerk 

721  West  St., Newburgh, N.Y.  laborer 
42  Fair  St.,  Kingston, N.Y.  Erector 
25  Hasbrouok  St., 

Newburgh,  N.Y.  Laborer 

Hasbrouck  St*Newburgh,N.Y.  Carpenter 


49  Henry  Ave ., Newburgh, N.Y.  Tool  Room 

Bolter  Lbarner 


15  Mill  St.,  Newburgh, N.Y.  Reamer 


Shlpfltter 
Apprentice 
Chipper  St 
Caulker 


109  Fullerton  Ave., 

Newburgh,  N.Y. 

122  Fullerton  Ave., 

Newburgh,  N.Y. 

345  N.  Water  St., 

Newburgh,  N.Y.  Bolter 

15  £•  St.,  Beacon,  N.Y.  Bolter 

192  Broadway, Newburgh, 5. Y.  Checker 
Vails  Gate,  N.Y.  bolter 

»  Bennett,  et  ol. 

Appellants,  )  Page  No.^3* 


.26 

.47 

.57 

.^7 

.76 

.?7 

.p9 

.65 

J54 

.58 

•'44 

.36 


130. 


United  States  Shipping  Board 
Emergency  Fleet  Corporation,  et  al*i 
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66.77 
72.22 

69.04 

66.32 

65.87 

71.77 

63.16 

80.84 

75.85 

61.78 
57.70 

64.51 

61.78 

57.70 

65.41 

69.50 

49.53 

61.78 

65.41 

69.50 
65.41 

64.51 

51.80 

61.33 

65.87 

56.79 

74.49 

65.88 

55.16 

69.50 

64.50 
66.32 
59.97 

56.34 


15390.08 


2.32 


HAMS 


Jones,  Oscar 

Jordan,  Peter,  A. 
Johnron,  0. 

Keevlll,  John 
Keesler,  Byron 
Kellner,  Harry 
Kelly,  John 

Kelly, .Kenneth 

Kelly,  Robert,  S. 
Kelly,  Thomas ,  Jr. 
Kenney,  Gordon 
Kenney,  William 

Kilgour,  John 
Kilpatriok,  Jay 

Kllpa  trick ,  Robert ,  G « 
Kllroy,  James 
Kinniout,  Harry 
Klemmer ,  John 
Kossovski,  Alex. 

Kramp,  John 

Kruse,  William 
Kusman,  Joseph 
Kruger,  R, 

Knapp ,  Robert, A. 
LaRenla,  M. 

Lamoree ,  George 

Lamoree,  Robert 
Xang,  Edward 
laplne,  Nichola 

lapriae,  Alphonce 
Lawrence,  Gordon 
Lawson,  Robert 
LeMon,  William,  H. 
Leach,  David 
Leahy,  James,  W. 


LAST  KNOWN  ADDRESS 


Class 


OCCUPATION 


forward 


Carried 

24  Johnston  St., 

Newburgh,  N.Y.  Bolter 

47  Adams  St., Newburgh, N.Y.  Electrician 
1  Lutheran  St., 

Newburgh,  N.Y.  Clerk 


"B"  Sheet  ft 


AVERAGE 

HOURLY 
RATE 
VS 


TXFV 


.53 

.53 

•46 


Cornwall,  N.Y. 


Chipper  A  Caulker  .74 


354  First  St. .Newburgh, N.Y.  Pipefitter  .49 
Pine  Bush,  N.Y1  Bolter  .58 
14  City  Terrace, 

Newburgh,  N.Y.  Bolter  .58 
35  Lutheran  St., 

Newburgh,  N.Y.  Shipfitter  .53 
118  Lender  St ., Newburgh, N.Y.  Handyman  .57 
Cornwall,  N.Y.  Bolter  .43 
E.  Main  St.,  Beacon,  N.Y.  Linerman  .59 
363  3.  161  St.,  New  York 

City  Pipefitter  .60 
174  South  St. .Newburgh, N.Y.  Shipfitter  j  1.16 
142  Johnston  St., 

Newburgh,  N.Y.  Draftsman  .50 
Woodland  Ave., Newburgh, N.Y.  Bolter  .61 
57  Mill  St.,  Newburgh, N.Y.  Shfcfltter Learner  .62 
88  Sidney  Ave., Newburgh, N.Y.  Tool  Room  .42 
289  Water  St », Newburgh, N.Y.  Bolter  .56 
10  'Washington  St., 

Newburgh,  N.Y.  Pipefitter  .80 
209  Gidney  Ave., 

Newburgh,  N.Y.  Blacksmith  .54 
16  Spring  St. .Newburgh, N.Y.  Bolter  .50 
New  Windsor,  N.Y.  Furnace  Helper  .48 
47  Carter  St. .Newburgh, N.Y.  Clerk  .50 
R.F.D.ftOO,  New  City,  N.Y.  Carpenter  .80 
103  Newburgh  Are., 

Newburgh,  N.Y.  Bolter  .58 
10  So.  Cedar  St., 

Beacon,  N.Y.  Handyman  .56 
8  So.  Cedar  St . ,Beacon,N.Y. Erector  .64 
Cornwall,  N.Y.  Pipefitter  .34 
77  Newburgh  Are., 

Beacon, .  N.Y.  Bolter  .41 
32  Smith  St.,  Newburgh, N.Y.  Bolter  .77 
Cornwall,  N.Y.  Machinist  .48 
125  Water  St. , Newburgh, N.Y.  Riveter  .66 
189  Broadway, Newburgh, N.Y.  Laborer  .71 
20  Summer  St. , Kingston, N.Y.  Pipefitter  .54 
13  Washington  Place, 

Newburgh,  N.Y.  Furnace  Helper]  .60 


No.  4687*  Edwin  C.  Jonnett,  et  al. 

▼a*  Appellants, 
United  States  Shipping  Board 

fleet  Corporation,  et  ml*, 


Page  Bo 


1^0 


.64 


EMPLOYEE'S 
SHARE  OF 
SAVINGS 
~I539'0.gy 


64.05 

64.05 

60.87 
73.58 
62.24 
66.32 

66.3  2 

64.05 

65.87 

59.51 

66.78 

67.23 

92.64 

62.69 

67.68 
68:i4 
59.06 
65.42 

76.30 

64.51 

62.69 

61.78 
62.69 

76.31 

66.32 

65.42 
69.04 

55.43 

58.61 

74.94 
61.78 

69.95 

72.22 
64.51 

67.23 


17716.31 


# 

Class  *BW  -  S 

heet  #9 

NAME 

LAST  E50TO  ADDRESS 

OCCUPATION  AVER 

AGE 

EMPLOYEE'S 

HOU 

RLY 

SHARE  OF 

RA 

TS 

SAVINGS 

Carried  forward  150 

.64 

17716.31 

Lease,  Michael 

60  Lake  St • .Newburgh, N.Y. 

Heater 

.52 

63.60 

Leathrop,  Harve 

Cornwall,  N.Y. 

Painter 

.66 

69.95 

Leooe,  Dominick 

101  Renwlok  St*, 

Newburgh,  N.Y* 

Bolter 

.58 

66.32 

Leone ,  John 

Sew  Windsor,  l.Y. 

Blaoksalth  Helper.  64 

69.04 

Leroy,  Walter 

Newburgh,  N.Y. 

Carpenter 

k80 

76.30 

Lesley,  Samuel 

11  Smith  St.  .Newburgh,  N.Y. 

Passer 

.37 

56.79 

Llollou,  Constan¬ 

tine 

94  Broadway,  Newburgh ,  N . 

Holder-on 

158 

66.32 

Little,  CharlesvS. 

Calhan,  Colorado, 

Instructor- 

.97 

84.02 

Lloyd,  Edwin,  A. 

86  Fullerton  Are., 

Poughkeepsie,  N.Y. 

Pipef ittor 

.74 

73.58 

Look,  Charles 

47  Colden  St Newburgh, IT. Y. Passer 

.43 

59.51 

Long,  Charles,  J. 

Beacon,  N.Y. 

Holder-on 

•40 

67.23 

Lovelace,  Edga r,J. 

89  N.  Clinton  St*. 

Poughkeepsie,  N.Y. 

Draftsman 

.8? 

79.48 

Low,  Howard 

11  Lander  St. .Newburgh, NiY.Bolter 

•52 

63.60 

Long,  William, J. 

53  Johnes  St. .Newburgh, N.Y. Pipefitter 

.45 

60.42 

Lucas,  Thomas 

City  Park, New  Windsor,  N.Y.Laborer 

.46 

60.88 

Lynch,  Chas.  A. 

316  First  St., Newburgh, N.Y.Machiniat 

.74 

73.58 

Lynch ,  Edward 

84  Grand  St* .Newburgh,  N.Y. 

.Tank  Tester 

.78 

75.40 

Lynch,  James 

3  Franklin  Ave. .Beacon, N.Y. Helper 

.62 

68.14 

Lynch,  Peter 

302  Main  St*,  Beacon,  N.Y. 

Helper 

.30 

53.62 

Larrimore,  F.G. 

12  Henry  Ave  ..Newburgh. N.Y. 

.Chief  Loft8man  1 

.80 

121.69 

LaVelle,  J. 

Cornwall,  N.Y. 

Office  Boy 

.23 

50.44 

Lund,  lira*  R. 

128  Dubois  St . . 

Comp tome  ter 

Newburgh,  N.Y. 

Operator  j 

.50 

62.69 

Lundberg,  Prances 

52  Carson  Ave*. 

Newburgh.  N.Y. 

Clerk  | 

.43 

59.51 

Lahey,  Thomas  A. 

115  Liberty  St., 

Newburgh,  N.Y. 

Clerk  .50 

62.69 

Lamonlca,  P. 

24  River  St.,  Beacon.N.Y. 

Clerk  .50 

62.69 

Levi  son-,  S. 

76  Benkard  Ave. , 

Newburgh,  N.Y. 

Clerk  152 

63.60 

Mackey,  Gedney 

Highland,  N.Y. 

Burner  Helper  L62 

68.14 

Maguire,  John,  £• 

Dutchess  Junotion,  N.Y. 

Helpe  r  i 

.52 

63.60 

Maher,  Edward, J. 

11  Hastrouck  St., 

Newburgh,  N.Y. 

Pipefitter  .57 

65.87 

yahar,  John  J* 

105  Liberty  St., 

1 

1 

Newburgh,  N.Y. 

Carpenter  H«lperf49 

62.24 

Manning.  Ralph, 

201  So. Cedar  St., 

Pipefitter 

65.87 

Beacon,  N.Y. 

157 

"Tapes,  LlifCo-d, 
Marcantonlo, 

Monroe,  N.Y. 

130  William  St., 

Bolter 

T61 

67.68 

Salvatore 

Newburgh,  N.Y. 

Laborer 

|1 

53.61 

Eo.  40f*7. 

Edwin  C.  Lcmctt ,  ct  al.  j 
re.  Appellant a , 

!  Page  ilo.-'f 

170 1 54 

19  939.41 

Uni  tod  States  Shipping  Board  J 

1 

i 

Emergency  fleet  Corporation^  ct  al* 


234 


\ 


NAME 


LAST  KNOWN  ADDRESS 


Class  nB  -  Shoot 
OCCUPATION  •'AVERAGE 
HOURLY 
RATE 

Carried  forward  170. b4 


Uarkle,  Le grand,  C. 
Varies ,  Charles 


Marks,  Charles  109  iff.  Parmenter  St., 

Newburgh,  N.Y. 

Maroney,  William, B.  Cornwall,  N.Y. 
larsden,  Samuel  92  Montgomery  St., 

Newburgh,  N.Y. 


Marshall,  Raleigh, 
C. 

Martin,  Andrew 
Martin,  Fred 
Martin,  John 
Martinuk,  John 

Marvel,  Frederick 

.Marvel,  Harold 

Kascloll,  Antonio 
Mason,  Frank,  A. 
May,  Peter,  F. 

Maybury,  Charles, 
R.  N. 

Hay bury,  Thomas 
Meehan,  James 
Meehan,  Joseph, F. 
Menzie,  John,  B. 
Merino,  Carmine 

Messing,  George 

Miller,  Raymond 

Mltteer,  Donald 

Montgomery, Jaae s 
Morgan,  Thomas 

Morris,  James,  J. 
Morrison,?.. DeWitt 

Morrow,  John 
Moses,  Benjamin 

Muldowney,  John 
Mulholland,  Robert 
Mulvey ,  John 
Murphy.  William 

Murray,  Peter 


Dsll  House, 

Newburgh,  N.Y. 

Cornwall,  N.Y. 

Maple  St.,  Newburgh, N.Y. 

Haverstraw,  N.Y. 

101  William  St., 

Newburgh,  N.Y, 

10  Overlook  Place, 
Newburgh,  N.Y. 

283  No.  Water  St., 
Newburgh,  N.Y. 

55  Third  St.  .Newburgh, N."i 

7  West  3t., Newburgh,  N.Y. 

140  Benkard  Ave., 
Newburgh,  N.Y. 

Balmville,  N.Y. 

Balmville.  N.Y. 

4  Vine  St.,  Beacon,  N.Y. 

4  Vine  St.,  Beacon,  N.Y. 

18  Bush  Ave. , Newburgh, 

240  Washington,  St., 
Newburgh,  N.Y. 

234  No.  Water  St., 
Newburgh,  N.Y. 

121  William  St., 

Newburgh,  N.Y. 

Hurleyville,  $.Y. 


34  Johnston  St., 
Newburgh,  N.Y. 


New  Windsor,  N.Y. 
65  Overlook  Place, 
Newburgh,  N.Y. 
Vails  Gate,  N.Y. 

27  Benkard  Ave.,Nei 
Cornwall,  N.Y. 

101  Liberty  St>, 
Newburgh,  N.Y. 


No.  4687.  Edwin  C.  Bennett,  et  al. 

vs.  Appellants, 
United  States  Shipping  3oard 
Emergency  Fleet  Corporation,  et  al. 


Page  No.-***’ 


188.1 


AO 

EMPLOYEE’S 
SHARE  07 
SAVINGS 


Time  Checker 

!•« 

59.51 

Bolter  Helper 

.54 

64.51 

Crane  Helper 

.23 

50.44 

Handyman 

.59 

66.77 

Pipefitter 

.66 

69.95 

Passer 

.14 

.52 

46.35 

Bolter 

63.60 

Carpenter  Helperj.54 

64.51 

Reamer 

i 

±43 

59.51 

Carpenter 

(.77 

74.94 

Shipfitter 

,96 

83.57 

Driller 

178 

}46 

75.40 

Laborer 

60.88 

Joiner 

|81 

76.76 

Bolter  Learner 

J  47 

61.33 

Bolter 

J50 

62.69 

Helper 

J27 

52.25 

Burner  Helper 

J42 

1.06 

59.06 

Draftsman 

88.10 

Laborer 

.38 

57.25 

Reamer  Helper 

.54 

64.51 

Heater 

Piece  Work 

.50 

62.69 

Counter 

.51 

63.14 

.Cleaner 

Blacksmith 

.53 

64.06 

Helper 

•166 

69.  S6 

Bolter 

Shipfitter 

.50 

62.69 

Helper 

>54 

64.51 

Helper 

.28 

52.71 

Rigger 

•{54 

64.51 

Bolter  Helper 

.57 

65.87 

Y.  Helper 

.31 

54.07 

Guard 

•  oO 

62.69 

Bolter  Helper 

.49 

62.24 

Burner  Helper 

.32 

54.52 

22104.96 


236 


Class  "1 

IT  - 

Sheet  >11 

HAMS 

LAST  KNOWN  ADDRESS 

OCCUPATION  AVE 

:rage 

EMPLOYEE' S 

? 

~  ‘  HC 

>URLY 

SHARE  OF 

E 

LATE 

SAVINGS. 

Carried  forward  18 

18.29 

22104.96 

Mustica,  Michael,!! 

.  103  So.  Clark  St., 

Newburgh,  N.Y. 

Timberman- 

•62 

66.14 

Mysol,  Joseph,  ?. 

30  Fowler  St. .Beacon, N.Y. 

Handyman 

.66 

69.95 

Marvel,  Harry,  A. 

Montgomery  St., 

• 

Newburgh,  N.Y. 

Foreman 

2.00 

130.76 

Mitchell,  i . 

403  Liberty  St., 

* 

Newburgh,  N.Y. 

Office  Boy 

.15 

46.81 

MacGregor,  Robert 

2  South  Lander  St., 

Newburgh,  N.Y. 

Handyman 

.51 

63.14 

McCauley,  James,., 

The  Cedars, 

Apr. 

D. , Jr • 

Newburgh,  N.Y. 

Draftsman 

.48 

•  61.78 

McCloskey , Joseph, A. 

.Fostertown,.  N.Y. 

Time  Checker 

.53 

64  <05 

McDermott ,T.  Owen 

4  South  Miller  St., 

Newburgh,  N.Y. 

Bolter 

.64 

69.04 

McEwen,  Ora 

56  Johnston  St., 

Shipfitter 

Newburgh,  N.Y. 

Helper 

.61 

67.68 

McGrath,  Walter 

36  South  Ave.,  Beacon, N.Y. 

Laborer 

.49 

62.24 

McIntosh,  James 

283  Broadway, Newburgh. N.Y. 

Bolter 

.41 

•  58.60 

McKauchle ,  John 

180  Carson  Ave . , 

-Newburgh,  N.Y. 

Laborer 

!  .38 

57.25 

McKernan,  Thomas 

191  Liberty  St., 

1 

Newburgh,  N.Y. 

Shipfitter 

1.16 

92.64 

MoKibbon,  Howard 

287  Montgomery  St., 

Newburgh,  N.Y. 

Helper 

.53 

64.05 

McLaughlin,  Edward, 

T 

Wappingers  Falls.  N.Y. 

Helper 

.43 

59.51 

V  • 

Neish,  Harvey,  J. 

66  Montgomery  St., 

Hoist 

Newburgh,  N.Y. 

Engineer 

1.24 

96.27 

Beleoo,  Burton 

144  Eenkard  Ave., 

Bolter 

Newburgh,  N.Y. 

Engineer 

.49 

62.24 

Nightingale .Frank 

27  Cottage  St.,  * 

Poughkeepsie,  N.Y. 

Carpenter 

.70 

71.77 

Nolan,  Clarence 

Cornwall,  N.Y. 

Handyman 

.44 

59.97 

Solan,  John,  V. 

Central  Valley,  N.Y.  Holder-on  Learner 

.16 

47.26 

Norton,  Michael 

15  Hudson  Ave., Beacon, N.Y. 

Laborer 

.51 

63.14 

Nott,  Edward 

92  VanNess  St., 

Newburgh,  N.Y. 

Machinist 

.65 

69.50 

Noyes,  Dewey 

Cornwall,  N.Y. 

Carpenter 

.80 

76.31 

Nucitelli .Giacomo 

20  Page  St.,  Beacon,  N.Y. 

Reamer 

.62 

68.14 

Neal,  Dorothy 

60  Beacon  St., Newburgh, N.Y. Stenographer 

.47 

61.33 

Nelson,  Jennie 

Flrthcliffe,  N.Y. 

Stenographer 

.26 

51.80 

Nocton,  Anthony 

Marlboro,  N.Y. 

Clerk 

.49 

62.24 

O'Brien,  William 

New  Windsor,  N.Y. 

Helper 

.46 

60.88 

O'Leary,  Jereniah 

Ill  Fullerton  Ave., 

Newburgh,  N.Y. 

Burner  Helper 

.44 

59.87 

O'Neill,  James 

Wappingers  Falls,  N.Y. 

Helper 

.38 

57.25 

Oakley,  Horace 

327  Water  St., 

Newburgh,  N.Y. 

Passer 

.34 

55.43 

O'Dell,  Wilson 

6  So.  Clinton  St., 

Poughkeepsie,  N.Y. 

Bolter 

.51 

63.14 

jlsen,  Herman 

24  Benkard  Ave . , 

Newburgh,  N.Y. 

Machinist 

.56 

65.41 

Owens,  John,  A. 

Snake  Hill  Road, 

Newburgh,  N.Y. 

Helper 

.48 

61.78T 

Olberg,  Pontus 

New  Paltz,  N.Y. 

Pipefitter 

sn 

.82 

STTT" 

77.22 

24431.65 

Olburg,  pontus’ 

Vo. 

4687.  Edwin  C.  Bennett,  et 

al.  ) 

vs.  Appellants,  )  Page  No. 

£34- 

United  States  Shipping  Board 

Emergency  Fleet  Corporation*  et  al.) 

1 

236 

CLASS  nBn  -  3he©t  ***  •* 

***£  LAST  KNOWN  ADDRESS  OCCUPATION  AVERAGE  2KPL'JYS2»S 

HOURLY  SHARE  OP 
RATE  SAVINGS 

Carried  Porward-  208.71  24431.65 

Owens,  John  F.  R.P.D.  Newburgh,  N.Y.  Pipefitter 

Helper  .52  63.60 

Pace,  Gulseppe  103  So.  Clark  St.,  Dock 

Newburgh,  N.Y.  Builder  .57  65.87 

Pagi,  Vittorio  29  Liberty  St ..Newburgh, N.Y.  Helper  .45  60.42 

Palermo,  Joseph  183  Renwick  St., 

Newburgh,  N.Y.  Laborer  .48  61.78 

Pallsl,  Joseph  296  Main  St.,  Beacon, N.Y.  Checker  .53  64.05 

Paonessa,  Josph.U.  20  E.  Parmen -er  St., 

Newburgh,  N.Y.  Laborer  .47  61.33 

Parrott,  S.  J.  169  Washington  St.,  Dock 

Newburgh,  N.Y.  Builder  .65  69.50 

Pasaxoff,  David  10£  Benkard  Ave. , 

Newburgh,  N.Y.  Packer  .58  66.32 

Paulison,  -<oland,B.  71  Liberty  St., 

Newburgh,  N.Y.  Laborer  .64  69.04 

Paulick,  Mark  39  Jones  St. .Newburgh, N.Y.  Laborer  .30  53.62 

Peattie .Kenneth, R.  70  Farrington  St., 

Newburgh,  N.Y.  Helper  .62  68.14 

Pecheux,  William  159  N.  Hiller  St., 


Newburgh,  H.Y. 

Checker 

•53 

64.05 

Peiffer, George ,L. 

12  Courtney  Ave., 

Newburgh,  N.Y. 

Handyman 

.64 

69.04 

Pelus,  Joseph 

New  Windsor r  N.Y. 

Holder-on 

.41 

58.61 

Pebibleton,  Percy 

Honrue,  N.Y.  Chipper  &  Caulker 

.71 

72.22 

Phoenix,  Joshua 

Firthcliffe,  N.Y. 

Heater 

.46 

60.88 

Pickens, Alfred,  H. 

41  So.  Lander  St. 

Newburgh,  N.Y. 

Bolter  Learner! 

.13 

45.00 

Popel,  Tony 

108  So.  William  St., 

1 

Newburgh,  N.Y. 

3olter 

.58 

66.32 

Popluder,  Jacob, 

61  Smith  St. .Newburgh, N.Y. 

Reamer 

.56 

65.41 

Potvln,  Leander.N. 

127  Fullerton  Ave., 

1 

Newburgh.  N.Y. 

Helps  r 

.33 

54.98 

Powle?,  William, A. 

23  Ralph  St.,  Beacon,  N.Y. 

Help  er 

.46 

60.87 

Presler, Angelo, V. 

283  Ann  St., Newburgh,  N.Y. 

Bolter 

.68 

70.86 

Presler,  John 

88  Overlook  Place, 

Newburgh,  H.Y. 

Holder-on 

.54 

64.51 

Presutti,  Richard 

373  Third  St., 

Newburgh,  N.Y. 

Laborer 

.45 

60.42 

Prokosch , Frank , J . 

88  Overlook  Place, 

1 

| 

Newburgh,  N.Y. 

Bolter 

.63 

68.59 

Pugsley,  Eugene 

Plattkill,  N.Y. 

Carpenter 

.78 

75.40 

Patterson,  Alex. 

24  Chambers  St., 

Newburgh,  N.Y. 

Clerk 

.44 

59.97 

Peiffer,  G.  L. 

12  Courtney  Ave • , 

Newburgh,  N.Y. 

Clerk 

!  .70 

71.77 

Plunkett,  J. 

116  Grand  St., Newburgh, N.Y. 

,  Bookkeeper 

.50 

62.69 

Pope,  D.  R. 

68  Bay  View  Terrace, 

Newburgh,  N.Y.  Clerk  j  .*6  69.95 

Quackenbush, Alfred  Cornwall,  N.Y.  Clerk  .68  70.86 

Quackenbush,  Fared,  S.  Cornwall,  N.Y.  Carpenter  Helper  .54  64.51 

Quackenbush, Ralph  Cornwall, .N.Y.  Shipfitter  .58  66.32 

Qua intance, Edward, 0.  11  Bush  Ave.,  Chipper  & 

Newburgh,  N.Y. 

No.  4337.  Hdwln  C.  Bennett,  et  al. 

vs.  Appellants. 

United  States  Shipping  Board 
Emergency  Fleet  Corporation,  et  al. 
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BEST  COPY  AVAILABLE 
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5aZ2 


LAS'”  KNOWS  ADDRESS 


Carried  forward- 

Qualms ,  Harry  212  W.  3rldge  St*, 

Cat skill,  N.Y.  Blacksmith 

Quick,  Rob®rt,L.  South  Plank  Road, 

Newburgh,  N.Y.  Laborer 

Radulsky,  Alex.  Hew  Windsor,  H.Y.  Bolter 

R&ffaole, Christo-  51  Front  St* 


Class  rtB"l  -  Sheet  *13 
OCCUPATION  AVERAGE  HMP1.JYSS*? 

HOURLY  SHARE  OF 
RATE  SAYINGS 


pher 

Rajput  1,  Alfonso 
Rasmussen,  Peter 
r.eeve ,  Frederick 


Newburgh,  H.Y.  Bolter  Helper  .58 
43  Front  St. .Newburgh, N.Y.  Bolter  .57 
254  First  Ave. .Kingston, NSY.  Steaafitter  1.50 


Helper  .56 

Shipfitter 

Helper  .47 

Shipfitter 

Helper  I  .54 

Laborer  j  .40 

Burner 

Helper  j  .51 

Bolter  Learner  j  .42 


I  .76 


Reeve,  Frederick  17  Johnston  St., 

JTewburgh,  H.Y.  Helper  .56 

Reinhardt,  Jacob  369  Liberty  St.,  Shipfitter 

JTewburgh,  H.Y.  Helper  .47 

Reis,  Jos,  T.  69  O'Neill  St., Kingston,  Shipfitter 

H.Y.  Helper  I .54 

Rlcoio,  Joe  36  Johnston  St., 

JTewburgh,  H.Y.  Laborer  .40 

Richare 11, Andrew  130  H.  Hiller  St.,  Burner 

JTewburgh,  N.Y.  Helper  j  .51 

Riva,  John  213  Overlook  Place, 

Newburgh,  H.Y.  Bolter  Learner  [  .42 

Robinson,  Percy, S.  21  Overlook  Place., 

Newburgh,  N.Y.  Machinist  .76 

Robinson,  'William  Falconer  St.,  Beacon,  N.Y.  Carpenter  Helpeir.52 

Robinson,  John  77  Henry  Ave . , 

Newburgh,  N.Y.  Holder on  4  .41 

Sodi,  Frank  Overlook  Place, 

Newburgh,.  N.Y.  Helper  .46 

Roe,  Warren  28  Johnston  St., 

Newburgh,  N.Y.  Bolter  .43 

Rogers,  Kelvin,  F.  115  Renwiok  St., 

Newburgh,  N.Y.  Bolter  .45 

Honk,  Alfred  Hiddlehope,  N.Y.  Bolter  .52 

Ronk,  Orsaw,  3.  Orange  Lake,  N.Y.  Blacksmith  Helper  .33 

Rose,  Anthony  96  So.  Water  St., 

Newburgh,  N.Y.  Laborer  .42 

Rosenstein, Morris  23  3t.  Mary  St., 

Kingston,  N.Y.  Holder-on  .59 

Rosmando,  Gus  146  Kontgomery  St., 

Newburgh,  N.Y.  3olter  I  .47 

Royle,  John  So.  Plank  Road, 

Newburgh,  N.Y.  Packer  .52 

Rumpel,  Matthew  32  Lander  St., 

Newburgh,  N.Y.  Time  Checker  .55 

Rumsey,  Chas.  2,  New  Windsor,  N.Y.  Bolter  .52 

Auscxett,  Boaenl-ck  New  'Windsor,  N.Y.  Laborer  .45 

Rush,  Cha3.  2.  Wappingers  Falls,  N.Y.  Burner  Helper  .59 

Rush,  Edward  Milton,  N.Y.  Shiptt ter  Helper  .62 

Rusling,  Geo.  E.  21  Farrell  St.,  Pipefitter 

Newburgh,  N.Y.  Helper  .59 

l/an,  John  26  3enkard  Ave., 

Newburgh,  N.Y.  Fireman  [  .58 

Ryan,  Lance  Cornwall,  N.Y.  Erector  i  .56 

Ryan,  William,  R.  Tompkins  Cove,  N.Y.  Heater  I  .47 

Rowley.  C.  357  Water  St., 

Newburgh,  N.Y.  Clerk  .19 


i/an,  John 

Ryan ,  Lance 
Ryan,  William,  R. 
Rowley.  C. 


Machinist 


Holder on  *  .41 

Helper  .46 

Bolter  .43 

Bolter  .45 

Bolter  .52 

Blacksmith  Helper  .33 

laborer  .42 

Holder-on  .59 

3olt er  I  .47 

Packer  .52 

Time  Checker  .55 

Bolter  .52 

Laborer  .45 

Burner  Helper  .59 

Shiptt  ter  Helper  .62 

Pipefitter 

Helper  .59 


Fireman 

Erector 

Heater 

Clerk 


!  .58 
.56 
i  -47 


No.  4687.  Edwin  C.  Bennett,  et  al . , 
vs  .  Appel lantc , 
Halted  States  Shipping  Board 
Sacrger.cy  Fleet  Corporation,  et  al., 
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62.69 

60.42 

66.32 

66.32 
65.87 
62.69 

65.41 

61.33 

64.51 
58.15 

63.14 
59.06 

74.49 

63.60 

53.60 
60.83 

59.51 

60.42 

63.60 
54.98 

59.06 

66.79 

61.33 

63.60 

64.96 

63.60 

60.42 

66.79 

68.14 

66.78 

66  .32 
65.41 
61.33 

48.62 


244.47  28774.54 
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OCCUPATION  AVE! 

ILAGE 

id?2A  TEE'S 
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SHARE  OF 

rats 

SAVINGS 

carried  rorward-  24< 

r.4v 

Tam. 54 

Rhyne,  Helen 

76  Robinson  Ave.., 

Newburgh,  N.Y. 

Clerk 

.31 

54.07 

Hodge  rs , Raymond , P . 

Leroy  Place  .Newburgh,  17. 

Y.  Clerk 

.44 

59.97 

Russell,  Jane,  R. 

31  City  Terrace, 

Newburgh,  N.Y. 

Clerk 

.31 

54.07 

Sal  non ,  Fred 

R.P.D.jfl,  Newburgh, 

N.Y. 

Carpenter 

.43 

61.78 

Salvesen,  Morton, J 

•  3  Washington  Place 

• 

Newburgh,  N.Y. 

Carpenter  ] 

..40 

103.50 

Savage ,  Frank 

23  Lander  >t., Newburgh,” 

.Y.  Angle smith 

Helper 

.51 

63.14 

Schimpf,  Prank 

3nlmville  Road, Newburgh, 

B 

.Y. 

Carpenter 

.67 

70.41 

Schnitt,  Chas. 

Cornwall-on-Hudson , 

N.Y. 

Carpenter 

.74 

73.56 

Schoonmaker ,  Lee 

Walden,  77. Y. 

Bolter  Learner 

.35 

55.80 

Soullion,  William 

Cold  Spring,  N.Y. 

Reamer  Helper 

.59 

66.73 

Seaman,  Gillian, L. 

440  First  3t . , 

Newburgh,  N.Y. 

Helper 

.62 

68.14 

Sears,  Thomas,  P. 

Hilton,  N.Y. 

Shipfitter  Helper 

.62 

68.14 

Sank,  William 

14  Hoffman  Ave., 

Sheet  Metal 

Poughkeepsie,  N 

.Y. 

'.Yorker 

.76 

74.49 

Seymour,  Paco 

74  Carter  St., Newburgh, N 

.Y.Pipef  itter 

.80 

76.31 

Seymour , Obadiah , J • 

54  Henry  Ave. .Newburgh, N 

.Y.Carpenter 

.92 

61.76 

Shanahan ,  John 

40  Liberty  St., 

Newburgh,  N.Y. 

Blacksmith 

.65 

69.51 

Shapiro,  Louis 

193  William  St., 

Chipper  & 

Newburgh,  N.Y. 

Caulker 

.63 

68.59 

Shaw,  Edward 

Crononer  Valley,  N. 

Y. 

Bolter  Learner 

.48 

61.78 

Sheehy,  Fred 

6  Federal  St . .Newburgh, N 

.Y. Laborer 

.44 

59.97 

Sickler,  Jane 3 

Hill  St.,  Newburgh, 

N.Y. 

Helper 

.65 

69.50 

Siewecko , Half , Carl 

Cornwall,  N.Y. 

Plate  Hanger 

.61 

57.68 

Silcock,  Ray 

New  Windsor,  N.Y. 

Carpenter  Helper 

.60 

67.23 

Silcock,  George 

R.P.D.  #3,  Newburgh 

,  a.Y, 

.  Time  Checker 

.59 

66.77 

Silva,  Antonio 

Fort  Montgomery,  N.Y. 

Laborer 

.48 

61.78 

Silvestro,Bellarlno  107  So.  Clark, St., 

Newburgh,  N.Y. 

Laborer 

.33 

54.98 

Silvestro,  Sam 

60  William  St., 

Newburgh,  N.Y. 

Laborer 

.45 

60.42 

Sinisgalli,  Anthony  10  Federal  3t., 

Newburgh,  N.Y. 

Erector 

.54 

64.51 

Siola,  Cortas 

127  Liberty  St., 

Newburgh,  N.Y. 

Laborer 

.44 

59.97 

Skane ,  Charles 

103  Slmendorf  St., 

Kingston,  N.Y. 

Burner  Helper 

.46 

60.87 

Smith,  Abraham, J. 

Marlboro,  N.Y. 

Holder-on 

.40 

53.15 

Smith,  Alpha 

17  Edward  St. .Newburgh, N, 

,Y.  Helper 

.43 

•59.51 

Smith,  Irving,  P. 

70  fhurch  St. , 

Tanners vi lie ,  N 

.Y. 

Pipefitter 

.30 

76.31 

Smith,  James,  II. 

73  Spring  St. .Newburgh, N« 

.Y. Laborer 

.40 

58.15 

Smith,  Roy,  S. 

25  Oak  St.,  Walden, 

N.Y. 

Shipfitter  Learner 

.40 

58.15 

26; 

3.77 

31010-39 

A; i.  4CC7.  -dr.-in 

C«  Lexmott.  ct  al.  j 

1 

va*  Appellants v  ] 

1  Page 

■o.xir 

united  Jtuteo  vjiipping  -joord 

1 

ijcr.gcncy  Flc-ct 

Cc-por-tlon*  ct  al.] 
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Clas 3  "5"  -  3b 

.4et 

.^15 

LA  *2 

LAST  KNO WH  ADDRESS 

OCCUPATION  A  VET 

AGE 

EMPLOYEE'S 

KOI 

CtLY 

SHARE  OF 

RATE 

SAVINGS 

Carried 

Forward-  263177 

“'31011  39 

Smith,  Timothy 

Che Isa,  N.Y. 

Carpenter 

156 

65.41 

Saoger,  Frank,  J. 

Box  123, Highland  Falls,  N 

.Y.  Helper 

167 

70.41 

Snyder,  John 

R.F.D.#4,  Newburgh,  N.Y. 

Sheet  Metal 

Worker 

134 

65.43 

Sparling,  II. D. 

21  Maple  St., 

Newburgh,  N.Y. 

Riveter 

{.79 

75.85 

Spencer, 'John.W. 

Cornwall,  N.Y. 

Lineman 

1.50 

6  Jr*..  69 

Stephenson,  Hart in 

339  Water  St.,, 

Newburgh,  N.Y. 

Painter 

.66 

69.95 

Stocken,  Joseph, A. 

Newburgh,  N.Y.  Pipefitter  Helper 

.72 

72.68 

Stone,  Oscar, 

40  Center  St . .Beacon, N.Y. 

Bolter  Helper 

•  56 

65.41 

Stumpfel,  Geo. 

Fostertown  Road, 

Sheet  Metal 

Newburgh,  N.Y. 

Worker 

.63 

66.59 

Sullivan,  Michael, 

105  Will lan  St., 

Shipfitter 

P. 

Newburgh,  N.Y. 

Helper 

.43 

59.51 

Sutton,  Preston 

Cold  Spring,  N.Y. 

Helper 

.46 

60.87 

Suzanne ,  Jack 

Fort  Montgomery,  K.Y.  Machinist  Helper 

1.52 

65.60 

Svertecky ,  Adlopb 

125  ./ill lam  3t., 

Newburgh,  N.Y. 

Helper 

.47 

61.33 

Scott,  Kennedy,  J. 

22  South  Hiller  ^t., 

Newburgh,  N.Y. 

Clerk 

j.30 

53.61 

Sterling,  lire.  11.2 

.  Highland  Falls,  N.Y. 

Clerk 

.45 

60.42 

Syrian,  Mabel 

Highland  Falls,  N.Y. 

Clerk 

.33 

54.98 

Secor,  Frea  . 

Y/appingora  Falls,  N.Y. 

Clerk 

|  .49 

62.24 

Stone,  William 

107  Washington  St., 

Newburgh,  N.Y. 

Clerk 

.47 

61.33 

Saber,  Eugene 

Miilbrook,  N.Y. 

Machinist 

.59 

66. 78 

Taylor,  Frank 

198  South  William  St., 

Newburgh,  N.Y. 

Burner  Helper 

.52 

65.60 

Taylor,  Hamilton,!!. 

1103  Albany  Ave., 

Schnectady,  N.Y. 

Machinist 

.22 

49.98 

Taylor,  Percy 

64  Wiltsie  Ave. .Beacon, N. 

Y.Bolter 

.52 

63.60 

Tell ,  Frank 

292  Washington  St., 

Newburgh,  N.Y. 

Bolter 

.56 

65.41 

Terwiliiger,  Clarence  70  Ana  St.£ewburgh,K.Y. 

3u rner 

.47 

61.33 

Terwilliger,  Sear  ge 

,  159  N.  Pamenter  St., 

ir. 

Newburgh,  N.Y. 

Laborer 

.53 

64.05 

Terwilliger,  Roy 

26  Say  View  Terrace, 

Newburgh,  N.Y. 

Machinist  Helper 

.54 

64.51 

Thayer,  Chester, Sr 

.23  Courtney  Ave . , 

Newburgh.  N.Y. 

I'd  inter  Helper 

.52 

63.60 

Thoa,  James,  C. 

28  Monument  St., 

Chipper  4 

Newburgh,  N.Y. 

Caulker 

.76 

74.49 

Thomas,  Rimer, 2. 

Kewourgh  Ave. .Beacon, N.Y. 

Machinist 

.72 

72.68 

Thompson,  John 

219  Water  St., 

Newburgh,  N.Y. 

Bolter 

.55 

66.32 

Thompson,  Keith 

Cornwall,  N.Y. 

Heater 

.16 

47.25 

Thorn,  James, A. 

Cornwall,  N.Y. 

Carpenter 

.46 

60.33 

Tice,  William 

54  Johnston  St., 

Newburgh,  N.Y. 

Pipefitter 

.70 

71.77 

Tiner,  Gary,  1!. 

86  Carson  Ave . , 

Newburgh,  N.Y. _ 

engineer 

•  8i 

76.76 

Tochilly,  Frank 

New  Windsor,  N.Y. 

Laborer  _ 

•  55 

64.96 

No.  468 7 .  Edwin  C.  Ecnr.ett , 
vs .  Amelia 
United  5tute.  Shipping  .soard 
TSaergcncy  Fleet  Corporation, 


et 

r. 


it  al .  ) 

;ts,  )  Pa,. 1C  No 

.1 


et  al. 


2b2.  33 


33252.68 


240 


HAKE 

Todd,  Samuel 
Townsend,  David 
Taggart,  William 
Torkelson,C.E. 


LAST  KNOWN  ADDRESS 


30  City  Terrace, 

Newburgh,  N.Y. 
163  Liberty  St., 

Newburgh,  N.Y. 
77  Overlook  Place, 

Newburgh,  N.Y. 


Claas  "B*»  -  sheet  fi 


Trimble,  Daisy 
Upwrlght,  Dubois 


Cold  Spring;  N.Y. 

North  Plank  Road, 

Newburgh,  N.Y. 
YanAllen. Charles,?. 26  Washington  Place, 

Newburgh,  N.Y. 

Van  Buren,  Horace  135  Lander  St., 

Newburgh,  N.Y. 

Van  Deuzer,  Eugene  398  First  3t., Newburgh,!?.' 
Van  Karkel.Gasheck  336  North  ifeter  St., 

Newburgh,  N.Y. 

Vanostrand, Lester  48  Washington  Terrace, 

Newburgh,  N.Y. 

VanWinkle,  Andrew.C.  11  Beacon  St., 

Newburgh,  N.Y. 
Wallkill,  N.Y.  Ci 

70  Kill  St,, Newburgh, N.Y. 


Van  Wyck,  '.Vilbur 
Vecchio,  Ouiseppe 
Vo  mol,  Harold 
Van  Hook,  John 
Velie,  F. 

Wabar,  Richard 
Wager,  Lewis,  3. 
Walsh,  Frank 
V7alah,  John 

'.Yanish,  K«tro 
Way ,  Sidney 

We aval,  Joseph 

Weber,  Wm.  L. 
Wells,  George  L. 
Weyand .Leonard, L. 
Weyant,  James,  S. 
Whelan,  Peter,  G. 

Whitaker,  Harold 

White ,  C. 

White,  Richard 

White,  Thomas, 
White,  William 


itarlboro,  N.Y. 

28  Edward  St., Newbury 
V/alden,  N.Y. 

172  Broadway, 

175  Renwick  St., 

Newburgh,  N.Y. 
120  Smith  St., Newbury 
16  Liberty  St., 

Newburgh,  N.Y. 
210  Liberty  3t., 

Newburgh,  N.Y. 
16  kaple  St.,Newburgl 
198  Kain  St.,Hingstoi 
Broad  St., New  Windsor 
Cedarcliffe,  N.Y. 

55  City  Terrace, 

Newburgh,  N.Y. 
42  Concord  St., 

Newburgh,  N.Y. 
59  Overlook  Place, 

Newburgh,  N.Y. 
215  Jater  St., 

Newburgh,  N.Y. 
New  Windsor,  N.Y. 
Cornwall,  N.Y. 


No.  4687*  Edwin  C.  Bennett,  et  al. 

vs.  Appellants, 
United  States  Shipping  Board 
Emergency  Fleet  Corporation*  et  al*! 


Page  No 


OCCUPATION  . 

AVERAGE 

EKPLOYSS’S 

HOURLY 

SHARE  OF 

• 

RATE 

SAVINGS 

rward- 

TB 7733 

33252.63 

Handyman 

.61 

67.68 

• 

Bolter 

•  55 

64.96 

Foreman 

1.43 

104.89 

’.Construction 

. 

Engr. 

1.32 

99.90 

Clerk 

.31 

54.07 

Pipefitter 

.56 

65.41 

Pipefitter 

Helper 

•  56 

65.41 

Pipefitter 

Helper 

.51 

63.14 

.Erector 

.61 

67.68 

Heater 

.36 

56.34 

3olter 

.52 

63.60 

Bolter 

.53 

64.05 

rpenter  Helpe: 

t  *51 

63.14 

Dock  Builder 

.58 

66.32 

Oiler 

.57 

65.88 

.Clerk 

.31 

54.07 

Clerk 

.35 

5$  *88 

.Laborer 

.49 

62.24 

Line roan 

.51 

63.14 

Bolter  Helpej 

.54 

64.51 

Holdercn 

.49 

62.24 

.Heater 

.47 

61.33 

Bolter 

.58 

66.32 

Rigger 

3olter  Helpej 

.41 

56.61 

it  .46 

60.87 

Fitter  Helps: 

*  .60 

67.23 

Shijfitter  Help. 

Jr  .48 

61.78 

Carpenter 

.53 

64.05 

Reame  r 

.50 

62.69 

Burner  Kelpei 

•  .54 

64.51 

Laborer 

.36 

56.34 

Holder  on 

.60 

67.23 

Handyman 

.58 

66.32 

Burner  Helpei 

?  .49 

62,24 

301.15 

35466.75 

841 


SAES 


Whitlow,  Fenton 
Wileock,  David 


1ST  KHOWN  ADDRESS 


Class  ’,Bn  -  Sheet  11? 


OCCUPATION 


Wilcock,  David  69  Campbell  it., 

Newburgh,  N.Y. 

W illiaas,  2vert,F.  6  Thurston  3t., 

Rochester, N.Y. 

Williams, Raymond  199  Dubois  St., 

Newburgh,  N.Y. 

Williams,  ./alter  35  Kichol  St., 

Newburgh,  H.Y. 
’.yilliaason,7homa8  33  Fullerton  Ave., 


Carried  forward- 

ITew  Windsor,  N.Y.  Carpenter 


•’B"  -  Che 
AVERAGE 
HOURLY 

'301.1b 

.55 


Wilson,  Harvey 
Wilson,  Horace 
Wilson,  Russell 


Newburgh,  N.Y. 
Firthcliffe ,  N.Y. 

Ceaur  3t.,  Walden,  H.Y. 
Cornwall,  H.Y. 


Wisher,  Thomas,./.  187  Chambers  3t., 

Newburgh,  H.Y.  Bolter 

Wiltsie,  George, D.  156  North  filler  St., 

Newburgh,  H.Y.  Bolter 

T/olfe,  Henry,  0.  426  First  St. .Newburgh, H.Y. Foreman 

tollman,  Charles  Roseton,  H.Y.  Bolter 

Wood,  Irving,  B. 


Laborer  I  .41 

Pipefitter  .80 

Draftsman  .55 

Chipper  & 

Caulker  .51 

Holder-on  .54 

Heater  .50 

Plate  Hanger  .62 
Bolter  Learner  .47 

Bolter  Learner  .53 


Bolter  Learnelr  .64 
Foreman  1.02 
Bolter  .55 


No.  4Cr7.  -dwir.  C.  .‘Jennet*. ,  al.  )  average  L  i</ 

▼r  •  Appolluntc,  ;  Viijc  :.o .XV z.  avera^e 

o  jilted  ~t.  tc-:'  £ihippiiv,  Loarti  ) 

iccr,,Oiicy  .-left  Corporation,  ct  ul.J 


EMPLOYEE*  S 
SHARE  OF 
SAVINGS 


64.96 

5S.61 

76.30 

64.96 

63.14 

54.51 

62.69 

68.14 
61.33 

54.06 

69.04 

30.29 

64.96 

63.14 


Wood ,  Roy 

13  Belvidere  St., 

Kingston,  H.Y. 

Pipefitter 

Helper 

•  65 

69 .50 

Wood,  Wilson 

Vails  Gate,  N.Y. 

Bolter 

.58 

oo.52 

Wooden,  <vm. 

Cornwall,  N.Y. 

Pa  inter 

.21 

49.53 

Woodley,  Charles 

65  Ann  St.,  Newburgh,  N.Y. 

Engineer 

.70 

71.77 

Woolsey,  Alzaaoka 

129  Chambers  3t., 

Newburgh,  N.Y. 

Reamer 

.54 

64.51 

Wright ,  Charles 

97  Overlook  Place, 
Newburgh,  N.Y. 

Bolter 

.44 

59.97 

Watts,  lira.  2. 

47  Carson  Ave., 

Newburgh,  N.Y. 

Clerk 

.33 

57.25 

Weinstein,  II. 

12  Smith  St., Newburgh, N.Y. 

Clerk 

.15 

46.31 

Williamson,  Helen 

77  Robinson  Ave., 

Nowburgh,  N.Y. 

Clerk 

.25 

51.34 

Wald,  L. 

Newburgh,  N.Y. 

Office  Boy 

.37 

56.79 

Warren,  J.  G. 

Wappingers  Fall3,  N.Y. 

Clerk 

.56 

65.41 

Wilson,  K.  J. 

Firthcliffe,  N.Y. 

Counter 

.50 

62.69 

Weir,  Charles 

Highland  Falls,  N.  Y. 

Helper 

.54 

64.51 

Yeomans,  Lewis, 0. 

89  Broadway, Newburgh,  N.Y. 

Laborer 

.33 

54.98 

Yeomans , Will iam , N . 

376  Broadway, Newburgh, N.Y. 

Erector 

.43 

59.51 

Zesch,  JCartin 

34  Grand  St. , Newburgh, II. Y. 

Caulker 

.85 

78.57 

Zimme  rlund ,  Le  onard 

27  Benkard  Ave., 

Machinist 

Newburgh,  N.Y. 

Apprentice1 

.44 

59.97 

Zink,  Conrad 

Montgomery,  N.Y. 

Liaerman 

.64 

69.04 

Woodfi eld, Raymond 

43  Howland  Ave • , 

Beacon,  N.Y. 

Caroenter 

.43 

61.73 

37574.13 
or  hr 
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BEST  COPY  AVAILABLE 

$  »  .  •  •  r' 

from  thft  origin*!  bound  volume 


CLASS  "C"  Sheet  -1- 

-  EMPLOYEES  WHO  WORKED  FROM  TWELVE  TO  SIXTEEN  MONTHS  - 


HAMS 

LIST ' KNOWN  ADDRESS 

OCCUPATION  AVERAGE 

EMPLOYEE'S 

Adams,  Theodore  L. 

25  Johnston  St., 

HOI 
_ Rj 

JULY 

ITS 

SHARE  OF 
SAVINGS 

Newburgh,  N.Y. 

Shipf  i  tter  $ 

.64 

$  91.55 

Ague as,  0.  S. 
Albrecht,  Fred 

45  High  St., Newburgh, 5. Y. 

Draftsman 

L.10 

114.19 

73  Ravine  St., 

Kingston,  N.Y. 

Coppersmith 

.83 

100.88 

Aldrich,  Sidney 

159  Ann  St. , Newburgh, N.Y. 

Joiner 

.70 

94.48 

Allendorf,  Ward 

49  Chambers  St., 

Newburgh,  N.Y. 

Driller 

•  65 

92.02 

Anbury,  Jamas 

6  So. Cedar  St., Beacon, N.Y. 

Helper 

.50 

84.63 

Alsdorf , ‘Egbert 

Milton,  N.Y. 

Carpenter 

.51 

85.13 

Applebaum ,  5a. than 

135  Washington  St., 
Newburgh,  N.Y. 

Stock  Clerk 

.58 

88'.  57 

Aq.ua to,  Dominic 

New  Windsor,  N.Y. 

Laborer 

.38 

78.72 

Arene,  Achille 

270  Ann  St. , Newburgh,  N.Y. 

Bolter 

.57 

88.08 

Argent o,  Jack 

44  William  St., 

Newburgh,  N.Y. 

Driller 

.57 

88.08 

Arnold,  Edward 

133  Abeel  St., 

Kingston,  N.Y. 

Pipefitter 

.83 

100.89 

Astone,  John 

33  Beckman  St Beacon, N.Y. 

Carpenter 

.65 

92.03 

Bailey,  Albert  C. 

Cold  Spring,  N.Y. 

Laborer 

.56 

87.58 

Baird,  Jesse 

49  High  St. .Newburgh, N.Y. 

Helper 

.52 

85.62 

Adams,  R. 

55  Kent  St.,  Beacon,  N.Y. 

Timekeeper 

.49 

84.14 

Baker,  Edgar 

Arlington,.  N.Y. 

Joiner 

.73 

95.96 

Baldasarre,  J. 

Cornwall,  N.Y. 

Blacksmith 

.91 

104.83 

Barclay,  Robert 

47  Johnes  St., 

Newburgh,  N.Y. 

Machinist 

.66 

92.51 

Barlay,  Gilbert 

49  High  St., Newburgh, N.Y. 

Joiner 

.80 

99.42 

Barnes,  Virgil  E. 

35  Fifth  St., Newburgh, N.Y. 

Llncrman 

.51 

85.12 

Karr,  Thomas  K. 

86  Y*I 11  iam  St  • , 

Newburgh,  N.Y. 

Tank  Tester 

.73 

95.97 

Bartollota,  Jos. 

126  Carson  Ave., 

Newburgh,  N.Y. 

Heater 

.37 

78.23 

Barton,  Harry 

58  Carson  Ave., 

Newburgh,  N.Y. 

Apprentice 

Draftsman 

.42 

80.69 

Baske,  Jos. 

269  Washington, St • , 
Newburgh,  N.Y. 

Bolter 

.40 

79.71 

3asso,  Rick 

176  Broadway, Newburgh, N.Y. 

Laborer 

.40 

79.70 

Bast love 111, Samuel 

R.F.D.No.l,  Newburgh,  N.Y. 

Reamer 

.71 

94.97 

3eckwith,  Geo.  W. 

200  South  St., 

Newburgh,  N.Y. 

Carpenter 

.66 

92>j2 

Beers,  William 

200  Lander  St., 

Newburgh,  N.Y. 

Bolter 

.42 

80.69 

Bell,  Janies 

30  Johnston  St., 

Newburgh;  N.Y. 

Erector 

.54 

86.60 

Benjamin,  Bruce 

Kountainville,  N.Y. 

Carpenter 

.77 

97.93 

Benjamin, Carltor.  H. 

.  779  Third  St. , Newburgh, N. 

Y.  Bolter 

l62 

90.54 

Bennett,  William  J 

.  Marlboro,  N.Y. 

Laborer  _ 

l52 

85.62 

Do.  4667.  wdwin 

C.  Dennett*  et  al.  ) 

Total,  y2C 

)|*25  ' 

#,977.58 

rs .  Appellants,  )  aage  iio •JtV-3. 
United.  States  Shipping  iioard  j 

Emergency  Fleet  Corporation,  et  al. ) 
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Clas3  " 

C"  Sheet  2  - 

MAKE 

LAST  KNOWS  ADDRESS 

OCCUPATION  XV 

’ERASE 

EMPLOYEE’S 

13 

HOURLY 

SHARE  OF 

RATE 

3AVING3 

Amount  carried  forward 

"20 . 25 

^T7T7T75B" 

Bernabo,  Joseph 

118  William  St., 

Sheet  Metal 

Newburgh,  N.Y. 

Worker.  d 

i  .74 

96.46 

Bettelli,  Vincenzo 

60  Lake  St. , Newburgh,  N.Y 

•  Labor  Leader 

.54 

86.61 

Bilyon,  w&rl 

155$  Renwlck  St., 

• 

Newburgh,  N.Y. 

Passer 

.26 

72.81 

Birdsall, Mervin  0. 

The  Inn,  Newburgh,  N.Y. 

Shipfitter  Kelpe 

r  .56 

87.59 

Sermlngham,  H.  J. 

38  Robinson  Ave., 

Newburgh,  N.Y. 

Burner 

.61 

90.05 

Bishop,  ;y.  D. 

23  Montgomery  St., 

Newburgh,  N.Y. 

Pipefitter 

* 

CO 

101.38 

Black,  Percy  F. 

148  Lander  St., 

Newburgh,  N.Y. 

Shipfitter 

.62 

90.54 

Bliss,  Henry 

28  Johnston  St., 

Newburgh,  N.Y. 

Laborer 

.49 

84.14 

Bolander,  Frank 

385  inn  St.,  Newburgh.N.Y 

.  Time  Checker 

.57 

88.08 

Bride,  John 

109  Ann  St.,  Newburgh.N.Y 

.  Bolter  Helper 

.42 

80.69 

Broderick, '.Till  lam 

Cornwall,  N.Y. 

Reamer 

.55 

87.09 

Brown,  Eugene 

43  Carpenter  Ave., 

Newburgh,  N.Y. 

Holder-on 

.67 

93.01 

Brundage , Cortland 

103  Smith  St. .Newburgh, N.Y. Fit ter 

.49 

84.14 

Budd,  Harvey 

12  Maple  St., Beacon,  N.Y. 

Fitter 

* 

.54 

86.60 

Burns,  Chris, 

369  Washington  St., 

Peekskill,  N.Y. 

Reamer 

.58 

. 88.58 

Burns,  Jas. 

5  Lander  3t. .Newburgh.N.Y 

.  Bolter  Learner 

.56 

87.59 

Burns ,  Jas . 

’.Vurtsboro,  N.Y. 

Laborer 

.52 

85.62 

Burroughs,  Geo. 

56  Smith  St., 

Poughkeepsie,  N.Y. 

Blacksmith 

!  .71 

94.97 

Byars,  Willi an 

6  Bay  View  Terrace, 

i 

Newburgh,  N.Y. 

Loftsman 

1.65 

141.28 

Beggs ,  D.  W. 

Orange  Lake,  N.Y. 

Clerk 

.61 

90.05 

Benson,  John  J. 

334  Liberty  St., 

Newburgh,  N.Y. 

Storehouse 

.54 

86.60 

Berg,  Samuel 

53  South  St. .Newburgh.N.Y 

.  Storehouse 

.50 

84.63 

Brown,  L. 

191  Liberty  St., 

Newburgh,  N.Y. 

Bookkeeper 

.57 

88.08 

Belton,  W. 

Poughkeepsie,  N.Y. 

Reaudit 

.33 

76.26 

Cable,  George 

32  Dubois  St., 

Newburgh,  N.Y. 

Holder-on 

.59 

89.06 

Cady,  Obijah 

Corawall-on-Hulson ,  N.Y. 

Laborer 

.39 

79.21 

Cahen,  Harold  J. 

Y.li.C.A. ,  Newburgh,  N.Y. 

Draftsman 

!l.05 

111.72 

Callahan,  Owen 

264  Water  St. .Newburgh, N.' 

Y.Help er 

.57 

88.08 

Cal lan,  George 

New  Windsor,  N.Y. 

Helper 

.46 

82.67 

Cameron, Alex 

1 

Frazer, Jr. 

Walden,  N.Y. 

Heater 

.50 

84.64 

Camlllo,  Volpe 

292  Washington  St., 

1 

Newburgh,  N.Y. 

Laborer 

.40 

79.70 

Campbell, James  H. 

New  Windsor,  N.Y. 

Laborer 

.44 

81.67 

Canfield,  Grant 

78  Grove  St. .Newburgh, N.Y 

.  Bolter, 

1 

2nd  Class  _ 

.54 

86.60 

Total, 

^9.66 

$  5,913.78 

•So.  4687*  -dwin 

C.  Bennett*  et  cl.  ) 

—  a.. _ ^  ^ _ _ 

4*  /  //  // 

t=.  Jtjjpak  f 

United  otutOG  Shipping  Board  ) 

•lioorgency  -Tlcot  Corporation*  ot  nl*) 
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SAXE 


LAST  KKOWE  ADDRESS 


CiaSS  "UH  -O- 

occupatiqn  average 
HOURLY 


Cannon,  James  JI. 
Carey,  Arthur 


Amount  carried  forward, 
Lew  Windsor,  N.Y. 


RATS 


> 

V 


.76 

•  28 
.69 
.51 


I 


Churchill ,  Jacob 

Cipnick,  Harry 

Clancy,  /rank 

Clark,  Eugene  II. 
Clark,  Jesse  A. 
Clark,  John 
Clark, Matthew  J. 

Clark ,  Stanley 
Collard,  Alex 
Colliton,  James 

Connell,  Chris. 

Coonan,  Nm.  S. 
Corbett,  Jose.  p. 

Corcoran,  Jos. 

Cordes,  John 
Corrie,  Julian  i£. 

Cosman,  J03.  L. 
Costa,  .\lfred 

Cousins,  Thomas 


.46 

.46 

.67 

.80 


.81 

[.49 

1.57 

I 

|*58 

.52 


Burner, 1st 
Class 

53  Courtney  Ave. ,  Steel 

Newburgh,  N.Y.  Checker 

Carlson,  Chas.  A.  93  South  St., Newburgh, N.Y.  Checker 
Carlton , Harry  C.  ‘.Visner  Ave.,  Newburgh.N.Y.  Helper 
Carme 1 i tano , Hi cha e 1  9  Newburgh  Ave., 

Beacon,  N.Y.  Bolter 

Cassidy, Dwight  Hall  68  Overlook  Place,  Draftsman 

Newburgh,  N.Y.  Apprentice 

Cesaretti,  Vittorio  Bolter 

Challlndr,  Jas.  Je3t  Side, 

Gardnerv ille ,  N.Y.  liachinist 
Chamberlain,  Prank  36  Daves  St., Beacon,  N.Y.  Carpenter  Helperj.60 
Chesser,  Herman  256  Montgomery  St., 

Newburgh,  N.Y.  Pipefitter 

326  First  St., 

Newburgh,  N.Y.  Laborer 

305  Liberty  St., 

Newburgh,  N.Y.  Bolter 

192  Lander  St. , 

Newburgh,  N.Y.  Pipefitter 

150  Broadway, Newburgh, N.Y.  Laborer 
17  Valley  Ave.,  lYalden,N.Y.  Bolter  Helper  i.57 
Marlboro,  N.Y.  Bolter  Learner  .52 

35  Lafayette  Ave., 

Kingston,  N.Y.  Clerk  .52 

Marlboro,  N.Y.  Lineman  Helper  .59 

Peekskili,-  N.Y.  Electrioiar  .78 

24  Colden  St., 

Newburgh,  N.Y.  Tank  Tester  .86 

74  Overlook  Place, 

Newburgh,  N.Y.  Tank  Tester  .69 

1  Grand  St.,  Newburgh, N.Y.  1st  GL.  Machinist  f88‘ 

89  Overlook  PI., 

Newburgh,  N.Y.  Machinist 

13  So.  Miller  St.,  Erector 

Newburgh,  N.Y.  2nd  Class 

9  Pine  St.,Hllenville,  N.Y. Painter 
7  Farrell  St., 

Newburgh,  N.y.  Riveter 

198  South  St. , Newburgh, N.Y.Pipcf itter 
78  So.Nater  St., 

Newburgh,  N.Y . 

74  Van  Ness  St., 

Newburgh,  N.Y. 

Coutant,  Samuel  T.  Stone  Ridge,  N.-  Y. 

Cozzens,  John  Y.U.C.A.,  Newburgh,  N.Y. 

Crons,  Chas .  27  Hasbrouck  St., 

Newburgh,  N.Y. 

Crawford,  Peter  66  Colden  St., 

Newburgh,  N.Y. 


h  76 

162 

156 


li05 

.53 


Bolter 
Angle smith 
Helper 
Machinist  Helper. 64 

“  -  lJ<  ■ 


ho.  ‘.667.  Jdwin  C.  Bennett,  ct  al. 

V3-  Appellants,  ] 

l&itod  states  Shipping  Board  i  C  J,° 

-’u.cct  Corpora. ti on,  et  al 


Draftsman 
Laborer 
Rivet  Tester 

Total,  $  61J37 


,57 

48 

57 

68 


EMPLOYEE’S 
SHARE  OP 
SAVINGS 

4  57913775 


97.44 

73.79 

94.00 

85.12 

82.67 

82.66 

93.01 

99.41 

89.56 

99.90 

84.14 

88.08 

88.57 
85.63 
88.09 

65.62 

85.63 
89.05 

98.42 

102.36 

93.99 

103.36 

97.44 

90.54 

87.58 

111.  72 

86.10 

e8.08 

91.54 
91.53 

132.90 

88.09 
93.50 
t  8,963.31 


I 


Ees^opy1  a  V  A  l  la  B  l  t 

from  the  origin*!  bound' volume 
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NAME 


LAST  KNOtTN  ADDRESS 


Irist,  Edwin 

Sullen,  John  J. 

Cunniff,  Prank 
Connelln,  J. 
Cornell,  C.  (Mrs* 
Ray  Vemol) 
Clancy,  Timothy 
Connell,  William 
Cosman,  Harold 

Corcoran,  John  E. 
Damlanl,  Antonio 
Dargin,  John  H. 
Davidson ,  Maynard 

Davis,  John  A. 
Davis,  William 
DeClorannl ,  Lugi 

Delanoy,  H. 

DeWitt,  John  E. 
De-ans ,  Allen 
Dempsey,  Thomas 
Devenlsh, Will lam 
Deyo,  Arnold 
Deyo,  Joseph  E. 
Dlnan,  Philip  J. 

Doce,  Prancisco 

Donnelly,  Wm.  H. 
Dornan,  John  P,Jr. 
Drumm,  Walter  S. 
Daley,  S.  W. 

Duryea,  Prank 

Dwyer,  Thos.  C. 
nakins,  John 
Edwards ,  Stephen 

SI tinge ,  Arthur 


Class 


"Cl  Sheet 


OCCUPATION 


Amount  carried  forward 
St., 

Passer 

Quart erman 
Riveter 

Piece  Work  Counter 
Clerk 


AVERAGE 

HOURLY 

RATE 

’ii.t 


Clerk 
Tool  Room 
Clerk 


147  Chambers 

Newburgh, N.Y. 

102  Carson  Ave., 

Newburgh,  N.Y. 

Cornwall,  N.Y. 

Highland  Sails,  N.Y. 

South  'William  St., 

Newburgh,  N.Y. 

R.K.D./4,  Newburgh,  N.Y. 

Little  Britian,  N.Y. 

169  No.  Killer  St., 

Newburgh,  N.Y.  Clerk 

228  Third  St. .Newburgh, N.Y. Laborer 
142  Third  St. .Newburgh, N.Y.Riveter 
Cornwall,  N.Y.  Bolter-up 

9  Poplar  St., Newburgh,  N.Y. Apprentice 

Draftsman 

21  Bush  Ave. .Newburgh, N.Y.  Shipfitter 
118  Orand  St ..Newburgh, N.Y. Bolter  Learner 
180  Renwick  St., 

Newburgh,  N.Y.  Laborer 

Cold  Spring,  N.Y.  Clerk  . 

8  High  3t. .Newburgh,  N.Y.  Laborer 

Cornwall,  N.Y.  Machinist 

Cornwall,  N.Y.  Erector 

R.P.D.^1,  Newburgh,  N.Y.  Shipfitter 

R.P.D.#2,  Newburgh,  N.Y.  Bolter  Helper 

108  Broadway, Newburgh, N.Y*  Holder-on 

283  Newburgh  Ave., 

Beacon,  N.Y.  3olter  Helper 

271  Washington  St., 

Newburgh,  N.Y.  3olter  Helper 

'Wappingers  Palls,  N.Y.  Painter 

68  Lander  St. .Newburgh, N.Y.  Leader 
65  Ann  St.,  Newburgh,  N.Y.  Machinist 
16  Dean  St., 

Poughkeepsie,  N.Y. 

86  Overlook  Place, 

Newburgh,  N.Y. 

Cornwall,- N.Y. 

259  Broadway, Newburgh, N.Y. 

69  Robinson  Ave., 

Newburgh,  N.Y. 

45  High  St. , 


$  .4 

l.H 
.6 
.5 


Reaudi t 

Plate  Hanger 

Pipefitter 

Laborer 

Helper 

Burner  Helper 


.3  12 

•  5 


.35 


Total, 


v30.32 


EMPLOYEE’  3 
SHARE  CP 
SAVINGS 
3  8,963.31 

82.66 

114.19 

93.49 

85.12 

75.76 

84.63 
84.15 

87.09 

86.61 

94.98 
88.57 

74.29 

93.99 
82.66 

81.19 

85.63 
84.14 
95.47 
87.59 

104.33 

87.59 

86.11 

92.51 

88.08 

100.39 

87.09 

93.00 


76.26 


8e.58 

95.47 

73.59 

86.60 
91.53 


Gil, 876. 85 


Ho.  4687.  Edwin  C.  Bennett,  et  al.  ’ 
vs.  Appellants, 
United  States  Shipping  Board 
Emergency  Pleet  Corporation,  et  al.! 


Page  No.  *-^6' 


V 


# 


HALTS 

LAST  KNOWN  ADDRESS 

Class  "C"  Sheet 
OCCUPATION  AVERAGE! 

Elwood ,  John 

HOURLY 

RATE 

Amount  darrled  forward, 

73  Carter  St., 

Newburgh,  N.Y.  Laborer  .47 

Snders,  Fred 

126  Water  St., 

New  burgh,  N.Y. 

Bolter  Helper 

1 

•5i 

Every,  Walter 

Central  Valley,  N.Y. 

Carpenter 

•74 

Swel,  John 

11  Hooker  St. , Kingston, N 

.Y.  Pipefitter 

Fenwick,  Charles 

43  Bay  View  Terrace 

Helper 

Burner  Helper 

.54 

.71 

Fisher,  Stanley 

181  First  St., 

Carpenter 

Newburgh,  N.Y. 

1st  Class 

.77 

Fletcher,  ’Wm.  ?. 

22  Benkard  Ave., 
Newburgh,  N.Y. 

Machinist 

•  52 

Flynn,  John  J. 

116  Fearl  St., 

Sheet  Metal 

x.ingston,  N.Y. 

Worker 

.71 

Ford,  George  H. 

426  Liberty  St., 

Newburgh,  N.Y. 

Bolter  Helper 

.53 

Forsyth,  Alex. 

n.F.D.A.  Newburgh,  N.Y. 

Bolter  Helper 

.63 

Franklin,  Arthur  H 

.  134  Dubois  St., 

Quarterman 

Newburgh,  N.Y. 

Bolters, Ac 

1.15 

Fennell,  Pearl  C. 

38  Lander  St. .Newburgh, N 

.Y. Clerk 

.36 

Floyd,  Willi am 

28  East  11a in  St., 

2nd  C1&S3 

Beacon,  N.Y. 

Carpenter 

.77 

Galvin,  John  P. 

22  So. Cedar  3t.,3eacon,N 

.Y.  Time  Checker 

.57 

Laborer 

Engineer 

Pipefitter 

Shipfitter 

Helper 

Stenographer 

Fire  Marshal 


Garrison,  George  131  We3t  St. .Newburgh, N.Y.  Helper  .64  j 

Gibson,  Janes  H.  335  Broadway,  Newburgh, N.Y4 Burner  Helper  .64 
Gilles,  Charles  1'.  113  Washington  St., 

Jr.  Newburgh,  N.Y. 

Glynn,  lilchael  ?.  69  Carson  Ave., 

Newburgh,  N.Y. 

Golden,  •Villi an  38  Andrew  Ave., Kingston, 

N.Y. 

Goldsmith,  Sdwin  a.  150  Liberty  St., 

Newburgh,  N.Y. 

Genova,  «.  30  Liberty  3t.# 

Newburgh,  N.Y. 

Goodrich,  J.VV.  42  Liberty  St., 

Newburgh,  N.Y. 

Galvin,  J.P.  22  So. Cedar  St. .Beacon, N.Y. Timekeeper 

Go ncaives, Frank  J.  73  Liberty  St., 

Newburgh, • N.Y.  Carpenter 

Green,  Alisha  476  Broadway, Newburgh, N.Y.  Bolter  Learner 

Greenwood,  William  Firthcliffe,  N.Y.  Carpenter 

Griffin,  James  12  Golden  St. , Newburgh, N.Y.  Laborer 
Gugliehmi  .Alfonso  131  Maple  St., Newburgh, N.Y.  Reamer 

7  Washington  Place, 

Newburgh,  N.Y.  Engineer 

79. Garden  St.,  1st  Class 

Poughkeepsie ,  N.Y.  Pipefitter,  /  .74 

Cornwall,  N.Y.  Ilolder-on  Learner 

.52 

43  .Vashington  St.,  Chipper  X 

Newburgh,  N.Y.  Caulker  .92 

1  Colden  St., Newburgh, N.Y.  Hi vet  Tester  1.08 

No.  46S7.  ndwin  C.  3cnnett,  et  ol.  } 

▼3 •  Appellants ,  ) 

United  States  Shipping  Board  ) 

Emergency  Fleet  Corporation,  ot  al.) 


Gurney,  George 
Hackett,  John 
Kahn,  Theodore  S. 
Haley,  Prank 
Hanna,  George 


.46 

.80 

.99 

.53 

.32 

.67 

.59 

.65 

.60 

.80 

.45 

.54 

.36 


I^ge  No  .-IV7. 


102.16 


-  5- 

HLIPLOYZS'S 
SHAHS  OF 
SAVINGS 

T"II7B757S5 

83.15 

88.08 

96.45 

86.60 

94.97 

97.94 

85.62 

94.97 

86.12 

91.03 

116.66 

77.73 

97.93 

88.08 

91.53 

91.53 

82.66 

99.41 
108.77 

86.11 

75.76 

93.00 

89.07 

92.02 

89.56 

99.42 

82.16 
36.60 

102.37 

96.46 

85.62 

.  105.32 
113.20 


j 514, 932. 75 


247 


HIKE 


LAST  KNOWN  ADDRESS 


Class  "C"  Shes 
OCCUPATION  AVER 


J-6- 


.  .  .  Amount  carried  forward,  ”102.16 
Rarer,  Eugene  X*  Highland  Falls,  N.Y.  Fitters  Learner  .59 
Harris,  Charles  T.  73  Lander  St*, 

Newburgh,  5.7.  Machinist  .{80 
Harris,  George  123  Third  St* , Newburgh, N.Y.  Machinist  1.02 
Harris,  James  Highland  Falls,  N.Y.  Painter  .70 
Harris,  Roy  137  Montgomery  St*, 

Newburgh,  N.Y.  Machinist  .60 
Harrison,  Don  135  Montgomery  St*, 

Newburgh,  H.Y.  •  Bolter  .59 
Hart,  James  204  Lander  St** 

Newburgh,  N.Y.  Fitter  in  3ehool.pl 
Hayden,  Harry  T.  New  Windsor,  N.Y.  Handyman  .66 
Hayes,  Michael  101  Smith  St.,Newburgh,N.Y.Rivet  Tester  .87 
Heath,  Homer  G.  Cornwall-on-Hudson,H.Y.  Helper  *pO 
Heron,  John  J.  64  William  St*, 

Newburgh,  N.Y.  Helper  .52 
Hoffman,  Herman  113  Benkard  Ave., 

Newburgh,  N.Y.  Traoer  .68 
Holt,  Richard  37  Goodrich  St. , Beacon, N.Y.  Bolter  .58 
Horton,  Harry  161  Old  Road, Beacon,  N.Y.  Blacksmith  .52 
Hoyt,  Jennie  J.  320  Liberty  St*, 

Newburgh,  N.Y.  Clerk  .40 
Hundley,  Andrew  Cold  Spring,  N.Y.  1st  Class  Erector. 71 
Hungerford,  James  S.  70  Henry  Ave., 

Newburgh,  N.Y.  Carpenter  *p4 
Hyatt,  Everett  Milton,  N.Y.'  Holder-on  .59 
Hunter,  J.  T.  20  Poplar  St  ..Newburgh,  N.Y.  Boat  Foreman  l.jlO 
Hills,  J.  J.  45  Bay  View  Terrace 

Newburgh,  N.Y.  Storehouse  .pi 
Hill,  H.  0.  189  First  3t  ..Newburgh,  N.Y.  Treasurer  *8 -Office  .66 
Irwin,  E.  J.  R.F.D./l,  Newburgh,  N.Y.  Clerk  .jl8 
Iaaaace,  Anniblo  26 2  West  Parmenter  St., 

•  Newburgh,  N.Y.  Pipefitter  .59 
Jackson,  Harry  West  Van  Ness  St., 

Newburgh,  N.Y.  Bolter  Helper  .57 
Jamieson,  Sam  J.  49  Carpenter  Ave., 

/  Newburgh,  N.Y.  Linerman  .$2 
Jaminson,  John  A.  41  Washington  -Terrace,  Shipfitter 

Newburgh,  N.Y.  Helper  .54 
Johnson,  Frank  22  Farrell  St., 

Newburgh,  N.Y.  Bolter  Learner  .63 
Johnston,  John  H.  32  Monument  St., 

Newburgh,  N.Y.  Bolter  .54 
Judge,  James  Marlboro,  N.Y*.  Erector  .62 
Gachuta,  Jas.  Cold  Spring,  N.Y*  Erector  .p9 
Nelly,  Edward  W.  Cornwall,  N.Y.  •  Machinist  Helper  .45 


•E  EMPLOYEE'S 

pY  share  of 

;  SAVINGS 


Harris,  George  123  Third  St*,Newbi 

Harris,  James  Highland  Falls,  N.' 

Harris,  Roy  137  Montgomery  St* 

Newburgh,  H.Y. 
Harrison,  Don  135  Montgomery  St* 

Newburgh,  N.Y. 

Hart,  James  204  Lander  St.* 

Newburgh,  N.Y. 

Hayden,  Harry  T.  New  Windsor,  N.Y. 

Hayes,  Michael  101  Smith  St.*Newbi 

Heath,  Homer  G.  Cornwall -on-Hudson 

Heron,  John  J.  64  William  St*, 

Newburgh,  N.Y. 

Hoffman,  Herman  113  Benkard  Ave., 

Newburgh,  N.Y. 
Holt,  Richard  37  Goodrich  St.,Bej 

Horton,  Harry  161  Old  Road.Beaooi 

Hoyt,  Jennie  J.  320  Liberty  St., 

Newburgh,  N.Y. 

•Hundley,  Andrew  Cold  Spring,  N.Y. 

Hungerford,  James  H.  70  Henry  Ave., 

Newburgh,  N.Y. 

Hyatt,  Everett  Milton,  N.Y. 

Hunter,  J.  T.  20  Poplar  St.,Newbi 

Hills,  J.  J.  45  Bay  View  Terrac« 

Newburgh,  N.Y. 
Hill,  H.  0.  189  First  St..Newb\ 

Irwin,  E.  J.  R.F.D./l,  Newburgh, 

Iannace,  Anniblo  26 2  West  Parmenter 

Newburgh,  N.Y. 
Jackson,  Harry  West  Van  Ness  St., 

Newburgh,  N.Y. 
Jamieson,  Sam  J.  49  Carpenter  Ave., 


Pipefitter 

Bolter  Helper 

Linerman 

Shipfitter 

Helper 

Bolter  Learner 


Knapp,  Robert  A.  261  West  Van  Ness  St., 

Newburgh,  N.Y. 

Kniffen,  I.  C.  78  Johnston  St., 

Newburgh,  N.Y. 

Knowlden,  Benjamin  89  Carson  Ave., 

Newburgh,  N.Y. 


Bolter 

Erector 

Erector 

Machinist  Helper 


Carpenter 

Reamer 

Machinist 


89.06 

99.42 

110.25 

94.49 

39.56 

89*06 

85.13 

92.51 

102.86 

84.63 

85.61 

93.50 

88.57 

85.62 

79.71 

94.97 

86.50 
89.07 

128.97 

85.12 

92.51 
83.65 

89.07 

88.08 

105.32 

I 

86.61 

91.03 

86.60 
94.54 
' 93.99 
82.17 

96.45 

90.05* 

99.41 


So*  46C7.  SdalB-C.  Bennett,  «t  *1. 
Emergency  licet  Corporation,  et 


Total,  124.^9  $  18,062.94 


Saga  So 


248 


SAITS 


Koch,  Gus. 

Kane,  J.  S. 
Kennelly,  Francis 
LaMotte,  C.  K. 

Lawrence,  L. 
Lyons,  Arnold 
Lamberson,  Wilbur 
Lanmer ,  John 
Larnont,  John  W. 
Lament,  Robert 

Lare,  Harry 
Larson,  Andrew 

Lasher,  Herman 

Launt,  Perry  0. 

Lawrence,  William 


-  Class  "C*  Sheet  «• 
LAST  KlfOWff  ADDRESS  -OCCUPATION  AVERAGE  EMPLOYEE’S- 

'  •  HOURLY  SHARE  OF 

RATE  SAVINGS 

Amount  carried  forward , $124.  $”18,062.94 

,17  Third  Ave., 

*  Newburgh,  N.Y.  Pipefitter  *69  93,99 

Y.U.C.A.,  Newburgh,  N.Y.  Clerk  .54  86,60 

Beacon,  N.Y*.  Timekeeper  ,54  86,60 

300  Liberty  St,,  Asst.  Employ, 

Newburgh,  N.Y.  Manager  .87  102.86 

Cornwall,  N.Y.  Office  Boy  .17  68.37 

R.F.Di  M,  Newburgh,  N.Y.  Helper  ,5]4  86.60 

Gardnertown,  N.Y^  Carpenter  .88  103.55 

37  Lincoln  St;, Beacon, N.Y.  Burner  ,73  95. 96 

8  Bush  Ave., Newburgh,  N.Y.  Tank  Tester  .86  102.37 

120  Montgomery  St., 

Bolter  .62  90.55 

Erector  .72  95.47 


Newburgh,  N.Y. 

R.F.D.  /3,  Newburgh,  N.Y. 
329  West  21st  St., 
Newark  City 
245  Grand  St., 

Newburgh,  -  N.Y. 

242  Montgomery  St., 
Newburgh,  N.Y. 
Cornwall,  N.Y. 


Lawson,  Frank  J. Jr. 151  Grand  St., 

Newburgh,  N.Y. 


Carpenter 

Llnerman 

Riveter 

Machinist 

Tool  Room 


Lawless,  John  W. 

Lawson,  Wm.  C. 

LeMunyan,  BenJ. 

Leach,  Henry  R. 

Leathern,  Edward 
Lee,  David 
Lei by,  Harold 
Lennon,  Floyd 

Leoni,  Pasqu&le 

Lewis,  Robert 
Lippi,  Joseph 

Llpsett,  Charles 

Long,  John  Jr. 

Lounsberry, Ailllam  505  Broadway, Newburgh, N.Y. 


49  Smith  Ave., 

Kingston,  N.Y.  Bolter  .59 

Highland  Mills,  N.Y.  Machinist  .71 

56  Mill  St. .Newburgh, N.Y.  Riveter  .66 

Milton,  N.Y.  Carpenter  Helper. 54 

93  South  St. .Newburgh, N.Y.  Shlpfltter  .61 

180  Broadway, Newburgh,  N.Y. Burner  Helper  .64 
Warwick,  N.Y.  ShJpfittar  Helper  .64 

122  Johnston  St., 

Newburgh,  N.Y.  Handyman  .68 

35  Washington  St., 

Newburgh,  N.Y.  Driller  .68 

412  Broadway, Newburgh, N.Y.  Machinist  Helper  .52 
Sidney  .&  Carpenter  Ave., 

Newburgh,  N.Y.  Heater 

52  Gedney  Ave., 

Newburgh,  N.Y. 

New  Windsor,  N.Y. 


Lounsberry,  j. 
Lozier,  Hhrdol 
Lake ,  Charles 

McManus ,  George 


Bolter 

Burner  Helper 
Erector 
Painter 
Handyman 

Erector 


73  Water  St., Newburgh, N.Y 
164  Broadway, Newburgh, N.Y 
120£  So.  Miller  St., 

Newburgh,  N.Y. 

27  West  St.,  Newburgh,N.Y.  Shlpfltter  Helper  .641 

^tal,  $  145.54!  $  21,149.78 


96.45 

90.54 

89.05‘ 

99.41 

.86*60 

89.06 

94.98 

92.51 
86.61 
90.05 

91.53 

91.52 

93.51 

93.50 

85.62 

80.20 

83.58 

84.63 
69.85 

90.55 
89.06 

108.77 

91.54 


Bo.  4587.  Edwin  C.  Bconfctt,  et  nl.  ' 
▼o.  Appellants, 
United  States  Shipping  Board 
iaacrgency  Fleet  Corporation,  <yt  nl. 


Sage  No  JfVf 
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IAME 


LAS?  KNOWN  ADDRESS 


Class  nC*  ■  Shoot 
OCCUPATION  AVERAGE 


Amount  carried  forward 
Sew  Windsor,  H.Y.  Joiner 

78  Liberty  3t., 

Newburgh,  S.Y.  Machinist 

William  St, .Newburgh,  N.Y.  Clerk 
245  First  St., 

Newburgh,  N.Y.  Office  Boy 

57  Dubois  St., 

Newburgh,  N.Y.  Clerk 

Cornwall,  N.Y.  Stenograpner 

Sloatsburgh,  N.Y.  Clerk 

1  Crand  St ., Newburgh ,  N.Y.  Helper 
Iona  Island,  N.Y.  Lead logman 

Mahuske,  Charles  11.2  Hudson  St., Newburgh, N.Y.  Passer 
Mandlgo ,  Siting  230  Cidney  Ave., 

Newburgh,  N.Y. 

Karo inkowski, George  WallklLl,  N.Y. 

21  £.  Parmenter  St. 

Newburgh,  N.Y. 

21  Carroll  St., 

Newburgh,  N.Y. 

114  Renwlok  St., 

Newburgh,  N.Y. 
falkill ,  N.Y. 


McFerran,  James 
McCann,  James 

McDonald,  R.  P. 
McDowell,  S. 

McKay,  A, 

Maas,  A.  L. 

Moffat t,  J. 
McTamaney .Patrick 
Magnell,  Charles 


Martin,  Alfred 
Martin, Rolllan  T. 
Mason ,  Fred 


Helper 

Blacksmith  Helper 
Angle  smith  Helper 
1st  Class  Riveter 


Hasten,  Henry 
Matthews,  Peter  R.  New  Windsor,  N.Y. 


Machinist 
Painter  Helper 
Laborer 


Haxon,  Frank  S. 
Maxi on,  Lucius 
Meenagh,  John 

Miesch,  Ernest 

Herder,  Oscar 
Miller,  Ferdinand 

Miller,  Robert  A. 

Miller,  Walter  B. 
Mltzner,  Edward 


Hondello,  Augustus  Marlboro',  N.Y. 


208  M&ln  St.,  Kings  ton,  N.Y.  Pipefitter 
Elk’s  Club,  Newburgh, N.Y.  Pipefitter 
11  So.  Miller  St., 

Newburgh,  N.Y. 

16  Oolumbus  Ave., 

Now  Windsor,  N.Y. 

Labor 

80  Benin  rd  Ave., 

Newburgh,  N.Y. 

27  Johnston  St.,’ 

Newburgh,  N.Y. 

18  Bank  3t.,  Beacon, N.Y. 

138  Azin  St ., Newburgh, N.Y. 


Shlpfltter 
Learner 
Punch  & 

Shear  Hazid 
Laborer 

Machinist 


Angle smith 
Bolter  Helper 
Laborer 
Packer 


Moore,  John  H. 
Morelia,  J. 
Morgan, Percy  Paul 

Morrison,  John  D. 
Morrow,  John  F. 
Muir,  James 


36  Smith  St., Newburgh, N.Y.  Carpenter  Helper. 94 
■So.  later  St . .Newburgh, H.Y.Pipefltter  .4|2 

57  Benkard  Ave.,  j  • 

Newburgh,  N.Y.  Guard  .4|8 

59  Eliza  St.,  Beacon, N.Y.  Burner  Helper  .66 

Wappingers  Falls,  N.Y.  Laborer  .49. 

7  No.  Cedar  St. , Beacon, N.Y.  Pipefitter  _ •  7(9 


Total,  $  164.40  $  24,058.92 


No.  4687.  Edwin  C.  Bennett,  et  al., 
vs.  •  Appellants, 
United  States  Shipping  Board 
Saergency  Fleet  Corporation,  et  al.. 


-8- 

EMPLOYSE’S 
SHARE  OF 
SAYINGS; 

im,iiy.7u 

9  9. *41. 

« 

99.42 

84.63 

72.3 2 

70.36 

72.81 

84.63 
86.60 
94.98 

82.17 

89.06 

86.11 

91.52 
99.90 

99.41 

92.52 
80.69 

85.13 
95.47 

86.60 

84.14 

81.18 

99.42 

99.42 

.88.57 

87.59 
88.57- 

86.60 
80.69 

83.64 
92.52 
84.14 
98.92 


Page  So .  2S0 
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Class  ”C"  Sheet 


2i*£L. 


mmffll  average 

HOURLY 
RATE  | 


Amount  carried  forward,  $  164.40 
Xyars,  Arthur  Bt  33  Bay  View  Terrace, 

-  -  Hewburgh,  H.Y.  Helper  .61 

McAllister,  Edward  362  Ann  St.,  Machinist, 

C.  Hewburgh,  H.Y.  2nd  Cl.  .72 

KcAuliffe,  William  47  Lafayette  St.,  Time 

Kingston,  H.Y.  Checker  .35 

McCarthy, Basil  P.  Cold  Spring,  H.Y.  Machinist  Helper  .50 

McCormick, William  T.  90  Washington  St., 

Hewburgh,  H.Y.  Patternmaker  .86 

McCullough,,  Prank  Hew  Windsor,  H.Y.  Pipefitter  Helper  .45 

McDonald,  Hugh  V.  S3  Carpenter  Ays.,  Shipfitter 

Hewburgh,  H.Y.  Helper  .67 

Me  Crane,  Daniel  38  Avenue  St.,  , 

Kingston,  H.Y.  'Pipefitter  .62 

McIntosh,  Charles  68  So.  later  St.,  Caxpenter 

•  Hewburgh,  H.Y.  Helper  .51 

McIntosh,  John  265  ESsbrouck  St.,  Erector 

Hewburgh,  H.Y.  Helper  .86 

McKernan,  Martin  158  Lander  St., 

•  Hewburgh,  N.Y.  Erector  .69 

McKinnon,  Daniel-  39  Boyce  Street, 

Beacon,  H.Y.  Timekeeper  .56 

Eagle,  Arthur  Walsh  Avenue, Hewburgh, H.Y.  Machinist  Helper  .70 
Hazzareno.Giaomelli  103  So.  Clark  St;, 

Hewburgh,  H.Y  Engineer  .76 

Neuman,  William  Marlboro,  H.Y.  Blacksmith  Helper  .48 

Hlchols,  Samuel  291  ^hlrd  St  ..Hewburgh, H.Y.  Bolter  .58 

Hielsen, Christian  276  Liberty  St., 

Hewburgh,  N.Y*T  Carpenter  .63 

Nolan,  Thomas  .Cornwall,  H.Y.  *  Pipefitter  .69 

Nagle,  W.  L.  Hew  Windsor,  H.Y.  Timekeeper  .57 

O’Brien,  Harry  Ho  address  Painter  .63 

O'Brien,  John.  T.  Hew  Windsor,  H.Y.  Laborer  .53 

O'Neil,  Prank  J.  123  Montgomery  St., 

Hewburgh,,  H.Y.  Cheoker  .57 

O'Rourke,  Charles  28  Liberty  St., 

Hewburgh,  N.Y.  Pipefitter  .62 

O'pell,  Lewis  L.  125  Lander  St., 

Hewburgh,  H.Y.  Hook  Tender  .42 

Crzec ho wskl, Bronislaw  Hew  Windsor,  H.Y.  Bolter  Learner  .56 

Osborne,  Augustus  R.  Box  266,  Monroe,  H.Y.  •  Guard  .75 

Osborn,  Charles  766  Broadway, He wbargh, H.Y.  Ereotor  .58 

Oultoc, Edward  J.  192  W.  Panaenter  St., 

Hewburgh,  H.Y.  Laborer  .45 


Carpenter  .63 
Pipefitter  .69 
Timekeeper  .57 
Painter  .63 
Laborer  .53 

Cheoker  .57 

Pipefitter  .62 

Hook  Tender  .42 
Bolter  Learner  .56 
Guard  .75 


Owen,  Alfred  C.  R.P.D.  /2,  Hewburgh,  H.Y.  Bolter  Learner  .44 
Paonessa,  Joseph  139  William  St., 

Hewburgh,  H.Y.  Bolter  Learner  .48 

ParriBh,  Charles  L.  R.F.D.fl,  Hewburgh,  H.Y.  Bolter  Helper  .57 


Parrott ,  Thomas  *  88  Benkard  Ave  • , 

Hewburgh,  H.Y. 


Machinist 


EMPLOYEE'S 
SHARE  OP 
SAVIHGS 

$  24,058.92 

90.05 

95.48 

77.24 

84.63 

102.36 

82.17 

93.00 

90.54 
85.14 

102.36 

• 

93.99 

87.59 

94.48 

97.45 

83.64 
88.57 

91.04 

93.99 

88.08 

91.03 

86.11 

88.08 

90.55 

80.69 

87.59 

96.96 
88.57 

82.17 

81.67 

83.65 
88.08 

94.97 


Total,  183.52  $26,920.84 


i.o.  4687.  Edwin  C.  3er.nett,  et  al.,J 

▼8.  Appellants,  Page  i-'o .251 

United  Statee  Shipping  Board  , 

iiaergency  Pleet  Corporation,  et  al., 
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LAST  KNOWN  ADDRESS 


C3a  as  "C" 
OCCUPATION  A’ 


Pattison,  Guy 


Amount  carried  forward , 

79  Carpenter  St. 

Newburgh,  N.Y.  Rivet  Tester 

Pearlman,  Louis  207  Broadway , Newburgh, N.Y.  Heater 
Pearsall,  .Villiam  11  Branch  St.,  Beacon, N.Y.  Bolter 

Pecora,  Vincent  Marlboro,  N.Y.  Packer 

Pellicciotti, Nobile  Cornwall,  N.Y.  Blacksmith  Helper 

Perko,  Vincent  127  So.  William  St., 

Newburgh,  N.Y.  Bolter 

Peterson,  Carl  128  William  St., 

*  Newburgh,  N.Y.  Riveter 

Pfeffer,  Len  1  Colden  St ., Newburgh, IV. Y.  Tank  Tester 

Pia,  Andrew  Cornwall,  N.Y.  Erector 

Pierce,  Millard  111  Ann  St ., Newburgh,  N.Y.  Reamer 
Pinckney,  Thomas  Cornwall,  N.Y.  Bolter  Helper 

Pit ibhnock, Steve  J.66  Bridge  St., 

Newburgh,  N.Y.  Pipefitter 

Plumstead , Andrew  N.  27  Lander  St., 

Newburgh,  N.Y.  Reamer 

Plum3teaa,  .7m.  R.F.B.jte,  Newburgh,  N.Y.  Bolter  Learner 
Polagye , Frank  Geo.  53  Broad  St.,  Newburgh, N.Y.  Quarterman 
polagye,  liichael  Marlboro,  N.Y.  Erector 

119  '5.  Parmenter  St., 

Newburgh,  N.Y.  Riveter 

243  Washington  St., 

Newburgh,  N.Y.  Bolter 

Orr's  Mills,  N.Y.  Handyman 

10  Lilly  St., Newburgh, N.Y.  Erector 
New  Windsor,  N.Y. 

Walsh’s  Road,  . 

New  Windsor,  N.Y. 

South  Plank  Rd«, 

Newburgh,  N.Y. 

Cedarcliffe,  N.Y. 

65  Carson  Ave., 

Newburgh,  N.Y. 

Ice  Avenue,  Newburgh, N.Y. 


leet  -10 
GE  EMPLOYEE'S 
Y  SHARE  OP 
RATE  SAVINGS 


Polik,  Sam 

Ponelli,  <ohn 

Porter,  Ira 
Presler,  Ray, 
Pullman,  Charles 
Purdy,  Prank 

Quick,  William  D. 

iuinn,  Charles  3. 
Reardon,  G.  V. 


Laborer 

Riveter 

Handyman 

Furnaceman 


Reeves,  Frank 

Reyneke ,  Frank 

Ricca,  Natalie 
Rich,  A.  Wallace, 

Rider,  Geo.  A. 

Rislo,  JullUs 
Rizzo,  Frank 

Roberts,  Jas.  P. 


Burner  Helper 
Apprentice 
Loftsman 
Pipefitter 
Helper 


314  Washington  Place, 

Newburgh,  N.Y. 

5  Colden  St., Newburgh, N.Y.  Driller 
508  >South  St., 

Newburgh,  N.Y.  Bolter 

7  Washington  Place,  Lineraan 

Newburgh,  N.Y.  Helper 

230  First  St  .,Kewburg:i,N.Y.  Driller 
16  E.  Parmenter  St., 

Newburgh,  N.Y.  Laborer 

73  Smith  St., Newburgh,  N.Y.  Laborer 


99,42 
31  .IS 

88.58 
86,60 

87.58 

87.58 

84.14 
116.16 

92.02 

90,05 

88,57 

96.45 

88,09 

77.25 

106,80 

94,48 

89,56 

88.08 

90.54 

90.54 

83.15 

82.65 

87.09 

91.53 

91.53 
82.17 

86,60 

94.50 

91.54 

83,64 

93.50 

91.53 

88,08 


Total,  $  203.64  £29,892.01 


.Bo,  4687,  Edwin  C.  Bennett,  et  al.,) 
vs.  Appellants , 
United  States  Shipping  Board 
Emergency  Fleet  Corporation,  et  al. 
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Bo.  4687.  Edwin  C.  Bennett,  et  al*,) 

▼8 .  Appellants  ,  (  Page  So  .  2£$~. 

United  States  Shipping  Board 
Snergency  Fleet  Corporation,  et  al., 

Class  .  sheet  'll* 

LAST  KNOWN  ADDRESS  OCCUPATION  AVERAGE  EMPLOYEE’S 

HOURLY  SHARE  OF 
RATE  SAVINGS 

Amount  carried  forward,  203.64  -TZ*  7B9Z7UI 


Robinson,  John  Ice  Awe.,  Newburgh,  N.Y.  Handyman 

Roche ttl, Alexander  127  So.Wllliam  St., 

Newburgh,  N.Y.  Erector 

Rodgers,  Alex  59  Overlook  Pi.,  Apprentice 

Newburgh,  N.Y.  Draftsman 

Rogers,  William  D.  25  Alice  St ., Newburgh, N.Y.  Laborer 


Roosa,  Earl-  Ulster  Park,  N.Y.  Bolter  Learner  .62  90.54 

Roosa,  Lucius  Cornwall,  N.Y.  Shipfltter  .66  92.51 

Roaenfleld,  Chas.  97  William  St., 

Newburgh,  N.Y.  Clnerman  .64  91.53 

Rub  inowl tz,  Jos.  23  Smith  St ., Newburgh, N.Y.  Passer  .43  81.18 

Ruggorlo,  Nick  334  N.  Water  St., 

Newburgh,  N.Y.  Eolder-on  .62  90.55 

Ryan,  Charles  E.  Central  Valley,  N.Y.  Carpenter  Helper  .54  86.60 

Ryan,  Jas.  26  BSnkard  Ave . ,  Chipper  A 

Newburgh,  N.Y.  Caulker  .70.  94.48 

Rydell,  Henry  263  Liberty  St., 

Newburgh,  N.Y.  Bolter  .58  88.58 

Rydell,  B.  12  Smith  St.  .Newburgh, N.Y.  Clerk  .38  76.72 

Ronk,  K.  G.  3  Maple  St ., Newburgh ,  N.Y.  Storehouse  .40  79.71 

Sale,  Walter  U.  145  Fullerton  Ave., 

Newburgh,  N.Y.  Draftsman  .57  88.08 

Salmon,  Henry  61  Chambers  St., 

Newburgh,  N.Y.  Helper  .61  90.05 

Sapp,  Matthew  188  Hasbrouok  St.,  Sheet  Het&l 

Newburgh,  N.Y.  Worker  .81  99.90 

Sauntry ,  John  13  Lander  St., 

Newburgh,  N.Y.  Bolter  Helper  .45  82.17 

Savage,  Edward  23  Robinson  Ave.,  Burner 

Newburgh,  N.Y.  1st  Class  .67  93.00 

Savarla,  Emery  33  Spring  St., 

Newburgh,  N.Y.  Bolter  Helper  .58  88.57 

Savarid,  .Gilbert  16  Spring  St., 

Newburgh,  N.Y.  Water  Boy  .26  72.81 

Scalzo,  Raffele  20  E.  P&rmentor  St., 

Newburgh,  N.Y.  Laborer  .45  82.17 

Scalzo,  Thomas  14  £.  Parmenter  St., 

Newburgh,  N.Y.  Laborer  r?  .49  84.14 

Schoneker,  Fred  So .William  St. , Newburgh, N.Y.  Machinist, 

2nd  Cl.  .73  95.96 

Schreibers,  Louis  Cornwall,  N.Y.  Helper  .54  86.60 

S chulme ye r, Edward  26  Courtney  Ave.,  Machinist, 

Newburgh,  N.Y.  2nd  Cl.  .72  95.47 

Scott,  Daniel  2  Hudson  St., Newburgh, N.Y.  Signalman  .54  86.60 

Seivaggio, John  142  Third  St. .Newburgh, N.Y.  laboror  .51  85.12 

Senchek,  Philip  130  Overlook  Place, 

Newburgh,  N.Y.  Riveter  .80  99.41 

Seymour,  Wilbert  86  Courtney  Ave., 

Newburgh,  N.Y.  Passer  .46  82.66 

Shea,  Harry  74  Grand  St . ,Newburgh,N.Y.  Draftsman  1.02  110.25 

Shields,  Frank  J.  80  Grand  St •  .Newburgh, N.Y*  Shipfltter  Leader  .94  106.31 

Simpson,  Ted  184  Walsh’s  Road, 

New  WiriLsok,N.Y.  Pipefitter  .54 _ 86.60 

4687*  *dwin  C*  Bennett,  ot  al., 

vc*  Appellants ,  Pago  >OmEt^  Total,  $  222*53  $  32,802*59 
United  AUitao  Shipping  Board 
VjLorgency  Fleet  Corporation,  at  al* 


Bolter  Learner  !  *62 


Shipfltter 


Rubinowltz,  Jos* 
Ruggerlo,  Nick 

Ryan,  Charles  S. 
Ryan,  Jas. 

Rydell,  Henry 

Rydell,  X.  B. 
Ronk,  S.  G. 

Sale,  Walter  U. 

Salmon,  Henry 

Sapp,  Matthew 

Sauntry,  John 

Savage,  Edward 

Savarla,  Emery 

Savarl*,  Gilbert 

Scalzo,  Raffele 

Scalzo ,  Thomas 

Schoneker,  Fred 


Scott,  Daniel 
Seivaggio, John 
Senchek,  Philip 

Seymour,  Wilbert 

Shea ,  Harry 


Draftsman 

Helper 
Sheet  Metal 
Worker 

Bolter  Helper 
Burner 

1st  Class 

Bolter  Helper 

Water  Boy 

Laborer 

Laborer  ~ 


.70. 


Pipefitter 


81.18 

80.69 

75*28 

83.16 

90.54 

92.51 


91.53 

81.18 

90.55 

86.60 

94.48 

88.58 

78.72 

79.71 

88.08 

90.05 

99.90 

82.17 

93.00 

88.57 

72.81 

82.17 

84.14 

95.96 

86.60 

95.47 

86.60 

85.12 

99.41 

82.66 

110.25 

106.31 

86.60 
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name 


Class  "C"  Sheet  -  12  - 

LAST  KNOWN  ADDRESS  OCCUPATION  AVERAGE  EMPLOYEE'S 


Simpson,  James 
SJcarzynaki,  0.  J. 

Slevln,  Harry 

Smith,  Edward 
Smith,  Edward  D . 
Smith, Fair field  C. 
Smith,  Frank  A. 
Smith,  John  Jay 

Smith, William  S. 

Smith, William  A. 

Starr,  Xdward  C. 
Stone,  Robert  E. 

Stramkowski , 3enJ • 
Sullivan, William  A. 
Shaeffer,  C.  0* 
Slaughter,  H.H. 
Stapleton,  George 
Sterling.ilau.de  &• 
Schwartz,  I.  J. 

Sweeney,  Margaret 
{Mrs.HiSnteliffe: 
St.,Jobn,Ceoelia  X. 

Taft,  Rey 

Taggart , Franc i a  J. 
Tedeschi.  Germano 
Talbot,  L.  3. 

Tong,  L.  G. 

Tyler-,  J.  S, 

Ten  Eyck,  Alex. 

Tenney,  'Wm.  C. 
Terantine .Nichola 
Terrell, Charles  B. 
Terry,  Charles 
Tierney,  John 


Amount  carried  forward. 


)URLY 

LATE 


SHARE  07 
SAYINGS 


19  Montgomery  St*, 

Newburgh,  N.Y. 

101  William  St., 

Newburgh,  N.Y. 

377  First  St • .Newburgh, N 

Marlboro,  N.Y. 

ilonroe,  N.Y. 

86  Bro  ad  way  .Newburgh ,  N.' 

208  Water  St., 

Newburgh,  N.Y. 

174  Bricken  St., 

Newburgh,  N.Y. 

153  Renwick  St. , 

Newburgk,  N.Y. 

18  Norton  St.., Newburgh, 5. 

71  Renwick  .St., 

Newburgh.  H.Y. 

69  Johnss  St.,  Beacon, N.' 
.  Cornwall -on -Hudson,  N.Y. 


60  East  117th  St., 

Newburgh,  5.T. 

Third  Street .Bewbrrgh, N.Y. 

94  Wolcott  Ave., 

Beacon,  N<Y* 

189  Liberty  St., 

Newburgh, 'N.L 
R.F.D.  £l,  Newburgh.  l.Y. 
R.F.D.  yl,  Newburgh,  lf.Y. 
31  Liberty  .St.,,  *.H. 

Newburgh,  ,N.Y. 

76  liberty  St.,  GT.H. 

Newburgh,  N.Y. 

66  Liberty  St.,  W.H. 

Newburgh,  N.Y. 

64  William  St., 

Newburgh, N.Y. 
WaHkill ,  N.Y. 

Cold  Spring,  N.Y. 
’.Tallkill,  N.Y. 
lllddlehope ,  N.Y. 

255  Water  St., 

Newburgh,  N.Y. 


Leadlngman 

.98 

Fitter  Helper 

.57 

Chipper  & 
Caulker 

.73 

'.Fireman 

.53 

Heater  Learner 

.46 

Pipefitter 

.62 

Bolter 

.58 

Shipfltter 

Helper 

.68 

Anglo  smith. 
Helper 

.69 

draftsman 

.48 

.Electrician 

.80 

Bolter 

.37 

Bolter 

.58 

Laborer 

.52 

•Asst .Paymaster 

.70 

Clerk 

.54 

Clerk 

.77 

Clerk 

.38 

Clerk 

.72 

Clerk 

.38 

Clerk 

.43 

Heater 

.44 

Carpenter 

•  54 

Blacksmith  Helper 

.57 

Accountant 

.72 

Foreman,  Main¬ 
tenance  Dept.  . 

i.49 

Clerk 

.64 

Reamer 

•99 

Erector 

.58 

Bolter  Learner 

.56 

Bolter 

.53 

Bolter  Helper 

.67 

Bolter  Learner 

.59 

Total,  |  243. 


108.29 

88.08 

95.96 

86.11 

82.66 

90.54 

88.57 

93.50 

93.99 

83.65 

99.41 

78.23 

88.57 

85.62 

94.48 
86.60 
97.93 
78-72 

95.48 
78,73 

81.18 

81.68 

36.60 

68.08 

95.47 

133.40 

91.53 

108.77 

88.57 

87.59 

86.11 

93.00 

* 

89.07 

$35,808.76 


£o.  4687,  ~dw±n  Bennett,  et  ol.. 
We  Appellants , 

felted  Staten  shipping  Jbard 
Racrgcncy  Fleet  Corporation*  ot  ale 
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264 


HAKE 


LAST  OOW  ADDRESS 


Class \*Gm  Jheet  -13- 
OC CUP AT I  Cg  AVERAGE  EMPLOYEES 


Tobias,  Frank 

Todd,  Jas. 

Todd,  William 
Tompkins  .Herbert 


Higher 

Furnace  Holder 

Pipefitter 
31  to  ter 
Bolter 

Bolter  Learner 
Packer 
Machinist 
Apprentice 

Heater  Learner 


Amount  oarrled  forward 

94  Carson  Are., 

Hewburgh,  J.Y. 

229  Montgomery  St*, 

Sewbargh,  B.Y. 

Chelsea,  B.Y. 

95  Renwlck  St., 

Hewburgh,  B.Y. 

Tompkins,  John  J.-  80  Overlook  PI. , 

HewburgO,  I.YL 

Tompkins., William  H.  84  Overlook  PI. , 

Bewburgh,  B.Y. 

Trays ,7Hllam  H.Jr.  40  Concord  St.  K 

Bewburgh,  H-Y. 

Troy,  Peter  Talk  til.  B.Y- 

Tulley,  Jos.  36  liberty  St.. 

Bewburgh,  B.Y. 

Van  Dyke,  Dan  67  S.  Robinson  Are. , 

Bewburgh,  B.Y. 

Van  Dyke,  Prancis  163  Broadway  .Bewturgh.  B.Y.  Rivet  Tester 

(Ldg.aan) 

Van  Hoesen, Raymond  62  First  St., Bewburgb, B.Y.  Pipefitter  Helper 


URLY  SHAHS  OF 
TE  3AVIEGS 
3G  “3357TOET7E 


Van  Lass,  Walter 
Vail,  Charles  P. 

Vance,  Charles 

Verity,  Thomas 

Victor,  Stanley 

Van.  G. 

Vought,  Joa. 
Wager,  William 
Wake man.  Boy  D. 

Wallaoe,  Robert 
Walsh,  Charles  T. 
lalth,  “'Harold" J  • 
Ward,  Thomas  H. 
Warde,  A.  F. 
Washington ,•  -  Mat¬ 
thew  Than. 
Waters,  Henry 
Weiss,  Fred 
welsh,  Patrick 

Wtflley,  Albert 
Weasels,  Theodore 
D. 


Bolter 
Machinist 
Heater  Learner 


Cornwall,  B.Y. 

124  Montgoasry  St., 

Bewburgh,  B.Y. 

70  lander  St., 

Bewburgh*  B.Y. 

32 .Pleasant  Are., 

Balden.  S.Y. 

Sew  Windsor,  V.Y. 

Poughkeepsie.,  B.Y. 

Highland  Falls.  W.Y. 

WhllkUl,  H.Y. 

323  liberty  3t., 

Bewburgh,  XT. 

Box  87,  Cornwall,  B.Y. 

Marlboro,  B.Y. 

224  Renwick  St.  .Ihrturah  jg.  Packer 
63  BeXoch  •8t'*,5dwb*rgh, H.Y  Bolter  Leaner 
775  Broadway, Bewburgh, jt.y.  Quarterman 
148  Smith  IK., 

Bewbungh,  B.Y*  Bolter  Helper 

73  Smith  3t.,Hewburgi*B.Y.  Bolter  Learner 
51  Ann  St.,  Bewburgh,  V.Y.  Shlpflttez 
104  Water  St., 

Bewtmrgb,,  B.Y.  Laborer 

£1  West  3t ..^Bewburgh,  Rt.  Lineraan 
Peeksklll,  B.Y.  Bolter  Helper 


Bolter 

Laborer 

Clerk 

Handyman 

Pipefitter 

Line roan 

Carpenter 

Laborer 


.57 

.50 

.79 

.94 

.80 

•  64 

.44 

.58 

.34 

.20 

.92 

.51 

•54 

.79 

.24 

.56 

.56 

•50 

•64 

.78 


.58 

.73 

.47 

•64 

.57 

1.16 

.98 
.58 
i  .72 

.28 

.52 

.58 


Bo.  4687.  kdwln  C.  Bepnett,  et  al., 
VS.  Appellant  a, 
Whited  atntee- Shipping  Board 

Fleet  Corporation,  *t  al. 


88.08 

64.63 
98.92 

106.31 
99  .‘41 

91.53 

31.68 

88.57 

76.75 

69.86 

105.32 
85.12 
86.60 

98.92 

71.82 

87.59 

87.59 

84.63 

91.53 
98.43 

88.57 

95.96 

83.15 

91.53 
88.08 

117.15 

88.57 

88.57 

95.47 

73.79 

85.62 

88.57 


Total,  262.61  $36,677*0$ 
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LaST'TQtOIH  ADDRESS 

Class  ”C”  S] 

. _ 

beet 

-14- 

OCCUPATION  -AVERAGE 

EMPLOYEES 

hou: 

RLY 

2HAHS  07 

BATE 

SA7IHGS 

Amount  oarried  forward  '62 

.61 

$  38,677.08 

W&yant,  Frank  H. 

241  First  St., 

Hewburgh,  S.Y. 

Passer 

.44 

81*68 

Whitney,  George  F. 

Whitney,  Harold 

/ 

219  Dawn  St., 

Kingston.  H.Y. 

130  -Lander  St., 

Helper 

.59 

89.07 

Hewburgh,  H.Y. 

Holder-on 

.42 

80.69 

Will lefts,  Delbert 

86  Washington  St., 

Maohlnlat 

1. 

Williams,  Harry  B. 

Hewburgh,  H.Y. 

132  Benwloh  St.» 

2nd  Cl. 

.78 

98.43 

Hewburgh.  H.Y. 

76  Grand  St., 

Laborer 

47 

83.15 

Wilson,  Arthur  G. 

Hewburgh,  H.Y. 

Fitters  Helper 

.77 

97.93 

Wilson,  Gilbert 

Idewlld,  H.Y. 

Erector  Helper 

.54 

86.60 

winohell,  Joi* 

Firthollffe,  H.Y. 

Balter 

.56 

87.59 

Wood,  William  T. 

Firthellffe,  H.Y. 

Bolter  Helper 

.56 

87.53 

Wallaoe,  M.L. 

Highland  Falls,  H.Y. 

Cleric 

•  13 

66.40 

Watts  f  P.  Zi. 

47  Carson  Ave., 

Production 

Wonsel,  a.  (Mrs. 

Hewburgh,  H.Y. 

Dept. 

.55 

87.09 

• 

1 

Harold  Davis) 

51  Broadway,  Hewburgh. H.Y. 

Clerk 

.32 

75.75 

Worden,  I.  (Mrs.) 

137  Montgomery  St,, 

Information 

I 

Hewburgh,  H.Y. 

Clerk  « 

*35 

77.24 

Woods ,  Joe . 

3  Washington  St . , 

1 

-  Beaoon,  H.Y. 

Painter 

.61 

90.05 

Tbomane,  Harry 

73  Liberty  St., 

Chipper  A 

1 

Hewburgh,  H.Y. 

Caulker 

.71 

94.93 

Young,  Rio hard  c. 

Young  Men’s  Christian 
AASon.,  Hewburgh,  H.Y. 

Bolter  Helper 

.68 

93.50 

Tuhaas,  John 

Box  78,  Hose ton,  H.Y. 

Packer 

.41 

80.20 

Me  Core*  ok,  James  H 

.  Hew  Windsor,  H.Y. 

Guard 

.71 

94.98 

tycoh,  Harold  J. 

Cornsnll-on-Hudaon,  H.Y. 

Rodman 

#- 

86.60 

Total ,  $  272.75  $  40.316.60 


average  60.9  4  pr  hr 


Ho.  4687.  Xduln  0.  Bsanatt.  «%  «l 
,  Appellants  ,• 

tJhited  State*  Shipping  Board. 
Emergency  Jleet  Corpora tioa*  -at  mi 


ftgwMa.-£fS. 
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CLASS  "Dm 


•OSPLOYEZS  SHO  W0REK3  PRO*  SIXTEEH  TO  I1UWI  MOUTHS  • 


HAMS  LAST  KNOWS  ADDRESS 

OCCUPATION  • AVERAGE 

EMPLOYEE’S 

HOURLY 

SHARE  07 

Aheara,  Jane  8 

163  Lander  St., 

RATS 

.  SAVINGS 

Newburgh,  N.Y. 

Lineman 

.36 

115.32 

Aheam ,  John 

133  Renwlok  St., 

Asst. 

• 

Newburgh,  N.Y. 

Foreman 

.90 

142.84 

Ahearn,  Thomas 

93  Overlook  Place, 

Newburgh,  N.Y. 

Passer 

.36 

99.13 

Ahrendorf .William, 

57  Johnes  St., 

E. 

Newburgh,  N.Y. 

Driller 

.61 

119.37 

Alsdorf,  D.  5* 

Wapplngers  Palls,  N.Y. 

Joiner 

.80 

134.74 

Ambury,  Michael 

19  Durlnt  St., Beacon,  N.Y. 

Helper 

.72 

128.27 

Anderson , Andrew , E . 

253  Montgomery  St., 

• 

Newburgh,  N.Y. 

Rigger 

.72 

128.2* 

Anderson,  Howard 

270  Carpenter  Ave., 

Chipper  & 

. 

Newburgh,  N.Y. 

Caulker 

.74 

129.89 

Andrews,  Leighton 

28  Orchard  St., Walden, N.Y. 

Erector 

.35 

114.51 

Arenberg,  Nestor 

31  Liberty  St., 

Newburgh,  N.Y. 

Lineman 

.44 

105.61 

Arquillo ,  Valentino 

22  N.  Allen  St., 

- 

Beacon,  N.Y. 

Driller 

.64 

121.79 

Atkins,  Gas 

51  Broadway,  Newburgh, N.Y. 

Plate  Hanger 

.7  7 

132.31 

Aokert,  I.  M. 

Cllntondale,  N.Y. 

Clsrk 

.32 

95.90 

Bailey,  Edwin,  C. 

11  Willow  3t«, Beacon,  N.Y. 

Plate  Hanger 

.67 

124.22 

Baker,  Edwin,  S. 

40  Robinson  St., 

Beacon,  N.Y. 

Leader 

.58 

116.94 

Baker,  Ralph 

21  Mq£.e  St.,  Beacon,  N.Y. 

Carpenter 

.72 

128.27 

Bancroft,  Ralph 

80  Carson  Are., 

m  ^ 

■  • 

Newburgh,  N.Y. 

Riveter 

.64 

121. T9 

B&roo,  John 

126  Overlook  Place, 

Newburgh,  N.Y. 

Leader 

.71 

127.46 

Bardsley,  Jesse 

99  Orchard  St.,  waiden,N.Y.Kachinlst  Hell 

>er.56 

115.32 

Barringer,  ilolvln- 

9  Ralph  3t.,  Beacon,  N.Y. 

Shfcfitter  Hel] 

>or.57 

116.13 

Barry,  John,  J. 

34  Edward  St. .Newburgh, N.Y. 

Carpenter 

.76 

131.51 

Bauer,  Francis 

15  Benk&rd  Ave., 

Bayles,  Edwin,  S. 

s  Newburgh,  N.Y. 
le  South  Elm  St . , 

Lineman 

..$o 

118.56 

Newburgh,  N.Y. 

Driller 

.68 

125.03 

Beebe ,  Charles 

Cornwall,  N.Y. 

Carpenter 

.88 

141.22 

Bell,  George 
Bellagamba,  Louis 

33  Spring  St. , Newburgh, N.Y. 
83  Liberty  St., 

Bolter 

'56 

115.32 

Newburgh,  H.Y. 

Reamer 

.56 

115.32 

Berkery,  Andrew 

Marlboro,  N.Y.  • 

Caulker 

.78 

133.12 

Betterton, William 

21  No. Cedar  St. .Beacon, N.Y. Helper 

.61 

119.37 

Be Tans,  James 
Biaoane,  Andrew 

Cornwall,  N.Y. 

79  William  St., 

Lrootor  Leadei 

f  .85 

138.79 

Newburgh,  N.Y. 

Helper 

108.04 

Blalosukni&9 

17  Church  St., 

'  Stanlslaw 

Toughkeepsie,  N.Y. 

Burner 

.74 

129.89 

Slrdsall,  Charles 

340  Liberty  St., 

Nowburgh*  N.Y. 

Reamer 

.55 

114.51 

Total,  } 

20.62 

#  3*906.76  . 

*Tfo,  468.? 

.♦Edwin  C.  Bennett,  et  al.,! 

1 

1  Page  No 

,  .  , 

ts.  Appellants, 

~r:ited  states  Shipping  Board 
linergency -Fleet  Corporation,  et  ai  ] 

1 

25? 


teAUS 


Blagon,  John 
Blauvelt,  Goa. 

Bliss,  George,  V. 
Bowers,  Anthony 
Brady, William,  T. 

Bramall ,  Chari c s 

Brower,  Harold,  2. 


LAIST  KNOWN  ADDRESS 


CLASS  "D"  -  Sheet  fZ 


OCCUPATION 


Reamer 


AVERAGE 

HOURLY 

RATS 


20*62 

•52 


.71 

.58 


Brlnkerhoff , Joseph  84  Courtney  Ave., 

Newburgh,  N.Y. 


Carried' 

Hew  Windsor,  N.Y* 

71  Liberty  St. , 

Newburgh,  N.Y.  Leader 

34  South  St*,  Newburgh  ,1I*Y.  Erector  — 

79  Abeel  St.,  Klngstou.N.Y.Pipefttter  Helper  .68 
363  Liberty  St., 

Newburgh,  K.Y. 

79  Overlook  Place, 

Newburgh,  N.Y. 

16  River  St.,  Beacon, N-Y. 


EHPLwYEE'S 
SHARE  OF 
SAYINGS 

|  3,908*76 
112*08 

127*46 

116*94 

125*03 


Rivet  Leader  .88  141*22 


Paoker  i  .50 
Ship  fitter  Helper  .62 


Brown,  Charles 

Brown,  Fred 
Bryde,  Fred,  J. 

Buohanan ,  Valter 

Bullard,  Earl,  7. 
Buln&n,  Robert 

3 unton,  Edward 

Buraal,  Joseph 
3utler, Robert  J. 
Butler, William  G. 

Bale,  A.  B. 
3ramall,  Arlene 
Brennan,  John,  V. 
Brower,  J. 

Bay less,  G. 

Callahan, John,  C. 


Callao,  Joseph.P. 
Capasso,  Cosmic 

Carney,  Arthur 
Carpenter,  Louis 
Carson, Leroy,  L. 
Carroll,  Valter 
Cashln,  Daniel 


55  Courtney  Ave.* 
Newburgh,  N.Y. 
Cornwall,  N.Y. 

405  Liberty  St., 
Newburgh,  N.Y. 

139  Johnston  St., 
Newburgh,  N.I. 

43  ^ifw&Sgh;6*’*?® 
Cornwall,  N.Y. 

171  Bo.  Jater  St., 
Newburgh,  X.Y. 
New  Vlndsor,  N.Y. 
Cornwall ,  N*Y# 

281  Vest  Side  Ave., 
Eaverstraw,  N.Y. 


Bolter  i  .56 

Joiner  .78 

Bolter  Learnpr  .50 

Guard  .55 


Line roan 
Handyman 

Apprentice  Draftsoan.27 


.60 

•63 


110*46 

120.18 

115.32 

133*12 

110*46 

114.51 

118.56 

120.99 

91*85 


Henry  Ave.,  Newburgh, 
Now  Vlndsor,  N.Y. 
Henry  Ave.,  Newburgh, 
21  Vlsner  Terrace 
Newburgh,  N.Y. 

77  Robinson  Ave., 
Newburgh,  N.Y. 

,  6  Denning  Ave.,Beacoi 
Fort  Hontgomery,  N.Y. 
261  Washington .St*, 
Newburgh*  N.Y. 


Wallklll ,  N.Y.  ] 
R.F.D.  #4.  Newburgh,  N.Y. 
49  Liberty  St., 

Newburgh,  N.Y. 
Castellano , Stephen  Highland,  N.Y. 


Cioeone,  Thomas 
Ciffone,  Hike 


85  Liberty  St • , 

Newburgh,  N.Y. 
83  Liberty  St., 

Newburgh,  N.Y. 


No.  4687*  Sdwis.  C*  Bennett,  et  al«, 

Onttl  State  SL^^SST**"* 
Saergency  Fleet  Corporation,  et  ml. 


igle  smith  Helper 

•  .61 

119.37 

Cleaner 

.46 

107.23 

Carpenter  Helper .61 
Sheet  Ketal 

119.37 

Worker 

•80 

134.74 

’.  Bookkeeper  l 

.78 

133.12 

Clerk 

.31 

95*09 

Clerk  1 

.52 

112.08 

Janitor 

| 

.41 

103*18 

Clerk 

.50 

110*46 

I 

Shlpfltter 

•61 

119*37 

Handyman 

.51 

111.27 

Burner 

.65 

122*60 

Bolter 

.57 

116*13 

Passer 

.36 

99.13 

Csrpenter  Helper 

.66 

123*41 

Achlnlat  Helper 

1  .54 

113.70 

Carpenter 

.91 

143*64 

Haohlnlst 

.79 

133*70 

Reamer  Helper 

1  .64 

121*79 

Bolter  Helper 

|  .63 

1  ' 

120*99 

Bolter 

.55 

114*51 

Erector  _ 

.71 

127.46 

Total,  | 

42.13 

?  8,169.51 

Phga 
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LAST  ENONN  ADDRESS 

Pi 

OCCUPATION  AV3 

\\  "D* 
:rag» 

-  sheet  /3 
EMPLOYEE’S 

HOURLY 

RATE 

Carried  forward  -  $“32713 

SHARE  OF 
SAVINGS 
"'$8,159.31 

Ciprloni,  John 

83  Liberty  St,, 

Newburgh,  N.Y. 

Bolter  Ion ner 

.56 

115.32 

Clanoy ,  John,  C. 

71  Chambers  St., 

Newburgh,  N.Y. 

Shipf itter 

.80 

134.74 

Clark;  Charles 

Cold  Spring.  N.Y. 

191  First  3t ..Newburgh,! 

Pump  Man 

.49 

109.66 

Clark,  Thomas,  H, 

j.Y. Machinist 

.79 

133.93 

Clearwater , George 

123  Broadway, Newburgh,  ] 

3. Y. Reamer 

.70 

126.65 

Clement,  Waldo 

42  Bay  View  Terrace, 
Newburgh,  N.Y. 

Machine 

i 

Worker 

.94 

137.98 

Collins,  William 

195  No.  Water  St., 
Newburgh,  N.Y. 

Tester 

1.J3 

157.40 

Colt p  C.  A* 

20  Johnston  3t., 

Newburgh,  N.Y. 

Holderon 

•CO 

118.55 

Conklin,  Iawrenco  ,A 

.  Nalkill,  N.Y. 

Marine  Erector 

.72 

128.27 

Corato,  Domini co 

288  Washington  St., 
Newburgh,  N.Y. 

Laborer 

.52 

112.08 

Cromwell,  Prank 

74  Courtney  Ave., 
Newburgh,  N.Y. 

Erector 

•63 

120.99 

Crude lie ,  Caaina 

New  Windsor,  N.Y. 

Laborer 

.53 

112.89 

Curry,  William  . 

Olenhan,  N.Y. 

Holderon 

.59 

117.75 

Curtin,  Daniel 

Marlboro,  N.Y. 

Laborer 

.59 

117  .*75 

Campbell,  G.  K, 

Newburgh,  N.Y. 

Clerk 

.57 

116.13 

Coles,  George,  B. 

Nisner  Terrace, 

Newburgh,  N.Y. 

Clerk 

.48 

108.85 

Cluto,  John,  F. 

Carter  St., 

Newburgh,  N.Y. 

Truck  Helper 

.63 

120.98 

Daley,  Harold 

Walk 111,  N.Y. 

Painter 

116  94 

Danko,  Joseph 

218  Renwiok  St. , 

Newburgh,  N.Y. 

Chipper  4 

Caulker 

.47 

1C3.0< 

Darling,  Harold 

60  Crane  St. , Kingston, N, 

,Y.  Carpenter 

.77 

132.31 

Danko,  Martin 

180  Overlook  Place, 
Newburgh,  N.Y. 

Chipper  & 

Caulker 

.97 

148.50 

Davis,  Ales 

74  Courtney  Ave., 

Newburgh,  N.Y. 

Stock  Clerk 

.40 

102.37 

Davis,  David 

Cornwall,  N.Y. 

Cleaner 

.46 

107.23 

Davis,.  Edward 

441  Broadway, Newburgh, N.Y.  Machinist  ifelper 

.53 

112.89 

DeCut is,  James 

235  Ann  St • .Newburgh, N.Y.  Bolter  Helper 

.54 

113.70 

DeGeorgl,  Frank 

Marlboro,  N.Y. 

Erector 

.70 

126.65 

Deeker,  John,  S. 

Cornwall,  N.Y. 

Blacksmith 

.78 

133.12 

Deegan,  Felix 

144  Renwiok  St., 

Newburgh,  N.Y. 

Patternmaker 

<6 

00 

• 

139.60 

Delany,Tilllaa,  P. 

222  Renwiok  St., 

Newburgh,  N.Y. 

laborer 

.53 

112.89 

Delarede,  Tony 

284  Washington  St., 
Newburgh,  N.Y. 

Passer 

.54 

113.70 

Demond,  wey,  C. 

38  River  St., Beacon,  N.Y.  Laborer 

.41 

103.18 

Devereaux',  Michael 

16  Liberty  St., 

Newburgh,  N.Y. 

Sheet  Metal 
Worker 

48O 

134.74 

Dieaer,  Harry 
Donnelly,  William, 

92  Ann  St.,  Newburgh, N.Y.  Carpenter 

.80 

134.74 

Wappingers  Falls,  N.Y. 

Painter 

.74 

129.89 

8  • 

Total,  f  6 

4.13 

$12,329.93 

Bo.  4687.  Edwin  C.  Bennett,  et  al., 

■  Vs •  Appellants , 

United  States  Shipping  Board 
jfcaergency  Fleet  Corporation,  et  al.! 

1  Page  So.JSf, 
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NAME 


LAST  KNOWN  ADDRESS 


Class  "D" 
OCCUPATION 


-  Sheet  M 

AVERAGE  EMPLOYEE’S 
HOURLY  SHARE  OP 
RATE  SA VINOS 


Carried  forward  - 

Oorazio ,  Frank  68  Bridge  St. .Newburgh, N.Y.  Laborer 
Dransf ie Id, Samuel ;F.  Saallton,  N.Y.  Carpenter 

Drewitz,  Erne st  43  Colden  St. , Newburgh, N.Y.Bol ter 
DuMont,  Herbert  7  Washington  Are., 

Kingston,  N.Y.  Draftsman 

Dubetsky,  Prank  51  Mill  St.,  Beacon,  N.Y*.  Pipefitter 

Duf re sne, George, J.  69  lienor  St.,Elngston,  N.Y.Helper 

8  VanNews  St.,  Anglesalth 

Newburgh,  N.Y.  Helper 

74  Courtney  Are • , 

Newburgh,  N*Y.  ^  Pitter 
R.P.D.  #3,  Newburgh,  N.Y.  Expeditor 

Cornwall,  N.Y.  Clerk 

17  High  St ., Newburgh, N.Y*  Clerk 

Middle hope ,  N.Y. 

93  Prospect  St., 

Newburgh,  N.Y. 

73  Carter  St., 

Newburgh,  N.Y. 

Ere r Ingham,  James  6  Washington  Place, 

Newburgh,  N.Y. 

Ewing,  C.  D.  209  Water  St., 

Newburgh,  N.Y. 

Fairchild,  Andrew, 1C.  Goshen,  N.Y. 

Fairchild, William, J.  27  Hasbrouck  St., 

Newburgh,  N.Y. 

Fallon,  Francis,  S.  133  Montgomery  St. 

Newburgh,  N.Y. 

Middlehope,  N.Y. 

Walden,  N.Y. 

261  Grand  St., 

Newburgh,  N.Y. 

142  South  St. , 

Newburgh,  N.Y. 

Marlboro,  N.Y. 

Highland,  N.Y. 

28  Bank  St.,  Beacon, N.Y. 


|  64.13  |12,329.93 


Dugan,  Frank 

Dunn,  Leo 

Drew,  P.  E. 
Dunnaga n,  L 
Davidson,  E.  A. 
Eggleston, George 
Elliott,  John 

Sms lie ,  John 


Parkas,  Martin 
Fetter,  Melvin,B. 
Flack,  Harold 

Fogarty,  C.  D. 


Frazer,  James 
Freer,  Ernest 
Falconer, A. G. 


Bolter  Helper 

Bolter  Helper 

Checker 

Bltumaatle 

Painter 

Storehouse 

Painter 

Counter 

Shipfitter 
Bolter  Helper 
Bolter 
Shipfitter 
Helper. 
Plate  Shop 
Helper 

Bolter  Helper 

Pipefitter 

Clerk 


Fltzpatrlok,Anna,R.  274  Montgomery  St. 

Newburgh,  N.Y. 

Fogarty,  Sarah  162  South- St. , 

Newburgh,  N.Y. 

Fanning,  J.  31  Concord  St., 

Newburgh,  N.Y. 
Gegenheimer, Charles  New  Windsor,  N.Y. 
Gereoke,  William  25  Montgomery  St., 


Gerow,  James,  H 
Gillen,  Vincent 

Gilnlck,  Steve 
Glancy,  Charles 


Newburgh,  N.Y. 
78  Liberty  St., 

Newburgh,  N.Y. 
17  Chambers  St., 

Newburgh,  N.Y. 
202  Renwlok  St., 

Newburgh,  N.Y. 
Milton,  N.Y. 


Clerk 

Clerk- 

Clerk 

Caulker 

0 

Loft  Boy 
Roller 
Bolter 
Heater 

Carpenter  Helper 


.4? 

.71 

.72 

.70 

.69 

.60 

.59 

.72 

•45 

*53 

•54 

•65 

.50 

.79 

.65 

.74 

.64 

.74 

•  54 

•  55 

.69 

.52 

.58 

.72 

.63 

.32 

•30 

•59 

.50 

.47 

.75 

.55 

•  48 
.57 


108.04 

127.46 
128.27 

140.41 
126.65 

126.84 

118.56 

117.75 

128.27 

106.42 

112.89 
113.70 

122.60 

110.47 

133.93 

122.60 

129.89 

121.79 

129.89 

113.70 
114.51 

125.84 

112.08 

116.94 
128.27 
120.98 

95^90 

94.28 

117.75 

110.46 

108.04 

130.70 
114.51 

108.85 
116.12 


.  2d  win  C»  Bennett,  ot  al.t! 
.  .  vs.  Appellants. 

5*1  ted  States  Chipping  ioard 
Fwergcncy  Fleet  Corporation*  et  slL*  ' 


Skgo  No.  XU. 


Total, 


$85.19  $  16,484.30 


860 


LAST  KNOWN  ADDRESS 


Class  "Df  -  Sheet  #5  • 
OCCUPATION  AVERAGE  EMPLOYEE’S 
HOURLY  SHARE  OP 


RATE 

Carried  forward-  4  oo.iy 

SAVINGS 

♦"16,454.30 

Grace,  John,  ?. 

165  Robinson  Ave., 

Newburgh,  N.Y. 

Leading  Man 

.96 

147.69 

Graham,  Frank, W. 

West  St.,  Newburgh,  N.Y. 

Burner  Helper 

•59 

117.75 

Graham,  Prod,  G. 

68  Courtney  Ave., 

Newburgh,  N.Y. 

Laborer 

.48 

108.85 

Green,  Jule 

388  Washington  St., 

Newburgh,  tf.Y. 

Erector 

•  64 

121.79 

Greaslck,  James 

180  Maple  St., 

Newburgh,  N.Y. 

Tool  Grinder 

.70 

126.65 

Groco,  Anthony 

180  Rezorlok  St., 

Newburgh,  N.Y. 

Bolter-up 

.63 

120.98 

Grleco , Dominick 

124  Carson  Aye,, 

Newburgh,  N.Y, 

Bolter  Helper 

.50 

110.46 

Grosberg,  William 

100  Smith  St » , Newburgh , N , Y 

,  Bolter 

•55 

114.51 

Gunn,  James,  F. 

Fort  Montgomery,  N.Y. 

Bolter 

.49 

109 .65 

Glynn,  Mary 

Benkard  Ave . , Newburgh , 5 . Y. 

Typist 

.30 

94.28 

Ernest,  Edward 

•New  Windsor,  N.Y. 

Janitor 

.42 

103.99 

Haddock,  Frank 

Cornwall,  N.Y. 

Helper 

.51 

111.27 

Hague,  Thomas 

69  Benkard  Ave., 

• 

Newburgh,  N.Y. 

Bolter  Helper 

.55 

114.51 

Halble,  Walter 

43  Townsend  Ave., 

Newburgh,  N.Y. 

Fitter 

.75 

130.70 

Eall,  Fred,  C. 

141  Chambers  St., 

Newburgh,  N.Y. 

Draftsman 

.72 

128.27 

Hall,  George,  W. 

Monroe,  N.Y. 

Erector 

.58 

116.94 

Harris,  Fred 

486  Broadway, Newburgh, N.Y. 

Ship'fltter 

♦41 

103.18 

Harris,  Warren 

142  N.‘ Killer  St., 

Newburgh,  N.Y. 

Layerout 

.56 

115.32 

Hayes,  Edward 

39  Benkard  Ave., 

Anglesmith 

Newburgh,  N.Y. 

Helper 

.61 

119 .37 

Heard,  Edwin,  C • 

70  3,  Water  St., 

Newburgh,  N.Y. 

Helper 

.63 

120.98 

Hearney,  Richard 

68  South  St. .Newburgh, N.Y. 

Driller 

.71 

127.45 

Hedge ,  Edmund 

60  Beacon  St. .Newburgh, N.Y.Passer 

.54 

113.70 

Hewitt,  John 

266  Water  St. .Newburgh, W.Y.Laborer 

.60 

118.55 

Heybruck,  Fred 

86  Abeel  St. .Kingston, N.Y. 

Leading  Man 

.92 

144.45 

Ho  Hand,  Karo  Id,  B. 

18  Bay  View  Terrace, 

Shipftttar  Helpei 

NeWburgh,  N.Y. 

>  .44 

105.61 

Hover,  Harry 

74  Main  St.,  Beaoon,  N.Y. 

Erector 

.71 

127.46 

Hughes,  Daniel 

35  Chambers  St., 

Newburgh,  N.Y. 

Bolter  Learner 

.56 

115.32 

Hulse,  Walter 

71  Carson  Ave., 

Holderon 

Newburgh,  N.Y. 

Learner 

• 

t* 

09 

116.94 

Hutton,  Cha^lee 

297  Hasbrouck  St., 

Newburgh,  K.Y. 

Machinist 

.80 

134.74 

Hunter,  Robert 

67  Ann  St.,  Newburgh, N.Y. 

Laborer 

.45 

106.42 

Hayes,  Charles 

73  Bay  View  Terrace, 

i 

•Newburgh,  N.Y. 

Clerk 

.50 

UO  .47 

Hawkins,  F. 

Carter  St.,  Newburgh, N.Y. 

Clerk 

.53 

112.89 

Harer,  E.  H. 

Highland.  N.Y. 

Clerk 

.54 

113.70 

Hays,  Robert 

ftnn  St.,  Newburgh,  N.Y. 

Freight  Clerk 

•  81 

135.55 

Islin,  Benjamin 

112  Montgomery  St., 

Newburgh,  N.Y. 

Riveter 

.89 

142.03 ■ 

261 


SAKE 


LAST  KNOWN  ADDRESS 


Class  "d|*  -  Sheet  fr> 
OCCUPATION  AVERAGE  EMPLOYEE’S 
HOURLY  SHARE  OF 
-  SAVINGS 


LTE 


•  Carded 

forward-  $  lo 

S735  TUTUS.  7  4 

Jaokson,  Robert ,L. 

Farrell  St., 

• 

Newburgh,  N.Y. 

Draftsman 

1.00 

150.93 

Jacoby, Herbert, Edwin  113  Johnston  3t., 

Newburgh,  N.Y. 

Burner  Helper 

.54 

113.70 

Johnson,  A.  K. 

119  Johnston  St., 

. 

Newburgh,  N.Y. 

Helper 

.52 

112.08 

Johnson,  Stephen, J 

.  7  Dubois  St., 

Newburgh,  N.Y. 

Helper 

.54 

113.70 

Johnston,  James 

125  South  William  St., 

Newburgh,  N.Y. 

Burner  Helper 

.67 

124.22 

Kaley,  Augustine 

Milton,  N.Y. 

Bolter 

.56 

115.32 

Kaley,  William 

14  Montgomery  St., 

•  . 

• 

Newburgh,  N.Y. 

Bolter 

.58 

116.94 

Havana ugh,  Lewis 

Ill  Carter  St. , Newburgh, N.Y.  Leading  Kan 

.73 

129.08 

Keith,  George 

Fullerton  Avo,, 

• 

Newburgh,  N.Y. 

Bolter  Helper 

.54- 

n3.70 

Kennedy,  William 

3ox  15,  River  Road, 

Newburgh,  N.Y. 

Painter 

.74 

129.89 

Kennelly,  Thomas 

27  Eliza  St.,  Beacon,  N. 

Y.  Bolter 

.61 

119.36 

Kewley ,  Fred 

23  So.  Miller  St., 

Newburgh,  N.Y. 

Marine  Erector 

.74 

129.89 

Kimball,  Hanson 

25  Dubois  St. , Newburgh, N 

•Y.Llnerman 

.44 

105.61 

ELyne,  Floyd,  M. 

14  City  Terrace, 

Newburgh,  N.Y. 

Erector 

.57 

116.13 

Kniffin,  Edgar 

Walden,  N.Y. 

Wireman 

.58 

116.94 

Kosecsky,  John 

13  Johnes  St., 

Chipper  it 

Newburgh,  N.Y. 

Caulker 

.69 

125.84 

Krauser,  James 

28  St .Mary  St., 

Newburgh,  N.Y. 

Electrician 

.80 

134.74 

Krowlalc,  T. 

121  William  St., 

Newburgh,  N.Y. 

Passer 

.44 

105.61 

Kuster,  William 

751  H.  Division  St., 

Beacon,  N.Y. 

Erector 

.66 

123.41 

Klein,  Essie 

Washington  St., 

Newburgh,  N.Y. 

Stenographer 

.31 

95.09 

Lach,  Frank 

70  Ann  St.,  Newburgh, N.Y 

.  Machinist 

.71 

127.45 

Laddick,  Frank 

New  Windsor,  N.YL 

Erector 

.80 

134.74 

L&egeler,  Grover 

165  W.  Paroenter  St., 

Chipper  & 

Newburgh,  N.Y. 

Caulker 

.75 

130.70 

Lahey,  James,  E. 

Chelsea,  N.Y. 

Erector 

.69 

125.84 

Lauterman,  Henry 

71  Hasbrouck  St., 

Newburgh,  N.Y. 

Bolter 

.58 

116.94 

LeGuidloe,  Sam. 

179  Renwick  St., 

Newburgh,  N.Y. 

Bolter 

.54 

113.70 

Leffort.  Charle3,H 

.  55  Overlook  Plaee, 

• 

Newburgh,  N.Y. 

Patternmaker 

.82 

136.36 

Leonard,  Edward 

10  Carson  Ave.* 

Newburgh,  N.Y. 

Witter  - 

.79 

133.93 

Leonard ,  iii  ohae  1 ,  A  • 

Stony  Point,  ff. Y.  Anglesmith  Helper 

.59 

117 ,75 

Lester,  Frank, 3. 

Wallkill,  LY. 

Eleotrlolan 

.88 

141 .22 

Lewis,  John,  r. 

110  Renwicx  St. , 

*  *  l 

• 

"Newburgh,  N.Y. 

Erector 

.64 

121 .80 

Lindsey,  Robert 

202  VanNess  St., 

Newburgh, N.Y. 

Machinist 

.64 

121.80 

Lorch,  Jacob,  J. 

Cornwall,  N.Y. 

Erector 

.68 

125.03 

Luokey,  William 

Kneozalake,  N.Y. 

Riveter 

.75 

130.70 

Lunghi,  Domenico 

213  Overlook  Place 

Bolter  Helper 

.51-' 

111.27 

•  V 

Newburgh,  j.y. 

Total,  $121 

1*93  $  24 

,928.16 

Ho.  <687.  Edwin  C.  Bennett*  et  al.» 

vs.  Appellants, 
United  States  Shipping  Board 
Ssergency  Fleet  Corporation,  et  al. 
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Class 

nD 

i*  -  Sheet  /7  . 

NilS 

LAST  KNOWN  ADDRESS 

OCCUPATION 

VERAGE 

EMPLOYEE • 

HOURLY 

SHARE  OF 

RATS 

SAYINGS 

Carried  forward- 

V 

128.98  1  2479281X6 

Lusk,  Dillard,  P. 

Cold  Spring,  N.Y. 

Handyman 

.68 

-125.03 

Lee,  E. 

The  Oakley,  Newburgh,  N.Y. 

Clerk 

.45 

106.42 

King,  Harvey 

339  N.  Water  St., 

Newbuxgh,  N.Y. 

3olter 

.57 

116.13 

Mack,  Harry 

9  DuTuyster  Ave., 

1 

Beacon,  N.Y. 

Machinist 

1 

1 

.65 

122.60 

Mackey,  Lester 

Marlboro,  N.Y. 

Checter  Learn 

er  .53 

112.89 

Manu.e  1 ,  Carme  1  o 

196  West  Farmentor  3t., 

Newburgh,  N.Y. 

Handyman 

.77 

132.31 

Maines,  Harold 

New  'Windsor,  N.T. 

Passer 

.41 

103.18 

Martin,  Stephen, S. 

47  Chhabers  St., 

Newburgh,  N.Y. 

Bolter 

..45 

106.42 

Mascioll,  Enslco 

P.O.Box  138, Newburgh, N.Y. 

Bolter 

.48 

108.85 

Matthias,  William 

32  South.  St. , Newburgh, N.Y. 

Foreman 

1 

1.25 

171.16 

Megyesi,  John 

Roseton,  N.Y. 

Passer 

1 

.43 

104.80 

Meurant ,  Fred 

22  N .  Elm  St.,  Beacon, N.Y. 

Loftsnan  Helper  .53 

112.89 

Mikutis,  Stanley 

New  Windsor,  N.Y. 

Bolter  Learne 

r  .57 

116.13 

Miller,  Thomas 

Mlddlehope,  N.Y.  ' 

Reamer 

1 

.56 

115.32 

Mills, Ab rai&m  Lincoln  Mlddlehope,  N.Y. 

Handyman 

1 

.62 

120.18 

Mills,  Charles,  J. 

Mlddlehope,  N.Y.  Piece  Work  Counter  .66 

123.41 

Mitchell,  George 

115  Johnston  St., 

1 

Newburgh,  N.Y. 

Fitter  Helper 

.53 

112.89 

Miller, Augustus, 

32  Concord  St* 

• 

St  •  J  • 

Newburgh,  N.Y. 

Painter 

.58 

116.94 

Mocko,  Charles 

Rose  ton,  N.Y. 

Laborer 

.47 

108.04 

Montfort,  Robert 

180  Ann  St  ■ , Newburgh , N. Y. 

Laborer 

.46 

107.23 

Morgan,  Joseph 

Q  William  St., 

Newburgh,  N.Y. 

Janitor 

.41 

103.18 

Morgan,  John,  L. 

Cornwall,  N.Y. 

Rigger  Helper 

.77 

132.31 

Morse,  p.W. 

55  Lander  St.( 

. 

Newburgh,  N.Y. 

Helper 

.61 

119.37 

Murray,  Daniel 

So.Plank  Road, Newburgh, N.Y.Bolter 

.55 

114.51 

i^artin,  L. 

Monroe,  N.Y. 

Chief  Guard 

.30 

134.74 

Meehan,  J. 

Benkard  Ave. .Newburgh, N.Y. 

Office  Boy 

.22 

87.81 

Mull 1 as ,  Betty 

197  South  St. , Newburgh, N.Y, 

.Clerk 

.25 

90.23 

McCollum,  William 

5  City  Terrace, 

Newburgh,  N.Y. 

Machinist 

.66 

123.41 

McDonald,  James 

132  Broadway,  Newburgh, N.YiBolter 

.89 

142.03 

McZelve?,  Lincoln 

235  Broadway, Newburgh, N.Y. 

Heater 

.49 

109.65 

MeLaughlln.Presley  Cornwall,  N.Y. 

Reamer 

.53 

116.94 

MoLean,  Harry,?. 

135  Renwick  St., 

Newburgh,  N.Y. 

Machinist 

.72 

128.27 

Me Caw,  H. 

First  St.,  Newburgh,  N.Y. 

Clerk 

.35 

98.52 

Nugliato ,Gulseppe 

130  Overlook.  Place , 

Newb\irgh,*  N.Y. 

Laborer 

.51 

111.27 

Needham,  James,  N. 

Cold  Spring,  N.Y. 

Bolter 

.56 

115.32 

Neely,  John 

106  Renwick  31., 

Chipper  & 

l 

Newburgh,  N.Y. 

Caulxer 

.76 

131.51 

Total , 

$  : 

L49.76  $  29,129.85 

So*  4687*  Edwin  C.  Bennett,  et  al.», 

Appellants, 

United  States  Shipping  Board 
-iSscrgency  Fleet  Corporation,  et  el*/ 
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Class  "D"  -  Sheet  /8 


NAME 

LAST  KNOWN  ADDRESS 

OCCUPATION  AVERAGE 

EMPLOYEE’S 

HOUf 

ILY 

SHARE  OF 

HAS 

?E 

SAVINGS 

Carried  rorward,  *149, 

.76 

“5277127755 

Nelson,  George 

20  Edward  St. .Newburgh, N.Y, 

.Patternmaker  Atr.  \ 

.35 

98.32 

me  ho  Ison,  Daniel 

65  liberty  St., 

• 

Newburgh,  N.Y. 

Bolter  i. 

.56 

115.32 

5oe ,  Fred. 

Cornwall,  N.Y. 

Carpenter  t 

.76 

131.50 

Noyes,  Edward 

76  Liberty  St., 

Newburgh,  N.Y. 

Laborer  i 

.46 

107.23 

Soyas,  W.  S. 

94  Lander  St., 

• 

Newburgh,  N.Y. 

Paint  Shop  L46 

108.85 

O’Dell,  ?Jrank;W. 

Marlboro,  N.Y. 

Carpenter 

57 

116.13 

0 ’ Ko ef e , Thomas , F. 

Garnerville,  B.Y. 

Machinist  . 

,80 

134.74 

O’Leary, Joseph 

51  Ann  St.,  Newburgh, B.Y. 

Burner  ’ 

.70 

126.65 

Cileara,  Joe 

6  North  St.,  Newburgh, N.Y. 

Liner-man 

,60 

118.56 

Oakley,  Floyd,  S. 

Cold  Spring,  B.Y. 

Carpenter 

78 

133.12 

O’Dell,  Harry,  F. 

54  Dubois  3t., 

Newburgh,  N.Y. 

Bolter  i 

,50 

110.46 

Olson, Ernest,  J. 

64  First  St., Newburgh, N*Y. 

Electrician  J 

,80 

134.7* 

Or  a  1  s  to  n ,  '.71 11  i&m 

92  Broadway,  Newburgh, N.Y. 

Machinist  . 

54 

113.70 

Orzechowski,  John 

New  Windsor,  N.Y. 

Reamer  Helper  j 

57 

116.13 

Ostrander, Jane 8, A. 

Cornwall,  N.Y. 

Rigger  J 

70 

126.65 

03traader,  Jesse 

43  Benkard  Are., 

* 

* 

Newburgh,  N.Y. 

Bolter 

68 

125.03 

Owen,  George 

R.F.D.  *2, Newburgh, N.Y. 

Bolter 

57 

116.13 

Ohlson,  il. 

Cornwall,  N.Y. 

Clerk 

63 

120.98 

Fantloy,  Virgil 

289  3road way, Newburgh, N.Y. 

Blacksmith 

72 

128.27 

Paschal,. Yilliam.H. 

21  Hudson  Ave., 

Poughkeepsie,  N.Y. 

Painter  . 

74 

129.89 

Pasos,  Antonio 

279  Washington  St., 

• 

Newburgh,  N.Y. 

Bolter 

56 

115.32 

Paul,  William 

51  Broadway,  Newburgh, N.Y. 

Sheet  Metal  Worker  . 

80 

134.74 

Pellegrino,  Raggi 

352  Washington  St., 

Newburgh,  N.Y. 

Helper  .46 

107.23 

Peitro,  Leonard 

Now  Windsor,  N.Y. 

Bolter  • 

54 

113.70 

Pike,  v/i Ilian,  H. 

6  Liberty  St. .Newburgh, N.Y.Helper  • 

54 

113.70 

Pinckcey,  Thomas- 

Cornwall,  N.Y. 

Laborer  . 

46 

107.23 

Pink,  .Valter 

151  Water  St ..Newburgh, N.Y. 

.Reamer  . 

56 

115.32 

Pittman,  William 

53  William  St., 

. 

. 

Newburgh,  N.Y. 

Painter 

74 

129.89 

Pollack,  Louis 

36  Johnston  St., 

1 

• 

Newburgh,  N.Y. 

Burner 

75 

130.70 

pollock,  John 

412  Broadway, Newburgh,  N.Y.Heater 

61 

119.36 

paone33o.  Prank 

180  Carson  Ave., 

Newburgh,  N.Y. 

Helper 

97.52 

Post,  Gillian,  A. 

21  North  Ave.,  Beacon,  N.Y. 

.Reamer 

62 

120.17 

?re stapi no, Carnelo 

55  Third  3t., Newburgh, N.Y. 

Laborer 

P 

106.42 

Patterson,  John 

334  No.  Water  St., 

Newburgh,  N.Y. 

Handyman 

40 

j 

102.37 

•luinn,  Thomas,  J. 

Millbrock,  N.Y. 

Bolter  Helper  . 

li 

122.60 

Total,  £  170. 

75 

£  33,278.52 

So.  4GS7.  Awln  C.  Bennett,  at  &!.,}• 

ts«  Appel Ion ty,  i  Page  So 

United  states  Lhippin,-  -ioant  J 

ne rgcr?cy  rloet  Corporation,  et  al.) 
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Class  "i>' 

*  -  Sheet  iv 

bams 

LAST  KNO.iN  ADDRESS 

OCCUPATION  AVERAGE 

EMPLOYEE’S 

HOURLY 

SHARE  OP 

ft 

UTS 

SAVINGS 

• 

Carried  forward  -  s  lti 

T775 

TOTOT 

Rebkowetz,  Peter 

44  Benkard  Ave . , 

■ 

* 

Newbrugh,  N.Y. 

Reamer 

.71 

127.46 

Riley,  Prank 

45  South  Miller  St., 

Hewbutgh,  N.Y. 

Handyman 

.62 

120.17 

Rob  Inaon ,  Fred ,  A . 

9  Miller  St.,  Beacon,  N.Y. 

Machinist 

.75 

130.70 

Robinson,  Janes 

27  Johnes  St., 

Newburgh,*  N.Y. 

Packer 

.53 

112.89 

Roohettl,  Louis 

117  Ann  St. .Newburgh,  N.Y. 

Ereotor 

.63 

125.03 

Rodllns,  Lee 

Star  Route,  Newburgh,  N.Y. 

Rigger 

.70 

126.05 

Rogers,  Lawrence 

12  Smith  St ..Newburgh, N.Y. 

Reamer 

.54 

113.70 

Roman,  John 

51  Benkard  Ave., 

1 

Newburgh,  N.Y. 

Heater 

.47 

ICS .04 

Romanow8ki,  Aden 

21  Spring  St., 

Newburgh,  N.Y. 

Bolter  Learner 

.57 

116.13 

Roos,  Emery 

Walkill,  N.Y. 

Helper 

.68 

125.03 

Ro  sb  orough ,  Ro  b  e  r t 

28  Cartel  St., 

Newburgh*  N.Y. 

Driller 

.67 

124.22 

Ryan,  Edward 

149  Grand  St.  .Newburgh, N.Y. Shatter  Helper 

.65 

122.60 

Ryan,  Thomas,  J. 

16  Spring  St. .Newburgh, N.Y.RIgger 

.73 

129.08 

Ryder,  David,  E. 

313  Water  St. .Newburgh, N.Y. Machinist 

.72 

128.27 

Reidy,  M. 

84  Grand  St . .Newburgh, N.Y. 

Foreman  Tank 

• 

Tester  j 

L.30 

175.21 

Mrs.  Harold  Walsh 

Liberty  St.,W.H., 

. 

Newburgh,  N.Y. 

Stenographer 

.37 

99.94 

Sabo ,  John 

Rose ton,  N.Y. 

Water  Boy 

.27 

. 91.85 

Sample ,  Raymond 

244  Liberty  St., 

Newburgh,  N.Y. 

Shipfitter 

|  .60 

118.56 

Santuoo,  Satuno  • 

181  Mill  St., Newburgh, N.Y. 

Laborer 

!  .51 

111.28 

Satterly,  Geroge 

Moadowbrook,  N.Y. 

Carp enter 

.77 

132.32 

Schmid,  John 

70  Courtney  Ave., 

1 

Newburgh,  N.Y. 

Machinist 

.80 

134.74 

Schmidt,  Harold, J. 

R.P.D.  /3,  Newburgh,  N.Y. 

Timekeeper 

!  .62 

120.18 

Schoonmaker, Scott , 

89  Little  Britain  Rd., 

M. 

Newburgh,  N.Y. 

Time  Checker 

.46 

107.23 

Sohwer,  John,  J. 

472  First  St., 

Chief  Time 

Newourgh,  N.Y. 

Checker 

.64 

121.79 

Shafer,  Isadora, E. 

113  William  St., 

Newburgh,  N.Y. 

Time  Checker 

.52 

112.08 

Shaw,  Ernest 

25  Ice  Ave. , Newburgh, N.Y. 

Erector 

.70 

126.65 

Shaw,  Frank, A .W. 

Marlboro,  N.Y. 

Machinist 

.77 

132.31 

Shaw,  Harry,  E. 

38  Dubois  St*, 

Newburgh,  N.Y. 

Helper 

.63 

120.98 

Shea,  Pat 

185  Broadway, Newburgh, N.Y. 

Reamer 

1.58 

116.94 

Shearer,  John,  D. 

14  Lafayette  St., 

Beacon,  N.Y. 

Painter 

.74 

129.89 

Shlnners ,  Edward 

65  Benkard  Ave., 

Newburgh,  N.Y. 

Electrician 

•  61 

119.37 

Shull,  Elmer 

Highland  Falls,  N.Y. 

Helper 

.65 

122.60 

Siegal,  Hyman 

5  Davis  St. , Newburgh, N.Y. 

Laborer 

.59 

117.75 

Slener,  Edward 

122  So.  William  St., 

Newburgh,  N.Y. 

Laborer 

.53 

112.89 

Simp  son..  Ployde , 

119  Lander  St., 

Newburgh,  N.Y. 

Machinist  _ 

.72 

128.27 

Total,  $  19; 

3.15 

$  37,541.32 

So*  4687-  dwln  C.  -Jcnnctt,  ct  al.,) 

t*j-  Appellants*  )  luge  Ko  ^Us: 
Waited  i-tates  Shipping  -card  ) 

fturgotxj  Fleet  Corporation,  ot  al-) 
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OCCUPATION  AVI 
H( 
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3UHLY 
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SHARE  OF 

.3 

UTE 

SAVINGS 

Carried  forward,  S 

|JTC5 

£57, 041.32 

Sledzanovski.  J. 

Hew  Windsor,  N.Y. 

Laborer 

.51 

111.27 

Smith,  Charles,?. 

485  Broadway, Hswburgh, N.Y. 

Anglesmith 

• 

Helper 

.61 

119  .37 

Smith,  George,  3. 

318  Montgomery  St., 

Newburgh,  N.Y. 

Carpenter 

.75 

130.70 

Smith,  Robert 

343  Liberty  St., 

Newburgh,  N.Y. 

Bolter 

.94 

146.07 

Smith,  Thomas,  J. 

60  Bast  Chester  St., 

1 

• 

*  m 

-  Kingston,  N.Y. 

Pipefitter 

.43 

104.80 

Smith,  Walter,  D, 

78  Lander  St., 

Shlpfitter 

Newburgh,  N.Y. 

•  Helper 

.61 

119.37 

Snyde  r ,  Cl i f  f  ord , L 

.  10  Carson  Ave. , 

Newburgh,  N.Y. 

Handyman 

.66 

123.41 

Snyder,  George,  3. 

Stevensville,  N.Y. 

Pipefitter 

.80 

134.74 

Spreer,  Harry,  ?. 

12  Spring  St. .Newburgh, N.Y.Machiniat 

.72 

128.27 

Stagg,  Herbert 

84  Carter  St. .Newburgh, H.Y. Helper 

•  63 

120.98 

Staple s. Newton,  J. 

R.F.D.  /5,  Newburgh,  H.Y. 

Carpenter 

.72 

128.27 

Stephenson, W.H. 

88  Montgomery  St., 

Newburgh,  N.Y. 

Bolter  Picker 

.45 

106.42 

Strong,  John 

R.F.D.  /I,  Newburgh, N.Y.  Anglesmith  Helper 

•  .62 

120.18 

Stumpel , Charle s , H . 

Norma,  N.  J.  Sheet  Metal  Worke; 

(•  .80 

134.74 

Sudol,  John 

198  So.  William  St., 

Newburgh,  N.Y. 

Laborer 

.53 

116.94 

Scott,  S.  A. 

27  Carter  St., Newburgh, N.Y. Stenographer 

.34 

97.52 

Stewart,  Sadio 

10  Lutheran  St., 

Newburgh,  N.Y. 

Clerk 

.30 

94.28 

Taylor,  James, L. 

48  Courtney  Ave . , 

• 

Newburgh,  N.Y. 

Bolter  Helper 

.59 

117.75 

Taylor,  Warren 

366  Liberty  St., 

Newburgh,  N.Y. 

Passer 

.36 

99.13 

Temple  ton , George 

20  South  Miller  St.-, 

Newburgh,  N.Y. 

Bolter 

.57 

116.13 

Tereszko,  Wasil 
Terwlll ige r , John , W 

Joes  Hotel,  Newburgh, N.Y. 

.  159  W.  Parmenter  St., 

Bolter  Helper 

.57 

116.13 

Newburgh,  N.Y. 

Bolter 

.79 

133.93 

Thayer,  H.  S. 

58  Ann  St.,  Newburgh, N.Y. 

Chipper  A  Caulkei 

•  .75 

130.70 

Thorsell,  Ludwig 

44  West  St., Newburgh, N.Y. 

Rigger 

.73 

133.12 

Tompkins,  William 

229  Renwick  St., 

• 

Ne^urgh,  N.Y. 

Tester 

1.06 

155.78 

Traphagan,  Cleveland 

67  Carson  Ave., 

117.75 

Newburgh,  N.Y. 

Passer 

.59 

Travis,  Charles 

Cold  Spring,  N.Y. 

Welder 

.96 

147 .69 

Truex,  Chester 

245  Grand  St . .Newburgh, N.Y. Apr.  Draftsman 

.45 

106 .42 

Truss,  Charles 

33  High  St.,  Newburgh, N.Y. 

Carpenter  Help 4 

ir.64 

121.79 

Tudor , Charle s , 3 . 
Tulley,  John 

Broadway,  Newburgh,  N.Y. 

36  Liberty  St., 

Machinist  Helps 

! 

tr.65 

.55 

122.60 

114.51 

Newburgh,  N.Y. 

Bolter  Helper  j 

Turner.  Charles 

498  Liberty  St., 

.62 

'120.18 

.  Newburgh,  N.Y. 

Helper 

Taft,  L. 

189  Liberty  St., 

Newburgh,  N.Y. 

Clerk 

.50 

110.47 

Thumma,  3. 

28  Liberty  St.,  . 

-  '  | 

Newburgh,  N.Y. 

Employment  DepN 

:..53 

112.89 

Travers,  H.  K. 

Central  Valley,  N.Y. 

Clerk 

.50 

110.47  . 

No.  4687.  Bavin  C.  Bennett,  ot  al.,) 
• ;  vs.'  Appellants,  ) 

United  State 3  Shipping  Board  ) 

Emergency  Fleet  Corporation,  et  al.) 


Total,  $  215.08  $  41,766.09 
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HAILS 


LAST  KNOWS  ADDRESS 


Carried  forward- 

Ulch,  Charles  50  Washington  St., 

Newburgh,  N.Y.  Erector 

Underhill, Benjamin,  53  Lander  St., 


Class  "D"  -  Sheet  *11 
OCCUPATION  AVERAGE  EMPLOYEE rS 
•  HOURLY  SHARE  OF 
RATE!  SAVINGS 


J.  Hewburgh,  N.Y.  Painter 

Usifer,  Michael  72  Ualdir  St.,,  Beacon, H.Y.  Bolter 

VanAmburgh,  Dan  35  High  St. , Hewburgh,  H.Y.  Bolter  Helper 

Van  Etten,  F.  37  South  Miller  St., 

Hdwburgh,  H.Y.  Holder-on 

VanSooy,  Clarence  58  Benkard  Awe., 

Hewburgh.  H.Y.  Reamer  Helper 

YanVliet,  Jesse  Walden,  H.Y.  Carpenter  Helper 


YanVliet,  Jesse 
Yantfagenen , Ha than 
Yernol,  R. 

Void©, Juliana 

(Seeley) 


4u ,  v t>t>  .us 

120.18 

129.89 
103.99 
115.32 

122.60 

115.32 

112.89 


211  South  William  St., 
Hewburgh,  H.Y. 

84  Grand  St . , 

Hewburgh,  H.Y. 


Wallace,  George, V.  210  Dubois  St., 

Hewburgh,  H.Y. 

Walsh,  Thomas  75  Courtney  Ave., 

Newburgh,  H.Y. 

Ward , Clarence ,  B.  3  Beacon  St., 


Middletown,  H.Y. 

Ward,  John  Wappingers  Falls,  H.Y. 

Warren,  Webster  Cold  Spring,  H.Y. 

Whelan,  Martin  55  City  Terrace, 

Hewburgh,  H.Y. 

Weismlller,Mellville 

C.  Hew  Paltz,  H.Y. 

White,  3ertram  352  Liberty  St., 

Hewburgh,  H.Y. 

White,  Joseph  Cornwall,  H.Y. 

Wilcox,  William  38  Johns  St., 

Middletown,  H.Y. 

Wilkow,  Tracy  4  Smith  St.,  Hewburgh,! 

Williams,  Arthur  86  Washington  St., 

Hewburgh,  H.Y. 

Wilson,  Ellsworth  Idlewlld,  H.Y. 


White,  3ertram 

White,  Joseph 
Wilcox,  William 


Wilson,  John 
Wood,  George, 

Wood,  George,  D. 

Walker,  E. 

Wilkes,  F.C., Jr. 

Wood,  James 
woolsey,  G. 

Zimme  naan , Edward 
.pabriele ,  Jos. 

Gale,  Harvey 

Gallagher,  J. 
Garvin, Windfi eld 
Gedney,  Walter 


Cornwall,  H.Y. 

396  First  St., 

Hewburgh,  H.Y. 
56  Bay  View  Terrace 
Hewburgh,  H.Y. 
160  Dubois  St., 

Newburgh,  N.Y. 
50  Beacon  St., 

Hewburgh,  N.Y. 


Solter  Helper 

.56 

115.32 

Freight  Clerk 

•  6? 

120.98 

Payroll  Dept. 

.31 

95.09 

Draftsman 

1.05 

154.97 

Helper 

*5|8 

116.94 

Pipefitter 

.82 

136.36 

Laborer 

.53 

112.89 

Ufi  reman 

.76 

131.51 

Laborer 

.^6 

•  | 

107.23 

Leading  Man 

•88 

141.22 

Machinist 

.79 

133.93 

Machinist  Helper*39 

101.56 

Carpenter 

.75 

130.70 

Bolter  Helper 

I7 

116.13 

Carpenter 

.70 

126.65 

ippor  &  Caulker 

.6? 

124*22 

Crane  Helper 

.52 

! 

112.08 

Bolter  Learner 

•Is 

129*08 

Millwright 

.n 

128.27 

# 

Stenographer 

Clerk 


54  West  St ..Hewburgh, H.Y.  Anglesmith  Helper. 61 
129  Chambers  St., 

Hewburgh,  H.Y.  Clerk  .£0 

36  Lutheran  St.  ,lfewburgh^D£  Apprentice :  .35 

67  S.  Parmenter  St., 

Newburgh,  H.Y.  Laborer  .jlO 

176  Chambers  St., 

Newburgh,  H.Y.  Holder-on  .60 

79  Courts^  Ave. , He wbu^h, N.Y  Carpenter  .87 

Cornwall,  H.Y.  Shipfitter  .50 

43  Bay  View  Terrace,  Machinist  .76 

Hewburgh,  H.y.  Total,  $  237.06 


99.94 

112.08 

119.37 

110.47 

98.32 

102.37 

118.56 

140.41 

110.46 

131.51 


$  237. f)6  $46,064*90 


Ho.  4687.  Edwin  C.  3ennett,  et  al . ,) 

vs.  Appellants,  )-Page  Ho .JUZ 
United  States  Shipping  Board 
linergency  Fleet  Corporation,  et  al.' 
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RAMS 

ICoAvoy, 

Balker, 


LAST  OONN  ADDRESS 


Class  "D" 
CC  CUP  AT  I  OH  A  VERA 


Sheet  i-iZ 
ICE  EMPLOYEE’S 


Carried  forward, 


Charles  11  Boyce  St., 

Beacon,  H.Y. 

Charles  K&rlbdro,  N.Y. 


Shipfitter 
Helper 


HOURLY  SHARE  OF 
HATE  SA VINOS 


$  237.06  $46,064.90 


.06 


UQJL^V  i.  •  WW 

Blacksmith  Helper  .62 


141.22 

120.18 


Total,  $  238. b6  $46,326.30 


Jo.  4687.  Edwin  CL.  Bennett,  et  al«, 
ts.  Appellants, 
United  States  Shipping*  Board  . 
Ifcaergency  Pleat  CerporetHoa*  «taU 


j  Ikes 


I 
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Sheet  1. 

CLASS  "E" 

-  EMPLOYEES  WHO  WORKED  FROM  NINETEEN  TO  TWENTY-TWO  MONTHS  - 


NAME 


LAST  CTOWn  ADDRESS 


OCCUPATION 


IVERAI 

hour; 


;RACE  EMPLOYEES 
lURLY  SHARE  OF 
ATE  SAVINGS 


Adams,  Elmer 

Firthnllffe,  N.Y. 

Wireman 

*"  #5X 

— rorg3 

Adams,  John  B. 

47  Liberty  St., 

Newburgh,  N.Y. 

Holder-on 

.58 

173.50 

Agurkes,  Nicholas 

Roseton,  N.Y. 

Blacksmith  Helper 

?  .63 

179.84 

Alexander,  Vere  K. 

160  N.  Miller  St., 

Newburgh,  N.Y. 

Foreman 

.68 

186.17 

Allen,  Frank 

Monroe,  N.Y. 

Guard 

.54 

168.43 

Alsdorf,  Harold. 
Amato,  Ralph 

New  Paitz,  N.Y. 

33  Overlook  Place, 

Wireman 

.46 

158.29 

Newburgh,  N.Y. 

packer 

.56 

170.97 

Ames,  Arthur  11. 

242  First  St., 

Chipper  & 

Newburgh,  N.Y. 

Caulker 

.77 

197.58 

Anderson,  William 

26  Monument  St., 

Newburgh,  N.Y. 

Layer-out 

.66 

183.64 

Anstey,  Arch.  H. 

189  Robinson  Ave. , 

Newburgh, N.Y. 

Quart erman 

.93 

217.85 

Arboro,  Nlchola 

125  William  St., 

Blacksmith 

Newburgh,  N.Y. 

Helper 

.49 

162.10 

Arcolano,  Jos. 

New  Windsor,  N.Y. 

Bolter 

.54 

168.43 

Archer,  William 

204  Broadway, Newburgh, N.Y 

“.  Helper 

•  55 

169.70 

Arenberg,  Mark 

31  Liberty  St*, 

Newburgh,  N.Y. 

Clerk 

.32 

140.55 

Arrante,  Pe^er 

176  Renwich  St., 

Newburgh,  N.Y. 

Reamer 

Machinist  Helped 

.55 

169.70 

Atkinson,  John 

70  Ann  St. , Newburgh,  N.Y. 

r  .61 

177.30 

Austyn,  Patsy 

208  Renwlck  St., 

Newburgh,  N.Y. 

Riveter 

.64 

181.10 

Babcock,  Edward 

400  Main  St.,  Beacon, N.Y. 

Helper 

.45 

157.03 

Baker,  Milton  B. 

20  Dubois  St. , Newburgh, N. 

Y. Bolter 

.61 

177.30 

Barbour,  Jas. 

Cornwall-on-Hudson,  N'.Y. 

Machinist 

.75 

195.04 

Barley,  Alonzo 

Firthcliffe,  N.Y. 

Holder-on 

.58 

173.50 

Earton,  William 

89  Carson  Ave., 

•  • 

Newburgh,  N.Y. 

Pipefitter 

.79 

200.11 

Baumgartner , Henry 

28  Liberty  St. , 

Newburgh,  N.Y. 

Loftsman 

.69 

187.44 

Baumgartner,  John 

28  Liberty  St., 

. 

CO 

198.85 

Newburgh,  N.Y. 

Loftsman 

Saxter,  Emmett 

52  Teller  Avenue, 

1 

Beacon,  N.Y. 

Shipfitter 

.68 

186.17 

Baxter,  William 

257  Gidney  Ave., 

Newburgh,  N.Y. 

Furnaceman 

,56 

170.97 

Bayley,  George 

104  Courtney  Ave., 

.52 

165.90 

Newburgh,  N.Y. 

Helper 

Beccaccecio.Levio 

New  Windsor,  N.Y. 

Bolter 

.53 

167.16 

Bell,  Samuel 

255  A  WAtor  ot#  ^ 

Newburgh ,  N.Ye 

Chipper  It 
Chulker 

.62 

178.57 

Benedict, Wilbur  A. 

64  Carson  Ave., 

Newburgh,  N.Y. 

Machinist 

.66 

183.64 

Bennett,  John 

325  Liberty  St. , 

Newburgh,  N.Y. 

Heater 

..46 

158.29 

Bennett,  William  w 

.  23  Johnatcc  St., 

Reamer 

.65 

182 .17 

So.  4687.  Edwin  C.  Bennett,  et  al., 
re.  Appellants, 
United  States  Shipping  Board 
Emergency  Fleet  Corporation,  et  al. 


flewburgh,  N.Y. 
t ,  et  al* , ) 

ants,  )  Page  So./Af 
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Cj 

Lass 

EAiffi 

LAS?  KNOWN  ADDRESS 

OCCUPATION  AVEi 

5AG3 

HO! 

JjRLY 

'  3J 

Its 

Amount  carried 

forward ,  F 

Bennett,  Frank, J, 

.  368  Liberty  St. , 

Newburgh,  N.Y. 

Counter 

.54 

Berezowskl,  Andrew  127  So.  William  St., 

Newburgh,  N.Y. 

3olter 

|  .52 

31a ir,  Clifford 

105  Main  St.,  Beacon,  N.Y.. 

Leadlngman 

.75 

Bloke,  Walter 

476  Broadway,  Newburgh, N.Y 

.‘Erector 

*69 

Bloomer,  John 

16  Pine  St., Newburgh, N.Y. 

Shlpfitter 

.88 

3ontbriaud,-  Joa. 

125  Water  St. .Newburgh, N.Y 

.Laborer 

.53 

Bout i cue,  Ransler 

19  Haabrouck  St., 

.52 

Nowburgh,  N.Y. 

Holder-on 

Brady,  Harry 

17  Jones  St. .Newburgh, N.Y. 

Handyman 

.61 

Brsheny,  Patrick 

6  Lander  St ..Newburgh, N.Y. 

Tank  -Tester 

.71 

Brennan ,  Robert 

129  Renwlck  St., 

Newburgh,  N.Y. 

Packer 

.55 

Brown,  Charles 

158  Lander  St., 

Newburgh,  N.Y. 

Water  Soy 

.47 

Bryan,  Henry 

No  address 

.Laborer 

.46 

Buchanan,  Lewis 

255  W.  Pan  Nesa  St., 

Sheet  Metal 

Newburgh,  N.Y. 

Worker 

.77 

Bull,  D.  Pratt 

-118  Lander  St., 

Newburgh,  N.Y. 

Steel  Checker 

.64 

Burger,  Carai 

90  Overlook  Place, 

Newburgh,  N.Y 

New  Windsor,  IT.Y. 

Crane  Leader 

.72 

Busak,  John 

Handyman 

.71 

Baxter,  B. 

Cronomer’s  Valley,  N.Y. 

Saployment  Office 

u28 

Bray,  L.  D. 

33  Carroll  St . , 

Plate  Shop 

Poughkeepsie ,  N.Y. 

Clerk 

.46 

Ball,  w.  a. 

58  Pine  St. .Kingston, N.Y. 

Clerk-  Pipe  Shoj 

i.69 

Callan,  Patrick* 

New  Windsor,  N.Y. 

Laborer 

.52 

Calvino .Dominick 

Dixon  Ave.,  Newburgh, N.Y. 

Bolter 

.63 

Cannon,  Cornelius 

New  Windsor,  N.Y. 

Puncher 

.57 

Cardinal,  Charles 

283  Water  St. .Newburgh .N.Y.Ereotor 

.77 

Cherry,  William 

9  Maple  St.,  Beacon,  N.Y- 

Shlpfitter  Helper 

.60 

Christian,  Isaac 

47  Montgomery  St., 

2nd  Cl. 

Newburgh,  N.Y. 

'Machinist 

.72 

Cirimboli , Piorlno 

326  William  St., 

Newburgh,  N.Y. 

Crane  Leader 

.82 

Clark,  Ladlie,  J. 

74  Caraon  Ave., 

Newburgh, N.Y. 

Laborer 

.45 

Cooper,  Fred  T. 

8  Devine  St.,  3eacon,N.Y. 

Machinist 

.68 

Costanso , Salvatore 

40  3enkard  Ave., 

•  1 

Newburgh,  N.Y. 

Laborer 

.48 

Goatello,  Timothy 

163  Lander  St., 

Newburgh,  N.Y. 

Angle smith 

.92 

Coulter,  Herbert 

481  Broadway,  Newburgh.N.Y.Laborer 

.56 

Cramer,  Douglas 

* 

1 

51  City  Terrace, 

Newburgh,  N.Y. 

Holder-on 

.58 

prossley,  Henry 

75  Liberty  St., 

Newburgh,  N.Y. 

Handyman 

.90 

Crudele,  Dominick 

Now  Windsor,  N.Y. 

Bolter  _[ 

.54 

.59 


tfo.  4687.  3d»±»  C.  Besmcttv 

r».  Appellants  , . 
United  State*  Shipping  Board 
Emergency  Fleet  Corporation,  et  al* 


Page  Ko.i*. 


"2"  ’heet  -2- 
EMPLOYSSS 
SHARE  OP 
SAVINGS 

—5;^r:i2 

168.43 

165.90 
195.04 

187.44 
211.52 

167.16 

165*90 
177.30. 
189.98 

169.70 

159.56 
158.29 

197.58 

181.10 

191.24 
189.98 
135.48 

158.29 

187.44 

165.90 
179.34 

172.23 

197.58 
176.03 

191.24 

203.91 

157.03 

186.17 

.160.83 

216.59 
170.97 

173.50 

214.05 
168.43 


11,743.75 
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-AM1C 


Cullen,  Will Inn  H. 

Curley,  Thomas 

Cullen,  Hay 

Crosby.  Leo  J. 

Cannon,  VI 11 lam 
Dal dry ,  Thomas 
Davis,  Winfield 
De Croat,  William 
Decker,  Charles  tf« 

DeoJcer,  John 
Denniston,'  Edward 

Dillon,  Patrick 
Dombroakl , Bole slaw 
Downey,  John  F. 

Dubois  .Clifton  E. 

Durnan,  Florence 

Dowell.  P.  H. 

Dubois,  Uary 
(Hr s.  Wm.  Bell) 
Earl,  Walter 
Edwards,  Andrew 

Engelhard t , Adolph 

Evans,  A.D. 
Fanning,  Thomas 
Favoino,  Angelo 

Feeney,  John 
Felton,  Albert 
Ferguson,  Albert 
Ferguson .Matthew 
Ferguson,  Ha than 

Ferguson,  Walter 
Flnnen,  James  F. 
Firth,  Jos.  T. 


DRESS 


OCCUPi 


Clast 
non  ave 
HC 


Class  "X" 

LAST  ETOWH  ADDRESS  OCCOPATIOH  AVERAGE 

'  — “  -  HOURLY 

RATE 

Amount . carried  forward  5U7JTT 
26  Johnston  St* ,  Piece  Vork 

Hewburgh,  H.Y*  Counter  .62 

62  Liberty  St.,  * 

Hewburgh,  N.Y.  Crane  Engineer  *72 

109  Clinton  St*,  Clerk  - 

Hewburgh,  H*Y*  Storehouse  .31 

16  So.  Hiller  St., 

Hewburgh,  N.Y.  Clerk  *56 

Hew  Windsor,  HAY.  Joiner  *73 

66  Grand  St*, Hewburgh,  -H.Y. Packer  *63 

167  Ann  St. ,Hewburgh,H*Y.  Painter  .73 

WallklU;  H.Y.  Timberman  .64 

99  Renwiok  St., 

Hewburgh,  H.Y.  Painter  *91 

5  Lilly  St*  .Hewburgh, H.Y.  Burner  Helper  1  *70 

15  Washington  St*, 


Sheet  *3- 
EMPLvfEES 

SHARE  or 

SATIHGS 


Tlmberman 

Painter 
Burner  Helper 


Hewburgh,  H.Y.  Pipefitter 

Roseton,  H.Y.  Laborer 

Hew  Windsor,  H.Y.  Angle  smith 

16  Arlington  Plaoo, 

Hewburgh,  H.Y.  puncher 

21  Henry  Ave.,  Apprentice 

Hewburgh,  H.Y.  Draftsman 

66  Lander  St., 

Hewburgh, H.*Y.  Stenographer 

10  Courtney  Ave., 

Hewburgh,  H.Y.  Erector 

Bridge  St., 

Newburgh,  a.Y.  Clera 

Cornwall,  H.Y.  Laborer 

311  Powell  Ave • , 

Hewburgh,  H.Y.  Laoorer 

13  Jest  St.,  3team  Fitter 

Newburgh , N.Y.  Helper 

17  Bush  Ave. .Hewburgh, H.Y.  Clerk  Plate  Sho 

Hew  Windsor,  H.Y.  Engineer 

175  Lander  St ., 

Hewburgh,  H.Y.  Machinist 

183  Old  Road,  Beaoon,H.Y.  Bolter  Helper 
72  Lake  St.,  Hewburgh,H.Y.  Bolter 
322  First  St. .Hewburgh, H.Y. Blaoksmlth  Helj 
278  First  St. .Hewburgh, 5. Y.Bolter 
103  Overlook  Place, 

Hewburgh,  H.Y.  Bolter  Helper 

Vallklll,  H.Y.  Crane  Helper 

Highland  Falls,  H.Y.  Guard 

Hew  Windsor,  H.Y.  2nd  Class  Xaohln 


.69 


Puncher  .62 

Apprentice 

Draftsman  .40 

Stenographer  .30 

Erector  .52 

Clara  .38 

Laborer  .61 

Laoorer  j .48 

3team  Fitter 

Helper  1.72 

Clerk  Plata  Shop  .52 
Engineer  1.72 

Machinist  .55 

Bolter  Helper  .57 


*54 
Iper  .68 
.50 


178.37 

191*24 

139*28 

170.97 

192*51 

169*70 

192.61 

181.10 

215.32 

188*71 

191*24 

158.29 
174*77 

178.57 

150.69 

138.02 

165*90 

148.16 

177.30 

160.83 

191*24 

165.90 

191*24 

169*70 

172.23 

168.43’ 

186.17 
163*36 

187*44 

176.03 

158.29 

198.85 


591.47  17,336.31 


Ho.  4687.  *dwln  c*  Bennett,  at  al*» 
re.  Appellants, 
united  states  Shipping  Board 
Emergency  Fleet  Corporation,  ot  al. 
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KIMS 


Fischer,  Henry 

Finn,  Kay 

Fitzgerald,  Janes 
Fitzgerald,  James 
Fletcher, Erne at  S. 

Floriano,  Forest 
Fredd,  Charles 
.Freer, Abram  C.  A.- 
Frenoh ,  William 

Gaffney,  John 
Gebaur,  George 
Gerken,  Albert 

Gerow,  John  L. 
Gibb,  Charles  W. 

Gibb,  Homer  J. 
Gibson,  Samuel 

Gllles,  ?.  Chas. 

Glass,  Fred 

Gledura,  John 
Goodrich,  iidward 

Grady,  Jerry 
Graham,  William  J. 

Green,  Frank  H. 
Srosb erg,  Jake 
Grossman,  Walter 

Gardner,  S.  U. 

Gibson,  Gladys 

Goldsmith,  G. 

Grosso,  A. It* 

Gray,  Howard 
Glynn,  Leo 

Green,  Austin 


Class  "S"  Sheet 


LAST  EHOWH  ADDRESS 


OCCUPATIOH 


Holder-on 


Amount  carried  fozward 
75  Renwlok  St., 

Hewburgh,  B.Y. 

160  SO.'  Killer  St., 

Bewburgh,  B.Y. 

Bew  Windsor,  B.Y. 

Cornwall -on-Hudson,  B.Y. 

176  Broadway, Hewburgh, B.Y 


AVERAGE 
HOURLY 
RATS  ' 


5y.47 
•54 

Stenographer  .30 
Carpenter  Helper. 50 

.49 


Ere o tor  Helper 
Chipper  4  Quito  r 
Lrn. 

33  Beekman  St.,Beaoon,  H  «Y.  Laborer 
Ellenville ,  B.Y.  Carpenter 

Hopewell  Junction,  B.Y.  Bolter  Helper 
262  Liberty  St., 

Hpwburgh,  B.Y.  Steamfltter 

80  West  St., Hewburgh,  B.Y.  Painter 
Dutches s  Junction,  B.Y.  Reamer 
10  Carson  Ave«,  Chipper  4 

Hewburgh,  B.Y.  Caulker 

Wallklll,  ■  B.Y.  Painter 

West  End  Avenue, 

Hewburgh ,  B.Y.  Shipflttor 

26  Smith  St*. Bewburgh, H.Yi  Driller 
101  Overlook  Place, 

-  Hewburgh,  B.Y. 

113  Washington , St • , 

Bewburgh,  B.Y. 

23  Montgomery  St., 

Bewburgh,  B.Y. 

Rose ton,  B.Y. 

123  Little  Britlan  Road, 

Bewburgh,  B.Y. 

139  Ann  St ..Hewburgh,  B.Y 
South  Plank  Road, 

Bewburgh,  B.Y. 

99  Dubois  St ., Bewburgh, B.Y.  Handyman 

100  Smith  St ., Bewburgh, B.Y.Heater 
292  Montgomery  St., 


Fumaoeman 

Laborer 

Pipefitter 
Helper 
Chipper  4 
Caulker 
Reamer  Helper 

I  .  , 

Carpenter 


.77 

.53 

.73 

•80 

.71 

.72 

•66 

.68 

•90 

1.68 

•65 

.92 

|.44 

1.77 

>•53 

.88 

.68 

l 

.56 

|»68 

146 


i 


leadingaan 


Bewburgh,  B.Y.' 

42  So.  Miller  St., 

Bewburgh,  B.Y. 

101  Overlook  Plaoe, 

Hewburgh,  ,H.Y. 

167  So.  William  St., 

Bewburgh,  B.Y. 

Yonkers,  B.Y. 

180  First  St., Bewburgh, B.Y. Clerk 
83  Benfcard  avo., 

Bewburgh,  B.Y.  Clerk 

79  Henry  Ave.,  Erector 


* 


Labor  Clerk 
Clerk  - 
.  .Prod.  Dept. 

Labor  Costs 
Asst.  Paymaster 


79 


64 

32 

f* 

.85 

;so 

.49 

.45 

.154 


EMPLOYEES 
SHARE  OF 
*  SAVIBOS 
•"LT,33T.3I 

168.43 

138.02 

163.36 

162.10 

197.58 

167.16 
192.61 
*201 .36 

189.98- 

191.24 

183.64 

186.17 
214.06 

186.17 
. 169.70 

216.59 

155.76 

197.58 

*67.16 

211*52 

186.17 

170.97 

186.17 

158.29 

181.10 

140.55 

143.09 

207.72 

201.38 

162.09 

157.05 

168.43 

“23,069.40 


•4 


Ho.  4687.  Mrts  6.  Snuntt,  tt^al. 

vs*  Appellants, 

United  States  Shipping  -Board 
Emergency  Float-  Corporation,  et  al.) 


I 

I 


I 


872 


NAME 


Hager, , Timothy 
Haley,  Thomas  F. 


Hanley, 
Hannan, 
Hanson, 
Harris , 


Albert 
Monroe 
Carl  G. 
Charles 


J. 


Harris,  George 
Harris,  William 
Harten8tlne ,  Jas . 
He f fern,  Michael 

Henderson,  Hoy 
Hever,  Frank 
Hoffman,  Mat the r 

Hotaling,  Edward 
Howard,  Jerry  A« 
Huber,  Florlan 
Hudig,  Andrew 
Humphries,  John 

Hunt,  James 

Herblaon,  Edward 
Jewell,  Clayton  D. 

Jamieson,  William 

Johnston,  Howard 

Kahn,  Jacob 

Kahn, Minnie 
Kahn,  Kaoe 
Kohl,  Anthony 
Kulpfahl,  Henry 

Keesler,  Bradley 
Kelly,  Michael 


LAST  KNOWN  ADDRESS 


Amount  car: 
Cornwall,  N.Y. 

119  So.  Clark  3t. , 

Newburgh,  N.Y. 


90  Gldney  Are . , 

Newburgh,  N.Y. 

8  Ferry  St.,  Newburgh, 


347  Liberty  St., 

Newburgh,  N.Y. 
lleadowbrook,  F.Y. 

1  Colden  St. , Newburgh, 27.1 
300  So.  William  St., 
Newburgh ,  N.Y. 

H.F.D  /l,  Newburgh,  E.Y. 


New  Windsor,  S.Y. 

£38  Montgomery  St., 
Newburgh,  N.Y. 

46  Farrington  St., 

Newburgh,  N.Y. 

3  Johnes  St. .Newburgh, N.Y. 


108  Fullerton  Ave., 
Newburgh,  N.Y. 
135  Chambers  St., 

Newburgh,  N.Y. 
7  Norton  St. , 

Newburgh,  N.Y. 
7  Norton  St.,Newburgl 
7  Norton  St.,Newburg] 
12  Grand  St.,Newburgl 
57  Montgomery  St., 

Newburgh,  N.Y. 


28 


Class  "E* 


Sheet*  -5- ' 


Ha a b roue k  St., 
Newburgh,  N.Y. 
Kilpatrick,  William  R.F.D./l,  Newburgh,  N.Y. 
Knapp,  David  E.  301  First  St. .Newburgh, N,1 


OCCUPATION  AVERAGE 
HOURLY 
SATE 

EMPLOYEES 
SHARE  OF 
SAVINGS 

orward,  79.38 

26 ,059.40 

Helper 

.52 

165.90 

Shipfitter 

Helper 

.55 

169.70 

Electrician 

.79 

200.11 

.Bolter  Learner 

.70 

188.71 

.Draftsman 

.84 

206.45 

Carpenter 
-  Helper 

.57 

172.23 

•Carpenter  Kelp« 

r.72 

191.24 

Painter 

.73 

192.51 

Erector 

.57 

172.23 

Machinist 

Helper 

.52 

165.90 

Carpenter  Help* 

r.53 

167. 16 

Erector 

.72 

191.24 

Bolter 

.70 

188.71 

Angle smith 

*59 

174.77 

.Holder-on- 

.59 

174.77 

Bolter  Learner 

.56 

170.97 

Laborer 

.50 

163.36 

Shipfitter, 
lSt  Cl 4 

1.08 

236.86 

Rigger 

.67 

184.90 

Chauffeur 

.50 

163.36 

•  Chipper  !a 

Caulker 

.71 

189.97 

Holder-on 

.51 

164.63 

Wi reman 

.59 

174.77 

Bolter  Learner 

.57 

172.23 

Acct.  Dept. 

.42 

153.22 

Aoot.  Dept. 

.29 

136.75 

(Foreman 

1.07 

235.60 

Erector 

.75 

195.04 

’.Carpenter 

.95 

220.39 

Chipper  & 
Caulker 

.77 

197.58 

Carpenter 

.63 

179.84 

.painter  _ 

.73 

192.51 

100.32  28,913.01 


So.  4607*  Hdwla  C.  Bonnet t,  et  al», ) 
▼e.  Appellant* ,  ) 

United  states  Shipping  Heard  } 

^leet  Corpoarntf  oa,.«t  *!•) 


ro. 


87a 


Claaa  nE"  Sheet -'-6- 


JUS 

LAST  KHCWH  ADDRESS 

OCCUPATION 

AVERAGE 

EMPLOYEES 

< 

HOURLY 

SHARK  OF 

Irate 

SA7IHGS 

Amount  carried  forward. 

’  100-.3g 

“Z87913.0I 

Knapp,  John  B. 

31  Bush  Aye.,  Hewburgh, N.Y, Pipefitter 

Helper 

.67 

184.90 

Xnapp~  William  A 

256  Montgomery  St., 

Hewburgh,  H.Y. 

Laborer . 

.52 

165.90 

Kohut,  Dymtra 

3  High  St . .Hewburgh ,  H.Y. 

Puncher 

.61 

177.30 

Koral,  George 

Hew  Windsor,  H.Y. 

Bolter  Learner 

•  .55 

169.70 

LaRosa,  Michaele 

Hew  Windsor,  H.YL 

Laborer 

.50 

163.36 

Lahey,  Jos. 

Cold  Spring,  H.Y. 

Ereotor 

.63 

179.84 

Lahey-;  William 

57  William  St., 

Hewburgh,  H.Y. 

Machinist 

.79 

200.11 

Lawson,  Stephen 

243  Water  St., 

’  * 

Hewburgh,  H.Y. 

Bolter 

.69 

187.44 

Leonard,  Patrick- 

Roseton,  H.Y. 

•Angle  smith 

.64 

181.10 

Lewis,  Charles 

Hew  Windsor,  H.Y. 

Helper  • 

t  .69 

187.44 

Lowis ,  John 

78  Johnston  St,, 

.  v  .  ■ 

Hewburgh,  H.Y. 

Machinist 

o 

00 

♦ 

201.38 

Lindsey-,  William 

7  Arlington  Place, 

Sheet  Metal 

Hewburgh,  H.Y. 

Worker  . 

.73 

192.51 

Livingston, William  154  Johnston  St.r 

Chipper  <t 

• 

E. 

Hewburgh,  H.Y. 

Caulker 

.73 

192.51 

Lounaberry,  Louis 

189  Liberty  St.; 

,  •  , 

. 

Hewburgh ,  H.Y. 

Erector 

.81 

202.65 

Lott,  John 

37  Lander  St ., Hewburgh, H. Y. Machinist 

.91 

215.32 

Lucas,  John  G. 

Highland,  H.Y. 

Reamer 

.76 

196.31 

Lynch,  Frank  J. 

94  S.  Water  St., 

Hewburgh,  H.Y. 

Helper 

.46 

159.29 

Lynn,  Fred 

402  Broadway, Hewburgh, H.Y.' 

Holder-oa 

.59 

174.77 

Lent,  Hobart 

146  Johnston  St*, 

Clerk  - 

Hewburgh,  H.Y. 

'Aoct.  Dept 

. 

.64 

181.10 

Ludlow,  R.  B. 

282  Grand  St. .Hewburgh, H.Y 

.  Storehouse 

•  40 

150.69 

Louden,  Burton  W. 

89  Fullerton  Ave., 

* 

• 

Hewburgh,  H.Y. 

Bolter  Helper 

.54 

168.43 

Mahan,  Michael 

Cold  Spring,  H.Y. 

Pipefitter 

.77 

197.58 

Mahan,  Paul 

Highland  Falls,  H.Y. 

Bolter  • 

.56 

170.97 

Martin,  Edward  M. 

Firtheliffe,  N.Y. 

Carpenter 

.76 

196.31 

Martin,  William 

98  Clinton  St., 

Hewburgh,  H.Y. 

Handyman— 

.61 

177.30 

Mascioli,  Elia 

Hew  Windsor,  H.Y. 

Driller 

.67 

184.90 

Hasten,  Edward 

17  Centre  St., 

Carpenter 

Hewburgh,  H.Y. 

Helper 

.62 

178.57 

Meehan,  Martin 

4  Tine  St.,:  Bfeaeoh,  H.Y. 

Laborer  '• 

..44 

155.76 

Meenagh,  William 

11  S.  Miller  St., 

. 

Hewburgh ,  H.Y. 

Helper 

.69 

187.44 

Melhulsh,  Ernest 

Wallkill,  H.Y. 

Water  Boy 

.49 

*  162.10 

Messenger, George  w 

.Cornwall-on-Hudson,  N.Y. 

Carpenter 

.79 

200 .11 

Miller,  Harry 

74  Courtney  Ave., 

Hewburgh,  H.Y.  , 

Ereotor 

.67 

184.91 

Milliken,  Arthur  W 

.  89  Broadway, Newburgh, H.Y. 

Passer 

.40 

150.69 

121.45  34,890.70 


So.  4687.  Edwin  C.  Bennett,  «t  al., 
n.  Appellants, 
United  states  Shipping  Shard 
Emergency  Sleet  Corporation,  et  al. 


lo.JEW 


I 


274 


Sheet- 


Class 


NAME 


Hol-ine,  Harry 

Monahan 'John 
Mooney, Bertram  M« 

Moore,  Joseph 


LAST  KNOWN  ADDRESS 


"E" 


OCCUPATION  AVERAGE 
HOURLY 
RATE 
X&J..40 


Amount  carried  forward, 

30  Washington  Place, 

Newburgh,  N.Y.  Rigger  .78 

Rose  ton,  N.Y.  Carpenter  Eelpe|r  ,£55 

213  Third  St., Newburgh, N.Y.  Apprentice 

Draftsman  .40 

89  German  St. , Newburgh, N.Y. Marine  Erectobr  .74 


Moore,  Ralph 

68  So.  Water  St. , 

Newburgh,  H.Y. 

Carpenter  Hel 

per.  73 

Moore,  William 

101  Dubois  St., 

Director  of 

Newburgh,  N.Y. 

Tr.  Centre 

1.25 

Moran,  James 

69  C&par  Street,  Walden, 

N.~Y.  Carpenter 

Helper 

.61 

Mosher,  Amos 

101  Fullerton  Ave., 

Newburgh,  N.Y. 

Leadingman 

1.00 

Mosher,  Howard 

15  Benkard  Ave., 

Newburgh,  N.Y. 

Helper 

.49 

Mulligan , Thomas  A. 

Chelsea,  N.Y. 

Leadingman 

.75 

Murphy,  Timothy 

22  Hasbrouck  St., 

Newburgh,  N.Y. 

Helper 

.72 

MacDonald ,  Prank 

272  First  St ., Newburgh, N 

.Y.Pa  inter 

.72 

Me Co 11am,  James 

248  Montgomery  St., 

Newburgh,  N.Y. 

Machinist 

.60 

KcConville,  Thomas 

Cold  Spring,  N.Y. 

Pipefitter 

..79 

McCready,  James 

79  Carson  Ave., 

• 

Newburgh,  N.Y. 

Furnace man  Hd 

per  .63 

McGrath,  George, Jr 

.12  Broad  St.,Newburgh,N. 

v.  Crane  Helper 

.58 

McGrath,  James 

30  Hasbrouck  St., 

Newburgh,  N.Y. 

Laborer 

•49 

Me Keel ,  J. 

No  address 

Laborer 

.58 

McLaren,  D.  P. 

11  Beacon  St., 

. 

Newburgh,  N.Y. 

Helper 

.58 

McDowell , Gertrude 

245  Pirst  St . , Newburgh , N 

.Y. Employment  Dej 

it .  .47 

Me Caw,  Edward 

368  Liberty  St., 

Newburgh,  N.Y. 

Asst.  Foreman 

.77 

Needham,  William 

Cornwall,  N.Y. 

Helper 

.57 

Negus,  George  E. 

24  Benkard  Ave . , 

Newburgh,  N.Y. 

Leadingman 

.94 

Nelson,  Ivan 

R.P.D.  #1,  Newburgh,  N.Y 

.  Carpenter 

.78 

Newman,  Charles 

44  Concord  3t., 

Newburgh,  N.Y. 

Pipefitter 

.78 

Nocton,  Thomas 

Marlboro,  N.Y. 

Signalman 

.67 

Nolan,  John 

Cornwall,  N.Y. 

Bolter  Sorter 

.47 

Neal,  F. 

9  Liberty  St.,  W.H. 

Foreman 

Newburgh,  N.Y. 

Mach.  Shop 

1.10 

0*3rien,  Louis  A. 

60  Bay  View  Terrace, 

Newburgh,  N.Y. 

Helper 

.52 

Odell,  7/ebster 

Pirthcliffe,  N.Y. 

Laborer 

.53 

O’Keefe,  David 

17  Boise  St.,  Beacon,  N. 

Y.  Bolter 

•  63 

O’Shea,  Daniel 

99  Colden  3t. , Newburgh, N.Y. Mfcrine  Erectoi 

■  .80 

Orzechowski , Stanley.  New  Windsor,  N.Y. 

Heater 

.47 

] 

_  *  . 

L43.S4 

ao.  4687.  i  dwit:  C«  Bennett,  et  al.,) 
vs.  .  Appellants,  ) 
United  stater  Shipp ins  .Board  ) 

Emergency  Tleet  Corporation,  et  al. ) 


rags  No.  2^7 


EMPLOYEES 
SHARE  07 
SAVINGS 
34, 890.70 

198.85 

169.70 

150.69 

193.78 

192.51 

258.40 

177.30 

226.72 

162.10 

195.04 

191.24 

191.24 

176.03 

200.11 

167.16 

173.50 

162.10 

173.50 

173.50 

159.56 

197.58 

172.23 

219.12 

198.85 

198.85 

1B4.90 

159.56 

239.40 

165.90 

167.16 

179.84 

201.38 

159.56 


41,028.06 


276 


class  |»E*  Sheet  ^8- 


HAK5 


Oschaann,  Fred 
Pelus,  Louie 
Perry,  Isaao  H. 
Pinkert,  Paul  C, 


LIST  KSOWH  ADDRESS  OCCUPATION  AVERAGE  EMPLOYEES 

•  HOURLY  SHARK  0? 
I  RATE 

Amount  carried  forward  143.34 
50  Azm  St.,  Hewburgh,  H.Y.  BOlter  Helper  .57 
Hew  Windsor,  H.Y.  Bolter 


Plumstead, *  E.  B. 

Plume tead,  H. 
Piffl,  A. 

Poffley,  Harry 

Politi,  .Joe. 

Pollard,  Jas. 

Prause,  Prank 


93  Broadway, Hewburgh,  H.Y.  Blacksmith 
98  Carson  Awe., 

Hewburgh,  H.Y. 

148  Lander  St., 

Hewburgh,  H.Y. 

12  Pine  St., Hewburgh, H.Y 
South  Plank  Road, 

Hewburgh,  H.Y. 

49  Townsend  Ave., 

Hewburgh,  H.Y. 

181  Rexxwick  St., 

Hewburgh,  H.Y. 

27"  Overlook  Place, 

Hewburgh,  H.Y. 

26  City  Terrace, 

Hewburgh,  H.Y. 

Prekskzo,  Peter  Walsh's  Road, Hewburgh, H.Y.  Reamer 
Presutti,  Dominick  298  Third  St., 

A.  Hewburgh,  H.Y. 

Pryne,  Cornelius  Cornwall,  H.Y. 

Puglielle.Raffaele  192  W.  Parmenter  St., 

.Hewburgh,  H.Y. 

Qu&ckenbush, Robert  Cornwall,  H.Y. 

32  Washington, Place 
Hewburgh,  H.Y. 

6  Farrington  3t. , 

Hewburgh,  H.Y. 

19  Colden  St ., Hewburgh, 5. Y. Stenographer 

149  Liberty  St.,  Steno- 

Hewburgh,  H.Y.  Purch.  Dept 

21  Smith  St ..Hewburgh, H.Y.  Laborer 
123  Renwiok  St*  ,  Kachlnist 

Hewburgh,  H.Y.  Helper 

23  Hasbrouok  St.,  Chipper  & 

Hewburgh,  H.Y.  Caulker 

Pirthcliffe,  H.Y.  3olter  Helper) 

229  Ihird  St* .Hewburgh, H.Y. Carpenter 
70  Clinton  St., 

Hewburgh,  H.Y.  Machinist 

35  Liberty  St., 

Hewburgh,  N.Y.  Riveter 

125  William  St., 

Hewburgh,  H.Y.  Heater 

139  Broadway,  Hewburgh, H.YlHolder-on 
Round, Robert  -.Jr.  Hilton,  H.Y. 

Rudolph,  George  104  Uontgomery  St., 

Hewburgh,  N.Y. 


Quigley ,  T- 

Renwlbk,  Gladys 

Ross,  Gladys 
Ryan,  Florence 

Rohan,  P. 
Rafferty,  Daniel 

Rapael,  J. 

Redfern,  William- 
Rice,  llartin 
Riggs ,  Sardine 

Robertson,  Elbert 

Roman,  — lchael 

Ross,  George 


Uaohinist 

Bolter 
Clerk 
Foreman 
Pipefitter 
Shipfitter, 
1st  a. 

Bolter 

Lineman 

Caulker 


Engineer 

Erector 

Bolter 

Shipfitter 

Boat  Foreman 

File  Clerk 


Foreman 

Painter 


.59 

.80 

.74 

.53 

.54 

.90 

.71 

.50 

.56 

.54 

.58 

.70 

.70 

.50 

.56 

1*38 

•30 

.30 

.42 

.58 

.53 

.70 
.72 
•  94 

.93 

.72 

.45 

.55 

.90 

.72 


1 


So.  4687.  Ldwin  C.  Bennett,  at  al.,1 

vs*  Appellants,  J  Page. So. 
■United  States  Skipping  Board 
Emergency  Fleet  Corporation,  et  al* 


SAVINGS 
4l ,0^8.06 
172.23 
174.77 
201,38 


193.78 

167.16 

168.43 

214.05 

189.98 

163.36 

170.97 

168.43 

173.50 

188.71 

188.71 

163.36 

170.97 

274.88 

138.02 

138.02 

153.22 

173.50 

167; 16 

188.71s 

191.24 

219.12 

217.85 

191.24 

157.03 

169.70 

214.05 

191.24 


64.00  46,682.83 


sheet  -1' 
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Class  »s*  Sho< 

9t  -9- 

RIBS 

LAST  KSOWN  ADDRESS 

OCCDPATIQS  AVER- 

AGE 

EMPLOYEES 

HOURLY 

SHARE  OP 

RA 

PE 

SAVINGS 

Amount  carried  forward,  16- 

5700 

4 

Rumery,  Hardy 

545  Main  St.,  Beacon,  S.Y- 

,  Helper 

.61 

177.30 

Runph,  Nathan 

6  Maple  3t.,  He* burgh ,  S.Y. Laborer 

.67 

184.91 

Rushan,  kike 

New  Jindaor,  S'.  Y. 

Laborer 

.48 

160.83 

Russell,  Jas. 

32  Ann  St.,  Eewburglj.H.Y. 

Tank  Tester 

.85 

207.72 

Satterly,  Stewart 

Meadowbrook,  S.Y. 

Carpenter 

.84 

206.45 

Schaffer, Louis  L.Sr.  Roseton,  S.Y. 

Helper 

.54 

168.43 

Schmidt.  Gustav 

Vails  Gate, ’S.Y. 

Erector 

.70 

188.71 

Schoonmaker, Edward  44  Liberty  St., 

R. 

Sewburgh,  S.Y. 

Laborer 

.72 

191.24 

Schoonmaker, Spencer  172  Linden  Ave., 

Middletown,  S*Y. 

Crane  Engineer 

.73 

192.51 

Schultz,  Otto  * 

104  Courtney  Ave., 

• 

Dewburgh,  S.Y. 

Template  Worxer 

.83 

205.18 

Scott,  Harold 

27  Center  St., 

Sewburgh,  S.Y. 

Pass er 

.50 

163.36 

Segal,  Mares 

258  Ann  St., Sewburgh, S.Y- 

Bolter  Helper 

.58 

173.50 

Sheehan,  Jaaes 

Roseton,  S.Y. 

Laborer 

•  53 

167.16 

Sheehan,  Patrick 

86  Lander  St., 

Sewburgh,  S.Y. 

Anglesmith 

.58 

173.50 

Simanoski,  John 

Sew  Windsor,  S.Y. 

Bolter  Helper 

•56 

170.97 

Simpkins,  Charles 

Coxsackle,  S.Y. 

Carpenter 

.63 

179.84 

Simpson,  Henry 

121  Benkard  Ave., 

Sewburgh,  S.Y. 

Shipwright 

L.02 

229.26 

Sloane,  Charles 

Bdlmvllle ,.  Sewburgh,  S.Y. 

Timekeeper 

.56 

170.97 

Smith,  George  C.- 

83  First  St., Sewburgh, S.Y.  Handyman 

.71 

189.97 

Smith,  Jaaes 

Comwall-on-Hudson,  S.Y. 

Passer 

.57 

172.23 

Smith,  Leonard 

176  Lander  St., 

Sheet  Metal 

' 

Sewburgh,  S.Y. 

Worker 

.79 

200.11 

Smith,  Walter  3. 

162  L&nder  St.,- 

Sewburgh,  S.Y. 

Dockbullder 

.71 

189.98 

Snyder,  Arthur 

51  Ann  St.,  Sewburgh,  S.Y.  Bolter 

.58 

173.50 

Spardie,  ?red 

69  Hasbrouck  St., 

• 

Sewburgh,  S.Y. 

Laborer 

.44 

155.76 

Springhom,  Christ¬ 

128  Main  St., 

ian 

Beacon,  S.Y. 

Shlpfitter 

.52 

165.90 

Stanley,  Henry 

26  Washington  Place, 

Sewburgh,  S.Y. 

Timberman 

.58 

173.50 

Stevens,  Abe. 

Cornw&ll-on-Hudson,  S.Y 

Timberman 

.53 

167.16 

Tallarioo,  Nicholas  23  East  Parmenter  St., 

Sewburgh,  S.Y. 

Reamer 

.54 

168.43 

Tallarico,  Toni 

23  Bast  Parmenter  St., 

Sewburgh,  S.Y. 

Driller 

.61 

177.30 

Taylor,  7.  1Z. 

3eaoon,  S.Y. 

Bolter  Helper 

•  60 

176.03 

Temple ton, George  R 

.  Y.H.C.A.,  Sewburgh,  S.Y. 

Joiner 

.71 

189.98 

Thayer,  Clifton 

106  Carson  Ave., 

Sewburgh,  S.Y. 

Painter 

.72 

191.24 

Thayer,  Vivian 

193  Lander  St . , 

Sewburgh,  S.Y. 

Painter  ___ 

.72 

191.24 

18! 

j.26 

52,677.00 

lo.  4687. 

Edwin  C.  Boavtt,  at  al-,] 

► 

n.  Appellants, 

1  Page 

united  States  Shipping-  -Board 

aaergency  Tlomt  Corpontlen,  at-  ml*] 

1 

I 
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• 

Glass  t: 

B"  sheet '^10- 

NAME 

LAST  KNOWN  ADDRESS 

OCCUPATION  , 

AVERAGE 

EMPLOYEES 

HOURLY 

SHARE  OP 

% 

a 

i 

ATE 

SAVINGS 

Amount  carried  lorward. 

18 

I 

5.26 

52,677.00; 

Thorn,  James 

28  Monument  St., 

Apprentice 

| 

Newburgh,  N.Y. 

Loftaman 

.35 

144.35; 

Thom,  Sill laa 

East  Walden,  N.Y. 

Fireman 

.60 

163*36' 

Thornton, Thomas  H. 

Cornwall,  N.Y. 

Erector 

.63 

179.84 

Todd,  James 

25  Clark  8t., Newburgh, N.Y. 

Carpenter 

.72 

191.24 

Tole,  James  7. 

98  So. . Water  St. , 

. 

Newburgh,  N.Y. 

Machinist 

.68 

186.17 

Torney ,'Jilllam  5. 

80  So.  Water  St., 

Newburgh,  N.Y. 

Erector 

.77 

197.58 

Tompkins ,  2d ward 

Cornwall,  B.Y. 

Heater 

.47 

159.56 

Tomkins,  Ulmer 

Firthclif fe ,  N.Y. 

Bolter 

.56' 

170.97 

Tompkins,  George 

Cornwall,  B.Y. 

Erector 

.66 

183.64 

Traver,  Arthur  D. 

136  Ann  St.,  Newburgh, N.Y. 

Bolter  Helper 

.58 

173.50 

Turner,  Leonard 

Walden,  N.Y. 

Carpenter  Helpel 

r.36 

145.62 

Ten  Zycke,  Frank 

2  South  St.,  Beacon,  N.Y. 

Bolter 

I 

.86 

208.98 

Van  Pelt,  Salter 

70  Overlook  Place, 

Newburgh,  N.Y. 

Painter 

.73 

192.51 

Van  Sickle,  Lloyd 

70k  Grand  St., Newburgh, N.Y.Packer 

.51 

164.63 

Van  Wagner, Albert 

11  Benkard  Ave . , 

Newburgh,  N.Y. 

Handyman 

.72 

191.24 

Vail,  Frank  B* 

Chester,  N.Y. 

Carpenter 

.74 

193.78 

Valente,  Dominick 

177  Renwick  St., 

Newburgh,  N.*. 

Laborer 

•  52 

165.90 

.andervoort, Herbert  198  So.  William  St., 

L. 

Newburgh,  N.Y. 

Holder-on 

.55 

169.70 

Veneziale,  Peter 

New  Windsor,  N.Y. 

Crane  Hand 

.55 

169.70 

Wagner,  John 

Cold  Spring,  N.Y. 

Pipefitter 

.74 

193.78 

Walker,  Howard 

'Vappingers  Falls,  N.Y. 

Bolter  Helper 

.66 

183.64 

Sard,  Benjamin  0. 

48  Liberty  St., 

Newburgh,  N.Y. 

Machinist 

.70 

188.71 

Watkins,  Sale- 

Walkill,  N.Y. 

Painter 

.56 

170.97 

Watt,  William 

9  So.  Miller  3t. , 

Newburgh,  N.Y. 

Carpenter 

.79 

200.11 

Weddell,  Alex.  K. 

Walden,  N.Y. 

Bolter. Helper 

1  .53 

167.16 

Weeks,  Perry  R. 

28  Willow  St.,  Beacon, N.Y. 

Laborer 

'  .69 

187.44 

Welch,  Bart 

184  No.  Water  St., 

1 

Newburgh,  N.Y. 

Heater 

l  .48 

160.82 

Whalen,  John 

Firthdiffe,  N.Y. 

Blacksmith 

.78 

198.84 

Whitaker,  Lewis  3. 

42  Concord  St., 

. 

Newburgh,  N.Y. 

Laborer 

.59 

174.76 

White,  Henry 

58  Ann  St. .Newburgh, N.Y. 

Driller 

.70 

188.71 

White,  Thomas  W. 

57  Johnston  St., 

Newburgh,  N.Y. 

Helper 

.66 

183.64 

204*60  58,227.85 


So*  4687.  Edwin  C*  Bennett,  et  el. , 

Tt.  AppellBBtl, 

Ifaited  States  Shi pplng  'Board 
li&er go ncy  Fleet  Corporation,  et 


a..) 

J 


rage  Bo  •;*>/. 


}£78 


Class  "2” 


HAMS 


Williams ,  Alfred- 
Williams,  Prank  3 

Williams,  Walter 
Wilson,  H. 

Wilson,  Barry 
Wilson, .William 

Wood,  Walter 
Woodmansee ,  John 
Woodruff*,  Harold 

Weed,*  Tfcurlow  * 

While#,  Edith 
Wood,  -  Cr.  H.  . 

Wilkes  j.  Prank  C. 

Woolsey,  Harold 
Weber,  Lester  B. 

Wandelt,-  Edward  « 
Yeoman,  Clarehoe 

Yereanoe ,  Charle  s 


LAST  HHOWH  ADDRESS 


OCCUPATIOS 


leet  -11- 


Amount  carried  forward, 

13  Clark  St., Hewburgh, H.Y.  Painter 
#•  144*  Johnston  3t.,. 

Hewburgh,  N.Y.  Carpenter 

*31  Lander  St., Hewburgh, H.Y. Bolter  Helper 
42  Bay  Yiew  Terrace , 

Hewburgh,  H.Y.  Bigger 

.351  Broadway, Hewburgh,H.Y.  Bolter  Helper 
5  So.Colden  St., 

Hewburgh,  H.Y* 

Cornwall,  H.Y. 

Mbodna,  R.P.D.  §Z 
.39  Lutheran  St,, 

*  Hewburgh,  H.Y. 

73  Washington  Aire, , 

Beacon,  H.Y. 

Balmville,  H.Y.  ::*.- 
54  Bay  Yiew  .Terrace , 

Hewburgh,  H.Y. 

.50  Beacon  St., 

HeWburgh ,  H.Y. 

Cornwall,  H.Y. 

249.  Van  Hess  St., 

Hewburgh,  H.Y. 

r.  180  Broadway, Hewburgh, H.Y.  Holder-on 
£.9  Park  Avenue, 

•  Hewburgh,  H.Y. 

1*69  Mill  St., 

Hewburgh,  H.Y.' 


J74 


Laborer 

Helper 

Pitter  Helper 
Asst. 

Paymaster 

Clerk 

Clerk 

J 

Acot.  Dept. 
Driller 

Carpenter 


J74 


.50 


Angle smith 
Bolter  Helper 


.56 


EMPLOYEES 
SEARS  0? 
SA7IHSS 
58,227.85 

193.78 

200.  11 

187.44 

184.90 

165.90 

169.70 

157.03 

177.30 

193.78 

177.30 
131.6& * 

163.36 

169.70 

167.16 

197.57 

173.50 

170.97 

170.97 


215J27  61,380.00 

average  63.12^  prj  hr 


Ho.  4687.  Edwin  C.  Bennett,  et  al 
▼s.  ’Appellants, 
United  States  Shipping  Board' 
'la&crgency  Pleet  Corporation,  Wt  al.! 
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CLASS  "F" 


EMPLOYEES  WEO  WORKED  FROM  22  to  26  MONTHS 


SAME 

LAST  KN0V7N  ADDRESS 

OCCUPATION  AVER 

AGE 

EMPLOYEES 

HOU 

RLY 

SHARE  OF 

_ _ RA 

.TE 

SAVINGS 

Adams ,  Charles  R. 

Turtsboro,  N.Y. 

Pipefitter  * 

.72 

291.40 

Adams,  William  S. 

41  Carter  St. .Newburgh, N.Y. Rive  ter  ■ 

.74 

295.33 

Allotta,  James 

78  Water  St ..Newburgh, N.Y. 

Laborer 

.47 

242.30 

Allen,  John 

38  Colden  St Newburgh, N.Y.Erector 

.69 

285.51 

Anderson,  William 

15  Maple  St. .Newburgh, N.Y. 

Layerout 

.70 

287.48 

Arolerl,  Carmine 

230  First  St. .Newburgh, N.Y.Drlller 

.61 

269.60 

Arenberg,  Rudolph 

31  Liberty  St., 

• 

Newburgh,  N.Y. 

Draftsman  1 

.30 

405.31 

Avery,  Sylvester 

145  Water  St., Newburgh, N.Y. Blacksmith 

Helper 

.57  ' 

261.94 

Balermo,  Julius 

Cocheoton  Turnpike, 

Newburgh, N.Y. 

Handyman 

.49 

246.23 

Barry,  J0hn 

247  Broadway, Newburgh, N.Y. 

Helper 

.55 

258.02 

Bennett,  James 

210  No.  Miller  St., 

Newburgh,  N.Y. 

Erector 

.48 

244.27 

Bianeo,  Samuel 

126  .7.  Parmenter  St., 

r 

Newburgh,  N.Y. 

Rigger 

•44 

236.41 

Bloodgood , Clarence 

23  Grand  St. .Newburgh, N.Y. 

Reamer  Helper 

.55 

258.02 

Bradley,  M. 

Cornwall,  N.Y. 

Marine  Erector 

.69 

285.51 

Brown,  Vernon  D. 

38  Hillside  Ave., 

• 

•* 

Meriden  City,  Conn. 

Electrician 

.65 

277.66 

Brush,  Chester 

Balmvllle,  City 

Carpenter 

S.69 

285.51 

Bayne,  0. 

157  Johnston  St., 

Timekeeper 

Newburgh,  N.Y. 

Asst.  Chief  / 

1.62 

271.76 

Bernard,  Laura 

132  Renwlck  St.,. 

Sten. 

Newburgh,  N.Y. 

Engr.  Dept. 

^28 

204.99 

Bishop,  John 

116  Grand  St ., Newburgh, N.Y. 

.Paymaster 

.88 

322.83 

Bulman ,  ff. 

Cornwall,  N.Y. 

Piece  Work  Coun¬ 

. 

ter 

.26 

201.06 

Bushart ,  Lewi 3 

52  Liberty  St-, 

Newburgh,  N.Y. 

Erector 

.68 

283.55 

Campbell .Albert 

63  Carter  St. , Newburgh, N.Y. 

.Machinist 

.76 

299.26 

Canfield,  Marvin 

260  Ann  St. .Newburgh,  N.Y. 

Handyman 

.61 

269.80 

Carancl , Francesco 

21  Spring  St. .Newburgh, N.Y. 

.Crane  Helper 

.30 

243.20 

Cobb,  Charles 

66  Smith  St ., Newburgh, N.Y. 

Laborer 

.49 

246.23 

Cole,  Edward  J. 

11  Grand  St. .Newburgh, N.Y. 

Laborer 

.72 

291.40 

Collard,  George  It. 

21  Grand  St. .Newburgh, N.Y. 

Riveter  Helper 

}72 

291.40 

Conerty,  Jos. 

158  Lander  St. , 

Newburgh,  N.Y. 

Truck  Driver 

.62 

271.76 

Cook,  Eugene 

145  Benk&rd  Ave., 

1  • 

Newburgh,  N.Y. 

Tester 

i91 

328.72 

Cooney,  Morris 

151  Lander  St ., 

Newburgh,  N.Y. 

Laborer 

145 

238.38 

18 

- • - 

00 

•A 

8,200.04 

So.  4687.  Edwin  C.  Domett,  et  al.» 

▼».  Appellants, 

Obi  tod.  states  Shipping  Hoard 
Unwrgency  Fleet  Corporation,  et  al. 


2*0  %  JlfO, 


i 
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I 


WAITS 


Corey,  Martin 

Corrie,  Janes  C. 

Cosgrove,  Michael 
Courtney,  Gregg 
Couser,  John 

Cowser,  ;7.  ' 

Coyle ,  Janes 
Cronk,  Harris 

Cirudele ,  Celest  ino 
Cunningham,  Edwin 

Cunningham,  S.  L. 
Curry,  Edward. 
Curti3,  Joseph 

Colt,  W. 

Cocks,  H. 

Dayton,  Charles  B. 
De Victoria,  N. 

Dell,  Andrew  H. 

Dederick,  W.  H. 

Depew,  Kial  J. 
Devlin,  Charles 

Dolan,  Raymond 
Donahue ,  John  T • 
Donato,  Angelo 
Dougherty ,  William 

Doulin,  John  J* 

Doulin,  Thomas  F. 

Downey,  Janes 
Dunn,  Charles 

Dunn,  Hubert  £. 

Delpapa,  Ralph 


LAST  OO'H  ADDRESS 


Amount  carried  forward, 
295  Vteter  St#,  .. 

Newburgh,  N.Y.  Guard 

80  So.  Water  St., 

Newburgh,  N.Y,  Engineer 

30.  Ann  St  ..Newburgh, .  N.Y.  Laborer 

16  Clark  St *,5ewbnrgh,  3. Y. Electrician 

17  Benkard  Ave., 

Newburgh,  N.Y.  Carpenter 

6  Oak  St.,  Newburgh,  N.Y.  Riveter 
187  Broadway, Newburgh, N.Y.  Helper 


PlR99  nw!  QhAAt 

OCCUPATION  AVERAGE  BtIPLOYEES 
HOURLY  SHARE  OF 
__RATE  SAVINGS 


46  So-.  Miller  St., 
Newburgh,  N.Y. 

City  Park,  Newburgh,  N.Y. 

113  Liberty  St., 

Newburgh,  N.Y. 

Cold  Spring,  N.Y. 

Cornwall,  N.Y. 

86  Courtney  Ave., 

Newburgh,  N.Y. 

20  John3ton  St., 

Newburgh,  N.Y. 

Cornwall,  N.Y. 

Marlboro,  N.Y. 

133  William  St., 

Newburgh,  N.Y. 

55  Chambers  St*, 

Newburgh,  N.Y. 

12  31 Ison  St., 

Newburgh,  N.Y. 

Ellen ville,  N.Y. 

127  S.  William  St. , 
Newburgh,  N.Y. 

Wappingers  Falls,  N.Y. 


Guard  .55 

laborer  .49 

Machinist  157 

Carpenter  .74 

Laborer  .46 

Carpenter  j .74 

Chief  Counter  {.70 
Clerk  1.57 

Blacksmith  Helper  1*54 

Laborer  1*40 


Helper 

Machinist 

Carpenter 

Heater 

Burner 


153  First  St., Newburgh, N.Y.Bolter  Sorter 


Highland  Falls,  N.Y. 
380  Liberty  St., 

Newburgh,  N.Y. 
334  No.  Water  St., 
Newhurgh,  N.Y. 
334  No.  Water  St., 

.  Newburgh,  N.Y. 
Beacon,  N.Y. 

101  Overlook  Place, 
Newburgh,  N.Y. 
74  Courtney  Ave., 

Newburgh,  N.Y. 
150  Washington  St., 
Newburgh,  N.Y. 


Clerk 

Shipfitter 
Sheet  Metal 
Worker 

Timbernan  • 
Laborer 

Reamer 

Qjiarterman 

Laborer 


Dornan,  John  ?.  68  Lander  St. .Newburgh, 5. Y.Guard 


248.20 

295.33 

23S.38 

301.22 

313.01 

258.02 

258.02 

258.02 

246.23 

261.94 

295.33 

240.34 

29  5.33 

287.47 

261.94 

256.05 

228.54 

246.23 

289 ;44 

297.29 

263.91 

289.44- 

301.22 
263.91 

287.47 

273.73 

208.92' 

242.30 

263.91 

362.10 

246.23 
258.02 


38J38  16,837.55 


No,  4687.  Edwin  C,lsmettr  at  al~» 


Im.JttI, 


United  States  Shipping  Beard  -  ( 

teirgencj  Fleet  Corporation*-  et  aL*., 
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Class  "Ft " 

'  Sheet  -4- 

KAMZ 

LAST  KNOWN  ADDRESS 

OCCUPATION  AVERAGE 

EMPLOYEES 

HOC 

IRLY 

SHARE  OF 

Si 

lTE 

SAVINGS 

Amount  carried  forward,  51 

)75X 

"2*7563.50 

Halstead,  Stephen 

Cornwall-on-Hudson,  N.Y. 

Laborer 

.70 

287.47 

Ha oner,  William, Sr. 

,72  Lake  St . .Newburgh, N.Y. 

Leader 

.66 

279.62 

Harper,  John 

New  Windsor,  N.Y. 

Machinist 

.78 

303.19 

Hart,  Patrick 

125  So.  William  St., 

Newburgh,  N.Y. 

Fireman 

.54 

256 .05 

Hartkern , George , J . 

3  Division  St. .Beacon, N.Y. 

Lab  orer 

.64 

275.69 

Hasbrouke .Benjamin  187  Broadway , Newburgh, II. Y. 

Bolter  Picker  1 

.45 

238.38 

Hawk  ins.  Prank,  Sr.* 

76  Carter  St . .Newburgh, N.Y. Carpenter 

.74 

295.33 

Henderson,  Thomas 

41  Gedney  Ave • , 

Newburgh,  N.Y. 

Machine  Helper 

.£1 

269.80 

Higgs,  Merritt 

2Q4  Prospect  St., 

Newburgh,  N.Y. 

Passer 

.59 

265.87 

Hopper,  Patrick 

Cold  Spring,  N.Y.  Blacksmith  Helper 

.57 

261.94 

Hyatt,  Harrv 

109  Washington  St., 

Newburgh,  N.Y. 

Carpenter 

..01 

348.36 

Henderson,  .Vi Ilian 

57  Eliza  St.,  Beacon, N.Y. 

Truck  Helper 

.51 

250.16 

Haley,  Florence 

Montgomery  St. , 

Secy,  to 

• 

*  ( Hr  8.  E. 7/.  Dob  son' 

Newburgh,  N.Y. 

Gen;  Manager 

.50 

248.20 

Halliday ,  J.P. 

21  Henry  Ave. .Newburgh, N.Y 

.  Clark 

.60 

267.83 

Hawthorne,  C. 

6  Farrington  St., 

• 

Newburgh,  N.Y. 

Apr.  Draftsman 

.40 

228.56 

Hodges,  F.  S. 

137  Montgomery  3t., 

Newburgh,  N.Y. 

Clerk 

.56 

259.98 

Herman,  Mrs.  G-. 

80  Grove  St. .Newburgh, N.Y. 

Telephone 

1 

Operator 

1 .30 

208.92 

Hirschberg , Stuart 

22  Farrell  St . .Newburgh; N. 

Y.  Clark 

.42 

232.48 

Hoctor,  Alice  E. 

366  Third  St., 

Secy,  to 

Newburgh,  N.Y. 

Gen'l  Manager 

.51 

250.16 

Howard,  Robert 

136  Water  St . .Newburgh, N.Y 

•Instructor 

.92 

330.68 

Iven ,  Robert 

19  Alice  St., Beacon,  N.Y. 

Erector 

.52 

252.12 

Applebaum,  E. 

53  Montgomery  St., 

Asst. 

Newburgh,  N.Y. 

Storekeeper 

1.53 

254.09 

Austin,  O*  H* 

69  Grand  St  ♦, Newburgh, N.Y. 

Purchasing  Agent 

»  • 

1 

.23 

391.56 

Jargstorff , Julius 

Fort  Montgomery,  N.Y. 

Pipefitter 

1.74 

255.33 

Jargstorff  .Theodore 

133  Montgomery  St., 

1 

Newburgh,  N.Y. 

Helper 

.60 

267.84 

John,  Charles 

79  Newburgh, Ave . , 

Newburgh,  N.Y. 

Laborer 

.44 

236.41 

Jones,  Edwin 

132  Water  3t», 

Newburgh,  N.Y. 

Guard 

.55 

258.02 

Jones,  Humphrey 

132  Water  St., 

Newburgh,  N.Y. 

Guard 

L60 

267.84 

Jackson,  Joseph  L. 

Courtney  Ave., 

Newburgh,  N.Y. 

Re -audit 

.68 

283.55 

73*43  32,430*93 


:;o.  4C2?7*  -dwin  C.  Basnet t,  «t  al .  , ) 
T3-  Appo£laa.ta,  ) 
L'nitcd  -hipping  Board  ) 

Emergency  ' Fleet  Corporation,  et  al* ) 
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NAME 


Kelly,  Peter 


LAST  KN07U!  ADDRESS 


Class  "F"  Sheet  -5- 
CCC UPATI2N  AVERAGE  EMPLOYEES 
HOURLY  SHARE  OF 
RATE  SAVINGS 


Amount  carried  forward, 
N.  Perry  St.,  3eacon,N.Y.  Hoisting 


Ketcham,  George 

Engineer 

.77 

301.22 

232  South  St. .Newburgh, N.Y*Painter 

.72 

291.40 

Xielgast,  Joseph 

129  Water  St. .Newburgh, N.Y 

.Rigger 

.61 

269.80 

Kirwan,  John 

23  Wallow  3t.  .Deacon, 21. Y. 

Shipfittei 

.62 

271.76 

Ilanka,  Fred 

7  South  Lauder  St., 

, 

Newburgh,  N.Y. 

Angle smith 

.77 

301.22 

Kohler,  Charles 

104  Carson  Ave . , 

Newburgh,  N.Y. 

Apr.  Draftsman 

CD 

CO 

. 

224.63 

Krom,  Alonzo 

161  Bay  View  Terrace, 

• 

Newburgh,  N.Y. 

Guard 

.56 

258.01 

Kelly,  A.  H. 

5  Farrell  St., 

Newburgh,  N.Y. 

Cashier 

.86 

318.90 

Krom,  George  B. 

52  Bay  View  Terrace, 

Production 

Newburgh,  N.Y. 

Dept. 

.88 

322.83 

L&mont,  James 

121  Renwick  3 t.. 

Chipper 

Newburgh,  N.Y. 

Caulker 

1.05 

.56 

356.21 

Leach,  Gerald 

6  Grand  St. .Newburgh, N.Y. 

Bolter 

259.98 

Leach,  Thomas 

6  Grand  3 1  ..Newburgh, N.Y. 

Foreman 

.69 

285.51 

Lee,  John  E. 

Cornwall,  N.Y. 

Furnace  Helper 

.56 

259.98 

Leonard , Thomas ,  Jr 

•Roseton,  N.Y.  Blacksmith  Helper 

.62 

271.76 

Long,  John 

New  Windsor,  N.Y. 

Guard 

.4  5 

238.38 

Lorch,  Ullliam 

Cornwall,  N.Y. 

Erector 

.74 

295.33 

Lounsbe  rry ,  Tkaniel 

H.F.D.  Hopewell  Junction, 

N.Y. 

Helper 

.55 

258.02 

Lounsberry, Isaac  R 

.506  Liberty  St. , 

• 

Newburgh,  N.Y. 

Helper 

.55 

258.02 

Lowery,  Robert 

36  Fishkill  Ave., 

Beacon,  N.Y. 

Reamer 

.66 

279.62 

Lowers,  David 

14  City  Terrace, 

Newburgh,  N.Y. 

Machinist 

.78 

3CB  .19 

Lusk,  Donald 

Cold  Spring,  N.Y.  Electrician  Helper 

.63 

283.55 

Lynch,  Frank  L. 

239  First  St ..Newburgh. N.Y ‘Riveter 

.77 

301.22 

Lynn,  John 

Marlboro,  N.Y. 

Handyman 

.65 

277.66 

Mackey,  Charles 

Cornwall,  N.Y. 

Carpenter 

79 

305.15 

Mahary,  Hubert  R., 

R.F.N.,  Newburgh,  N.Y* 

Carpenter 

.74 

295.33 

Llararaewicz,  Joe 

Joe's  Hotel,  Hewburgh,R.Y. 

Reamer  Helper 

.56 

259.98 

Martin,  Felice 

373  Third  St., 

*  j 

Newburgh,  N.Y. 

Rigger  Helper 

.70 

287.47 

JSascioli,  Marian! 

253  Broadway, Newburgh, N.Y. 

Driller 

.66 

279.62 

Meehan,  Thomas 

75  Benkard  Ave., 

Newburgh,  N.Y. 

Bolter 

.52 

252.12 

Meroakmekoff ,Anesim  223  So.  William  St.*. 

Hiller,  Michael 

Newburgh,  N.Y* 

Reamer 

•  56 

255.98 

Stuyvesant,  N.Y. 

Holder-on 

.56 

259.98 

Moores,  Johif  G. 

116  Renwick  St*, 

# 

Newburgh,  N.Y. 

Joiner 

.77 

301.22 

Moores,  Leslie 

143  Montgomery  St., 
Newburgh,  N.Y. 

Chipper  & 
Caulker 

.73 

293.37 

Iftilholland , J oseph 

Cornwall,  N.Y. 

bolter  Helper 

.53 

254.09 

96.0?  41,967.44 


So*  4687.  Edwin  C*  Bennett,  ct  ol*,. 

▼s*  Appellarto,  )  Pace  l:o 
Uni  tod  otatec  .shipping  Board  ) 

locrgcTtcy  Fleet  Corporation*  et  ol* ,■ 


Class  "7*  Sheet  -6 


LIST  KNOWN  ADDRESS 


OCCUPATION 


,GE  EMPLOYEES 


• 

- set 

Jrly 

SHARE  OF 

-5| 

LTE 

SAVINGS 

Amount  carried  forward,  96 

>.07 

41,967.44 

Mosher,  Clarence 

Cornwall,  N.Y. 

Supt .Yard  Dept. 

•  •• 

.97 

340.50 

Mills,  H.  S. 

Y.1I.C.A. ,  Newburgh,  N.Y. 

Clerk 

.51 

250.16 

k’urdell ,  H. 

411  Broadway, Newburgh, N.Y. 

Janitor 

.42 

232.48 

McDowell, Frederick 

245  First  St. .Newburgh, N.Y 

.Checker 

.43 

234.45 

McCartney,  Robert 

16  3oacon  St. .Newburgh, N.Y.Carpenter 

.77 

30L  22 

McCauley,  Charles 

164  3roadway, Newburgh, N.Y. 

Painter 

.64 

275.69 

McClintock,  John 

Cochecton  Turnpike, 

Newburgh,  N.Y. 

Joiner 

.70 

287.47 

McFarland ,  .Vi 11 lam 

19  Masbrouck  St., 

a 

Newburgh,  N.Y. 

Crane  Helper 

.53 

254.09 

-McIntosh,  John 

84  Johnston  5t., 

Newburgh,  N.Y, 

Reamer  Helper 

.90 

326.75 

McCollam,  1.  H. 

16  Farrell  St.', 

Head  Acets. 

Newburgh,  N.Y. 

Payable 

.74 

295.33 

Me  Cullough ,  Roy 

New  .Vindsor,  N.Y. 

Office  Boy 

.23 

195.17 

McElrath,  .fillian 

7! .  Miller  St  ..Newburgh, N.Y. Acct. Dept. Cl«i*k 

.46 

240.34 

<I?K06  ,  a  .  L  « 

37  Dubois  St., 

Newburgh,  N.Y. 

Clerk 

.60 

267*84 

McLaughlin,  0.11. 

23  Henry  Ave., Newburgh, N.Y.  Clerk 

.55 

258.02 

KcCann,  John 

107  Old  Road,  Beacon,  N.Y. 

Clerk 

.40 

228.56 

McCord,  Louis 

70  Crand  St. .Newburgh, N.Y. 

Help  er 

.41 

230.52 

McCormack, Janes  H. 

New  Windsor,  N.Y. 

Guard 

.55 

258.02 

Kelson,  Andrew  A. 

20  Edward  St. .Newburgh, N.Y*Rigger 

.66:' 

279.62 

Kelson,  Oscar 

409  Liberty  St., 

Newburgh,  N.Y. 

Riveter 

.73 

293.37 

Nash,  Anna  K. 

9  Carson  Ave., Newburgh, N.Y. Secy,  to 

Comptroller 

.42 

232.48 

O’Brien,  Patrick 

Cornwall,  N.Y. 

Office  Boy 

.23 

195.17 

C’3rien, Jillian  A. 

60  Bay  View  Terrace, 

Newburgh,  N.Y. 

Plate  Hanger 

.52 

252.12 

0:Dell,  Charles 

Sosoton.N.Y.  Electrioian  Helper 

.47 

242.31 

O’Neil,  Hugh 

32  Johnston  St., 

* 

Newburgh,  N.f.  Blacksmith  Helper. 

.57 

261.94 

Olson,  Godfrey 

86  Carson  Ave . , 

Newburgh,  N.Y. 

Rigger 

|*75 

297.29 

Olson, Charles  J. 

Owen,  Claude 
Owens,  James 

Owens,  John  J. 


64  First  St., 

Newburgh,  N.Y. 

'.Yapp ingers  Falls,  N.Y. 
67  Renwick.  St., 
Newburgh,  N.Y. 

67  Renwick  St., 
Newburgh,  N.Y. 


Foreman 

Electrician.  1.05 
Lineman  .73 

Guard  .55 

Shipfitter  .  55 


113111 


356.21 

293.37 

258.02 

258.02 

49,663.97 


jk>.  «&b7.  jfiowm  c* 


t«  «t 


United  States  Shipping  Board 
Jtaergency  Fleet  Corporation,  et 
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Class  "F" 

r  Sheet  -7 

■HAHE 

LAST  COIN  ADDR233 

OCCUPATION  kil 

RAGE 

EMPLOYEES 

HOURLY 

Irate 

SHARE  OF 
SAVINGS 

Amount  carried,  forward  xxo.jll 

Ty,663.y? 

Olson,  Gustavo  F. 

64  First  St., 

Head, 

Newburgh,  E.Y. 

Material  Cost! 

.78 

303.19 

Osterhoudt,  Ray 

25  Benkard  Ave . , 

| 

Eewburgh,  N.Y. 

Labor  Clerk- 

.63 

273.73 

Osterhoudt,  S.  -  ' 

16  Center  St., 

1 

Poughkeepsie ,  E.Y. 

dork 

.47 

242 .31 

Parker,  William 

50  Overlook  Place, 

1 

Eewburgh,  E.Y. 

Bolter  Sorter 

.53 

254.09 

Patterson,  John  11. 

65  Overlook  Place, 

1 

Uewburgh,  E.Y. 

Rigger 

1 

.97 

340.50 

Penny,  Benjamin 

20  Benkard  Ave • , 

> 

Eewburgh,  E.Y. 

Driller 

|  .63 

273.73 

Perkins,  Wands 

269  Third  St., 

Uewburgh,  E.Y. 

Leader 

1  .72 

291.40 

Peterson,  George 

Cornwall,  E.Y. 

Handyman 

!  .55 

258.02 

Platropaoll.Ochllle  Yall  Halla,  E.Y. 

Blacksmith 

.73 

293,37 

Pdhamus,  George  H 

.  46  Johnson  St., 

| 

Eewburgh,  E.Y. 

Helper 

!  .52 

252.13 

Poser,  John  J. 

R.F.D.  /3»  Eewburgh, E.Y. 

Carpenter 

!  .77 

301.22 

Prest,  Sam 

Eew  Windsor,  E.Y. 

Laborer 

.46 

240.34 

Preston,  J.  R. 

265  Grand  St, .Eewburgh, E.Y 

.  Naval  Architect 

1.78 

499.58 

Purcell,  Hart in 

269  Eater  St., Eewburgh, E.Y, 

.  Engineer 

.66 

279.62 

Pickens,  J. 

310  First  -St. .Eewburgh, E.Y, 

.  Janitor 

1  .52 

252.13 

Reardon,  Thomas 

9  Bay  View  Terrace, 

1 

Eewburgh,  E.Y. 

Fireman 

!  .56 

259.93 

Rightmeyer , Jame  s 

73  Carter  3t. .Eewburgh, N.Y 

.  Heater 

i  .72 

291.40 

Hiker,  Samuel 

111  Gidney  Ave., 

1 

Newburgh,  E.Y. 

Painter  Helper 

.52 

252.12 

Hodge rs,  John 

150  5.  Hiller  St., 

1 

i 

Eewburgh,  E.Y. 

Rigger 

.88 

322.83 

Romano ,  Thomas 

18  Beekman  St. .Beacon, E.Y. 

Bolter 

.49 

246.23 

Rafferty,  James 

123  Renwick  St., 

• 

Eewburgh,  E.Y. 

Time  Clerk. 

.52 

252.12 

Raishy,  Julia 

21  Colden  St., 

• 

Newburgh,  E.Y. 

Addres30graph 

232.43 

.Ryan ,  Gertrude 

149  Liberty  St., 

Eewburgh,  E.Y. 

Stenographer. 

V42 

232.48 

Sarvis, Henry  James 

353  Liberty  3t., 

* 

Newburgh,  E.Y. 

Painter 

^53 

254.09 

Sayers,  Harry- 

27  Washington  Terrace, 

1 

Eewburgh,  E.Y. 

Pipefitter 

J74 

295.33 

Schaffer,  Edward 

Hoseton,  E.Y. 

Bolter-up 

.54 

.135 

256.05 

Schmidt,  John 

New  Windsor,  E.Y. 

Electrician 

316.93 

Schoonmaker, David 

168  Dubois  St., 

1 

H. 

Eewburgh,  E.Y. 

Painter 

f1 

289.44 

Scott,  Floyd 

86  3enkard  Ave • , 

1 

Eewburgh,  E.Y. 

Riveter 

*|97 

340.50 

Selsey,  Joseph 

60  Smith  St., Eewburgh, E.Y. 

Laborer 

246.23 

Seymor,  Thomas 

36  Edward  St., 

Carpenter  _ 

1.02 

350.32 

Eewburgh,  E.Y. 

134.  p. 

.  58,457.86 

*©.  4687*.  Adwia  C*  Jum tt.  «t 

t».  App*nasta»  I  Page 
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LAST  KN03TN  ADDRESS 


Class  "F"  Stoat 
OCCUPATION  A7E2AG2 
HOURLY 


•8- 

EMPLOYEES 
SHARE  OP 
SAVINGS 


Amount  carried 

forward. 

1 34. 'a  “ 

5tf74&7.»6 

Shaw,  Harry  S. 

49  Courtney  Ave., 

* 

1 

.. 

Newburgh,  I.Y. 

Reamer 

82 

311.04 

Shea,  Daniel 

123  Montgomery  St., 

1 

1 

Newburgh,  3.Y. 

Rigger 

• 

73 

293.37 

Smith,  Alfred  J. 

14  Benkard  Are. , 

Newburgh,  N.Y. 

Helper 

• 

71 

289.44 

Smith,  Frank  A. 

270  Gidney  Ave., 

1 

Newburgh.  3.Y. 

Laborer 

69 

285.51 

Smyth,  Patrick 

293  Ann  St  ..Newburgh, N.Y 

Helper 

53 

254.09 

Snyder,  William 

100  O’Neill  St., 

Kingston,  N.Y. 

Pipefitter 

72 

291.40 

Sorenson , 31 chola 8 

Cornwall,  3.Y. 

Carpenter 

1 

•• 

74 

295.33 

Stoddard , Edward  B . 

Cornwall,  3.Y. 

Sheet  Metal  Worker 

.84 

314.97 

Southerland , Joseph 

V. 

Central  Valley,  N.Y. 

Guard 

.42 

232.48 

Sammla,  Lillian 

Greenport,  L.  I. 

Secy,  to  Asst. 

\ 

Gen.Mgr. 

|.59 

265.87 

Stratton, Chas.D. Jr 

.  Brooklyn,  N.Y. 

Chief  Storekeeper 

.74 

295.33 

Rehrey,  George 

178  Washington  St., 

• 

Newburgh,  N.Y. 

Engineer 

i.1 

76 

299.26 

Taggart,  William 

7  Colden  St. , 

1 

1 

Newburgh,  N.Y. 

Carpenter 

.72 

291.40 

Toy,  Thomas  F. 

Brewster,  N.Y. 

Engineer 

.89 

324.79 

Townsend, Herbert  M, 

.  101  Liberty  St., 

1 

1 

• 

Newburgh,  N.Y. 

Truck  Helper 

1.44 

236.41 

Templeton , Mildred 

159  Senwlck  St., 

1 

a  m 

Newburgh,, N.Y. 

Stenographer 

139 

226.59 

Thompson,  J. 

89  Mill  St., Newburgh,  N. 

Y.  Clerk 

153 

254,09 

Urquhart ,  Roy 

Wiener  Terrace, 

\ 

.* 

Newburgh,  N.Y. 

Cashier 

.86 

318.90 

VanToorhls,  H.N. 

Liberty  St.,  W.H., 

1 

Newburgh,  N.Y. 

Clerk- 

150 

248.20 

Van  Wagner,  W.2. 

$7  Carson  Ave. , 

• 

1 

1 

■ 

Newburgh,  N.Y. 

Clerk 

156 

259.98 

Vandermark,  David 

26  E.  Parmenter  St. , 

I 

, 

Newburgh,  N.Y. 

Driller 

177 

301.22 

Wahl,  August 

86  Liberty  St., 

1 

Newburgh,  N.Y. 

Rigger  Foreman  1 

.108 

362.11 

Wahl ,  Harry 

64  Liberty  St., 

1 

• 

Newburgh,  N.Y. 

Rigger 

^92 

330.68 

Wenzel,  Charles 

51  Broadway, Newburgh, N.Y 

.  Bolter 

.80 

307.12 

Whitehill,  Newton  1! 

,  69  Benkard  Av«., 

1 

1 

Newburgh,  N.Y. 

Machinist 

.79 

305.15 

Wiand,  Frank  J. 

wappingers  Pails,  N.Y. 

Carpenter  Eelper.|68 

283.55 

Wilcox, William  H. 

44  Carpenter  Ave  .jc 

• 

- 

1 

1 

* 

Newburgh,  N.Y. 

Quarto  man 

1 

.[13 

371.92 

Wilkinson, Ho sard 

376  Liberty  St., 

i 

Newburgh,  N.Y. 

Reamer 

.62 

271.76 

Wilson,  Harry  A. 

Cornwall,  N.Y. 

Bolter  Helper 

.^7 

281.58 

Wilson,  Henry  J. 

164  First  St., Newburgh, N.Y. Helper  ’ 

•  1 

56 

259 .S8 

tfilson, Malcolm  McD. 

,  Cochectcn  taplle,  Hamburgh 

> 

• 

N.Y. 

Erector 

55 

277.65. 

Wltzenbocker,Wm.  H 

.69  Mill  St., Newburgh, N.Y 

•  Laborer 

V 

•  * 

52 

271.76 

-Wells,  W.S.  •* 

263  Grand  3t. , Newburgh, N.Y.Emplwnent  Monger 

< 

• 

J3 

■  342.47 

Wilkes,  Clara  L. 

50  Beacon  St., Newburgh, N.Y. Secy. to  Treasurer.' 

19 

246.23 

Woodk  v.P. 

41  Liberty  St., 

• 

Newburgh,  N.Y. 

Clerk 

19 

§46.23 

Young,  James  s 

Cornwall,  N.Y. 

Switchman 

18 

244.27 

# 

UZ  68, .50.00 

Ho.  468*7 4  Hdwin  C.  Bennett,  et  al., 
:  •  '  vs.  ’Appellants, 

United  States  Shipping  BQard’ 
I&ncrgency  Fleet  Corporation,  et  al. 
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289  On  cross  examination  the  witness  testified  as  fol¬ 
lows:  My  employment  with  the  Newl|>urgh  Ship¬ 
yards,  Inc.  actually  commenced  June  1,  1917.  |  The  terms 
of  my  employment  were  reduced  to  writing.  j 

Thereupon  counsel  for  the  defendant  introduced  in  evi¬ 
dence  the  contract  between  Newburgh  Shipyards,  Inc.  and 
Edwin  C.  Bennett,  marked  “Defendants’  Exhibit  A”,  as 
follows : 

290  Exhibit  No.  A,  Dkkdt.  Eq.  42707.  Filed  Jan.  4, 

1926.  H.  L.  Davis,  Auditor  Supreme  Court, 
D.  C. 

Copy. 

Agreement  made  at  the  City  of  New  York  tl^is  30th  day 
of  June,  1917,  between  Edwin  C.  Bennett  of  Quincy,  Mass., 
and  Newburgh  Shipyards,  Inc.,  a  eorporatioii  organized 
under  the  laws  of  the  State  of  Delaware,  witnessed) : 

Said  Edwin  C.  Bennett  agrees  faithfully  to  serve  said 
corporation  as  General  Manager  of  its  shipbuilding  plant 
at  the  town  of  New  "Windsor,  County  of  Orange,  State  of 
New  York,  or  whereever  the  same  may  be  located  from  time 
to  time,  performing  such  duties  as  may  be  assigned  to  him 
by  the  board  of  directors  of  said  corporation  and  devoting 
his  entire  time  and  best  abilities  to  the  business  of  said 
corporal  ion  for  a  period  of  at  least  three  (3)  rears  from 
and  after  the  first  day  of  July,  1917,  for  the  slum  of  Ten 
thousand  dollars  ($10,000.00)  per  year.  j 

In  consideration  of  such  services  so  to  be  performed, 
said  corporation  agrees  to  pay  said  Edwin  C.  lj>ennett  the 
sum  of  Ton  thousand  dollars  ($10,000.00)  per  yei|ir,  payable 
in  equal  monthly  installments  during  the  period  of  said 
employment. 

This  contract  may  be  terminated  at  any  time  on  and  after 
July  1,  1920,  by  oil  her  party  upon  giving  three  (j3)  months 
written  notice  to  that  effect  to  the  other  party  Either  per¬ 
sonal!"  or  by  mail.  If  the  said  notice  is  given  b|c  said  Ed¬ 
win  C.  Bennett,  it  shall  be  delivered  to  the  chairman  of 
the  board  of  directors  of  said  corporation  in  jperson  or 
mailed  to  said  chairman  at  his  last  known  post  office  ad¬ 
dress.  If  said  notice  is  given  by  the  said  corporation,  it 
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shall  he  served  upon  said  Edwin  0.  Bennett  in  person  or 
mailed  to  him  at  his  last  known  post  office  address. 

It  is  further  understood  that  it  is  the  purpose  of  the 
parties  at  present  in  control  of  the  said  corporation 
291  to  cause  said  Edwin  C.  Bennett  to  he  elected  a  direc¬ 
tor  and  a  vice-president  of  the  said  corporation  and 
said  Edwin  C.  Bennett  agrees  that  lie  will  faithfully  per- 
form  the  duties  of  said  officers  for  any  period  or  periods 
for  which  lie  may  he  elected  during  the  continuance  of 
this  contract  without  additional  compensation,  except  such 
fees  as  may  he  from  time  to  time  paid  to  directors  of  the 
said  corporation  for  attendance  at  meetings. 

It  is  further  understood  that  the  failure  of  the  stock¬ 
holders  of  said  corporation  to  elect  said  Edwin  C.  Bennett 
a  director  or  the  failure  of  the  directors  to  elect  him  a 
vice  president  for  any  period  during  the  existence  of  this 
contract  shall  not  he  cause  for  avoidance  of  the  contract 
by  either  party  land  shall  not  cause  any  reduction  in  the 
compensation  which  the  said  Edwin  (\  Bennett  is  entitled 
to  receive  hereunder. 

In  witness  whereof  said  Edwin  C.  Bennett  has  hereunto 

set  his  hand  and  seal  and  the  said  corporation  has  caused 

these  presents  to  he  signed  in  its  corporate  name  by  its 

officers  thereunto  duly  authorized  and  its  corporate  seal 

to  he  hereunto  affixed  the  dav  and  voar  iirst  above  written. 

*  • 

(Signed)  EDWIX  C.  BENNETT, 

!  NEWBURGH  SHIPYARDS,  INC., 
(Signed)  by  JAMES  T.  BUSH, 

Chairman  of  Board. 

In  presence  of: 

(Signed)  GEORGE  SIMPSON. 

Attest : 

(Corporate  Seal  of  Newburgh  Shipyards,  Inc.,  Dela¬ 
ware,  1917.) 

(Signed)  J.  B.  REILLY, 

Secret  or  if. 


292  The  witness  continued:  With  the  exception  of  cer¬ 
tain  increases  in  salary,  the  contract  remained  in 
force  during  the  entire  term  of  my  employment.  The  wit¬ 
ness  had  general  supervision  in  the  employment  of  work- 
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men.  The  pay-rolls  of  the  Newburgh  Shipyards  showed 
that  all  the  employees,  whether  clerical  or  otherwise,  were 
employees  of  the  Shipyards.  The  witness  personally  em¬ 
ployed  the  heads  of  departments  and  the  senioir  members. 
The  lesser  members  of  the  force  were  employ'd  through 
foremen.  None  of  the  higher  employees  were  under  con¬ 
tract  nor  employed  for  a  definite  perior,  but  j  only  on  a 
weekly  or  monthly  basis.  When  the  witness  t|ook  charge 
as  General  Manager,  the  only  people  employed | there  were 
by  the  Desmond  Const  ruction  Company,  who  were  building 
the  yard.  There  were  no  main  shipbuilders  there.  When 
the  witness  was  first  employed,  they  were  commencing  to 
move  a  hill  from  one  side  of  the  works  and  dumjp  it  on  the 
other.  They  had  no  plan  drawn  out.  The  witness  drew  the 
plan  by  which  the  yard  was  built  and  engaged  the  fore¬ 
men  as  a  nucleus  of  the  working  force  and  heads!  of  depart¬ 
ments.  In  October,  11)17,  they  had  higher  foremen,  cleri¬ 
cal  force,  and  executives,  all  except  the  actual  Workmen  in 
the  yards.  When  the  heads  of  the  department^  were  em- 

not  been 


ployed,  the  contract  of  October  29,  11)17, 
signed.  There  were  no  clerks.  The  Desmond  Company  em- 

tliey  took 
annot  tell 
list  ruction 
Overlapped 


line.  Ap- 
hich  were 


ployed  them.  Some  of  the  clerks  and  draftsmei 
over  from  the  Desmond  Company  but  witness  (j 
what  time  because  the  commencement  of  the  c< 
of  the  ships  and  the  completion  of  the  yards  cj 
in  point  of  time.  The  construction  of  the  yards  [was  prob¬ 
ably  completed  around  May,  1918.  None  of  the  vessels 
were  constructed  by  the  Newburgh  Shipyards  on 
plications  were  made  for  an  extension  of  time  w 
in  some  instances  granted.  The  witness  does  ndt  know  of 
his  own  knowledge  respecting  the  penalties  assessed  tor  de- 
lav  in  constructing  the  ships.  Delays  were  occasioned  by 
strikes  of  our  own  employees. 

293  In  addition  to  Contracts  91  and  91  Supplemental, 
the  Newburgh  Shipyards,  Inc.,  during  the  period 
commencing  October,  1917  and  for  the  next  ensuing  two  or 
three  years,  had  Contract  511  for  two  additional  ships  for 
the  Shipping  Board;  a  contract  for  ships  for  the  Union 
Sulphur  Company  and  a  contract  for  vessels  for  the  Cuy- 
amel  Fruit  Company.  The  Keels  for  these  ships  were 
laid  as  follows:  Half  Moon,  July  23,  1919;  Stohn  King, 
September  22,  1919;  Herman  Frascli,  October  22,  ,1919;  Os- 
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lancho,  December  10,  1919;  Choluteca,  April  21,  1920; 
Henry  D.  Whiiton,  July  1!),  1920;  Comayagua,  November 
2,  1920;  Those  keels  were  laid  prior  to  the  delivery  of  a 
number  of  vessels  constructed  under  Contracts  91  S.  C. 
and  91  S.  C.  Supplemental.  Three  of  the  vessels  under 
Contract  91  S.  C.  and  91  S.  C.  Supplemental  had  been 
launched  but  not  delivered  and  three  were  still  on  the  wavs, 
when  the  keel  for  the  Half  Moon  was  laid. 

294  The  witness  left  the  employ  of  Newburgh  Ship¬ 
yards  in  November,  1921. 

On  re-direct  examination,  the  witness  testified  as  fol¬ 
lows;  I  subscribed  and  swore  to  the  bill  of  complaint  and 
I  read  it  before  signing  it.  The  list  of  plaintiffs  is  ab¬ 
solutely  correct.  They  were  all  employees  of  the  Newburgh 
Shipyards,  Inc.,  and  were  engaged  in  the  construction  of 
vessels  built  under  contracts  91  S.  C.  and  91  S.  C.  Supple¬ 
mental,  or  either  of  them.  In  October,  1917,  I  made  repre¬ 
sentations  with  respect  to  savings  to  some  of  the  higher 
employees  1  engaged  and  to  some  I  did  not.  Thereupon 
the  following  occurred: 

Mr.  Williams:  You  were  General  Manager  of  the  yard? 

*  ’  • 

A.  I  was. 


Q.  Were  you  familiar  with  what  construction  was  going 
on,  and  the  method  of  construction?  A.  T  certainly  was. 

Q.  You  stated  a  moment  ago  that  before  October,  1917,, 
you  made  representations  to  certain  of  the  higher  up  people 
who  vou  engaged  as  to  savings.  On  what  did  vou  base 
that  representation?  A.  On  the  way  the  contract  was 
going. 

Mr.  Barker:  1  object  to  that  as  relating  to  a  matter  which 
is  not  embraced  in  the  issues  in  this  case. 


(Discussion  off  the  Record.) 

Mr.  Williams:  My  question  was  asked  for  the  purpose 
of  finding  out  whether  or  not,  prior  to  the  execution  of  the 
contract,  there  had  been  an  informal  agreement  between 
the  Fleet  Corporation  and  the  Newburgh  Shipyards  that 
the  contract  should  contain  a  clause  giving  part  of  the 
savings  to  the i employees.  It  may  be  true  that,  so  far  as 
the  Newburgh  Shipyards  and  the  Fleet  Corporation  are 
concerned,  all  prior  or  contemporaneous  understandings 
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were  merged  in  t lie  agreement,  but  that  may  jnot  be  true 
with  respect  to  the  employees,  it,  as  a  matter  of  fact, 

295  as  a  result  of  an  informal  agreement  between  the 
Newburgh  Shipyards  and  the  Fleet  Corporation  it 

was  agreed  the  contract  should  contain  this  '.clause,  and 
the  Newburgh  Shipyards  was  authorized  or  induced  to  go 
out  and  on  the  representation  the  contract  wcjuld  contain 
this  clause  employ  the  people  to  do  the  work  under  the 
contract. 

Mr.  Barker:  There  has  been  no  foundation  laid  for  any 

such  testimony.  I  move  to  strike  out  the  answer  on  the 

•/ 

ground  that  it  was  before  any  contract. 

(Discussion  off  the  record.) 

The  Auditor:  Motion  granted.  Mr.  Bennett,  with  re¬ 
spect  to  the  matter  of  certain  of  the  employees  under  your 
supervision  claiming  that  they  are  entitled  to  a  distributive 
share  of  the  alleged  savings,  alleging  that  in  Icertain  in¬ 
stances  they  were  offered  more  lucrative  employment  else¬ 
where4,  and  under  the  representation  that  they  would  share 
in  this  alleged  fund,  at  the  rale  of  their  savings  |in  the  con¬ 
struction  of  the  vessels,  what  do  you  know  of  your  own  per¬ 
sonal  knowledge  respecting  such  representations  t 

A.  I  would  like  to  go  over  the  whole  history  of  the  con¬ 
tracts,  if  1  mav. 

’  *  i 

Mr.  Barker:  I  note  an  objection.  j 

The  Auditor:  I  overrule  the  objection  and  grant  an  ex¬ 
ception. 

Witness:  Prior  to  1914,  the  shipbuilding  industry  in 
America  was  at  a  low  ebb,  and  men  of  position  hjad  drifted 
into  other  lines  of  business.  Commencing  aboutj,  1915,  we 
had  a  number  of  shipowners  on  the  other  side  j^vho  came 
to  this  country  to  build  ships,  and  the  shipbuilding  industry 
began  to  pick  up,  but  the  demand  for  men  was  always  in 
excess  of  the  supply.  Then  in  1916  or  1917,  when  the  United 
States  Shipping  Board  and  the  Navy  Department  com¬ 
mandeered  every  ship  in  the  country  and  new  v^rds  com¬ 
menced  in  the  ratio  of  three  yards  to  one  old  yard, 

296  there  were  not  enough  skilled  shipbuilders  in  the 
country  to  go  around,  so  the  demand  was  extremely 
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acute.  That  is  why  I  went  to  Newburgh  in  June,  1917,  be¬ 
fore  we  had  a  contract,  and  took  with  me  a  number  of  the 
higher  officials  and  put  them  on  the  pay-roll,  so  that  I  should 
have  them  when  1  wanted  them.  The  negotiations  for  the 
contract  91  S.  C.  commenced  in  June,  1917.  The  type  of 
ship  we  had  to  build,  the  price  for  which  we  would  build  it, 
and  all  the  terms  of  the  contract  outside  of  the  mortgage 
on  the  property  were  quickly  settled  up.  The  clause  in  the 
contract  relative  to  the  distribution  of  savings  was  intro¬ 
duced  by  the  Shipping  Board,  and  I  asked  Admiral  Capps 
what  it  meant,  and  he  recounted  about  the  shortage  of  men, 
and  he  said  this  was  a  clause  put  in  the  contract  to  prevent 
the  men  from  jumping  from  one  yard  to  another  on  the  offer 
of  higher  wages}  The  delay  between  June  and  October  was 
due  to  parts  of  the  contract  referring  to  the  mortgage  of 
the  property,  but  immediately  we  knew  we  were  going  to 
get  the  contracts  for  the  ships,  1  commenced  to  hire  my 
foremen :  opened  up  negotiations  with  the  American  Bridge 
Company  for  the  fabrication  of  the  steel,  and  made  all  pre¬ 
liminary  movements  necessary  to  start  the  contract  going. 

The  conditions  were  not  like  tliev  are  at  ordinary  times 

•  • 

where  there  may  be  a  smash  up  between  the  promise  of  a 
contract  and  ihs  fulfillment.  We  knew  these  ships  were 
wanted  in  a  hurry.  Contracts  at  that  time  did  not  amount 
to  very  much,  as  long  as  we  had  the  promise,  so  on  the 
promise  we  should  have  these  ships  and  having  the  specifi¬ 
cations  given  us,  we  started  to  get  our  force  and  start  on 
the  ships.  We  had  a  drafting  force;  I  had  to  start  in  to  get 
foremen:  making  arrangements  to  get  the  workmen  when 
we  were  ready  for  them,  so  that  on  the  27th  of  October,  the 
date  of  the  signing  of  the  contract,  it  was  simply  putting 
into  final  status  stuff  that  had  been  drifting  along  for 
months  on  the  mutual  knowledge  of  the  Shipping  Board  and 
ourselves.,  As  an  illustration  how  little  bearing  the 
297  contract  date  had,  in  contract  all,  the  date  when  we 
started  work  on  those  ships  and  the  date  the  contract 
was  signed  was  some  time  apart.  The  contract  antedated 
the  date  of  its  fulfillment  bv  a  good  manv  months.  Before 
the  contract  was,  signed,  in  that  period  between  June  and 
October,  1917,  the  officials  I  engaged  were  engaged  with  the 
knowledge  of  the  clause  in  the  contract  in  which  tliev  would 
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participate  in  the  savings.  Throughout  the  lif<p  of  the  con¬ 
tract,  we  were  always  having  people  poach  on  [us  from  the 
other  shipyards;  runners  camped  outside  our  door  trying 
to  get  our  men  away.  There  was  this  intense  desire  for  ex¬ 
perienced  men,  and  I  looked  upon  that  clause  in  the  contract 
in  which  the  men  were  promised  a  participation  in  the  sav¬ 
ings  —  one  of  the  most  valuable  things  in  the  contract,  and 
as  the  contract  went  on,  the  value  of  that  increased.  We 
felt  from  the  beginning  of  the  contract  we  were  going  to 
make  some  money.  Its  importance  was  recognized  by  the 
Shipping  Board  itself,  because  in  August,  1918,  the  Fleet 
Corporation  wrote  to  me  and  pointed  out  that  clause  in  the 
contract  and  asked  if  we  could  advise  how  much  there  would 
be  to  distribute.  I  wrote  back  in  reply  and  stated  the  basis, 
and  that  we  were  not  in  a  condition  to  say  how  much  money 
there  would  be  to  distribute  but  we  expected  to  have  some. 
That  concerns  the  interval  up  to  the  actual  signing  of  the 
contract  itself.  At  the  date  the  contract  was  signed,  1  had 
a  great  many  men  on  the  pay-roll  who  were  engaged  on  the 
promise  that  they  would  participate  in  the  savings.  There 
were  a  few  I  took  from  Fall  River  and  who  had  no  promise 
made  to  them,  but  immediately  the  facts  of  the  contract 
were  made  to  me,  they  were  at  once  told  to  the  i^en,  and  in 
getting  the  foremen  together,  they  were  at  liberty  to  divulge 
that  inducement  to  the  men  also.  We  made  great  use  of 
that  clause  during  the  building  of  the  ships. 

Of  my  own  personal  knowledge,  I  know  tha|  the  New¬ 


burgh  Shipyards,  Inc.,  could  not  have  had  the  behefit  of  the 
services  of  these  skilled  artisans  at  a  rate  of  corn- 
298  pensation  lower  than  they  could  have  obtained  else¬ 
where  if  it  were  not  for  this  promise  of  participation 
in  savings,  and  I  knew  that  the  shipyard  which  had  the  low¬ 
est  wage  rate  would  be  the  one  which  would  have  future  con- 
tracts.  When  I  first  went  to  Newburgh,  the  wage  rate  was 
fairly  low  and  I  got  men  at  a  rate  much  less  tjhan  in  the 
entire  districts.  Most  of  them  came  from  Fall  jftiver  with 

me.  I  had  been  there  1M  vears  and  was  well  known  and  I 

•  | 

took  a  number  of  them.  It  was  an  actual  fact  tliijit  in  many 
cases  the  workmen  working  in  the  yards  received  more 
money  than  the  foreman  himself  did.  It  developed  this 
way.  The  foreman  was  paid  a  salary,  but  the  work- 
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men  worked  overtime  and  sometimes  on  Sunday,  which 
amounted  to  a  considerable  sum.  We  used  to  have  confer¬ 
ences  on  Sunday  morning  regularly.  I  think  there  was  not 
one  week  in  six  that  most  of  the  officials  did  not  go  down  to 
the  vard  and  stav  until  night.  We  had  not  time  during  the 
week  to  get  together  to  discuss  the  matters  that  we  wanted. 
Due  to  the  embargo  on  steel  and  railway  transportation,  it 
took  a  lot  to  keep  the  yard  moving  properly.  We  had  men 
tracing  cars  that  had  been  lost,  and  Sunday  was  the  only 
day  on  which  we  could  discuss  plans  for  future  work.  At 
these  conferences  the  subject  matter  of  the  distribution  of 
savings  was  discussed  with  the  foremen.  Our  organization 
was  mvself  as  General  Manager,  and  Mr.  Mitchell  was 
superintendent  of  steel  construction.  Under  him  came  the 
foremen.  Coming  under  Mr.  Sweet  was  the  foreman  joiner 
and  pipe  fitter.  In  our  conferences,  we  had  those  heads  of 
departments  in.  At  the  so-called  mass  meetings  of  the 
workers  on  ships,  1  personally  addressed  a  crowd  of  these 
people  and  held  out  promises  as  to  the  distribution  of  sav¬ 
ings.  These  promises  wen*  emphasized  as  to  the  distribu¬ 
tion  of  savings  that  might  be  effected.  We  told  the  men 
the  cheaper  they  could  build  ships,  the  more  it  would  re¬ 
dound  to  their  benefit.  We  told  them  of  the  clause  in  the 
contract  and  that  they  would  participate  in  one-third 
299  of  the  savings.  These  representations  were  made  to 
the  workmen  themselves  bv  Mr.  Desmond;  I  never 
did.  It  was  alwavs  mv  understanding  in  talking  to  Admiral 
Capps  that  the  distribution  should  only  go  to  salaried  em¬ 
ployees  whose  wages  were  not  controlled  by  the  Macy 
Award  Board.  Mr.  Desmond  was  President  of  the  Com¬ 
pany.  When  a  man  is  working  as  General  Manager  of  a 
shipyard,  he  has  no  hours — his  hours  can  be  from  anything 
in  the  morning  until  anything  at  night.  At  Xewburgh  I 
would  generally  get  at  the  vard  before  the  workmen  in  the 
morning  and  seldom  left  before  7  o'clock  at  night.  I  worked 
every  Sunday.  I  never  thought  about  the  hours  as  some- 
thing  in  addition: to  a  man's  duty  in  the  proper  perform¬ 
ance  of  his  work.  We  were  in  the  war  and  we  wanted  ships. 
We  started  the  new  ships.  The  whole  country  was  in  a 
turmoil.  It  never  occurred  to  me  1  should  start  work  at 
one  time  and  finish  at  another.  I  went  to  work  after  I  fin- 
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ished  my  breakfast  and  worked  until  one  or  two.  I  took  my 
stenographer  on  t lie  train  with  me  and  dictated  letters  on 
the  way  down.  We  had  an  explosion  at  the  shipyard.  I  was 
working  until  1.30  in  the  morning  to  hunt  for  German  spies. 
It  looked  serious  at  that  time,  because  there  was  an  attempt 
to  blow  the  place  up. 

On  re-cross  examination,  the  witness  testified:  There 
were  certain  increases  of  wages  granted  to  tpe  employees 
of  the  Newburgh  Shipyard  between  the  dates!  of  October, 
1917,  and  the  completion  of  the  contracts.  Th(|ise  increases 
were  made  by  the  Macv  Wage  Hoard  and  effected  the  crafts¬ 
men  onlv.  The  Macv  Wage  Hoard  was  established  for  the 
purpose  of  classing  wages  in  the  different  districts.  When 
the  award  was  made,  the  Newburgh  Shipyards  paid  the  in¬ 
creased  rate  but  never  paid  more  than  the  increase  and 
often  paid  less.  Some  increases  were  granted  in  the  clerical 
force  and  approved  by  the  Fleet  Corporation.  They  could 
not  hold  this  class  of  employees  unless  they  gave  them  an 
increase.  The  Fleet  Corporation  allowed  the  New- 
300  burgh  Shipyards  to  pay  the  higher  rate  cjf  compensa¬ 
tion.  The  witness  received  an  increase,  iji  some  cases 
that  was  to  keep  them  satisfied  and  pay  them  for  the  work 
they  were  doing  but  in  most  cases  the  increase  jin  wages  on 
the  part  of  the  mechanics  made  a  difference  between  a  me¬ 
chanic  and  foreman,  so  we  had  to  increase  these  men,  other¬ 
wise  we  would  have  lost  them,  irrespective  of  the  clause  in 
the  contract  which  gave  them  a  participation  in  the  savings, 
but  we  alwavs  lagged  behind.  It  was  not  my  theory  that  the 
participation  in  the  savings  would  compensate  the  office 
employees  for  the  difference.  I  did  request  an  increase  for 
some  of  my  clerical  employees,  otherwise  I  woilld  not  have 
been  able  to  hold  them.  These  increases  were  not  granted 
in  every  instance. 

Upon  re-direct  examination,  the  witness  testified:  I  had 
conversations  with  men  and  women  with  reference  to  their 
leaving  by  reason  of  not  receiving  higher  pay.  I  can  re¬ 
call  in  a  general  wav  what  these  conversations  Were.  There 
were  a  number  of  specific  instances.  There  was  James 
Preston,  our  Naval  architect.  There  was  our  foreman  lofts- 
man — Byers.  There  was  Mitchell,  our  steel  superintendent. 
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Those  three  I  remember  distinctly  now,  each  of  them  hav¬ 
ing  offers  of  higher  wages  in  other  shipyards.  It  was  only 
by  pointing  out  to  them  the  clauses  in  the  contract  and 
recognizing  that  they  were  grossly  underpaid  from  the  rest 
of  the  people  of  equal  ranks  in  other  shipyards,  and  form¬ 
ing  a  basis  on  which  I  could  ask  the  Fleet  Corporation  to 
retain  them,  I  was  able  to  retain  them  in  my  employ.  Dur¬ 
ing  part  of  the  time  1  was  general  manager,  I  was  chair¬ 
man  of  the  New  York  district,  and  we  had  a  meeting  once 
a  month  in  which  executive  heads  of  the  district  came 


together.  In  practically  most  of  our  meetings  Mr.  Rice  or 
Basil  Major,  District  managers,  attended  these  dinners 
and  conversations  we  had,  so  they  were  perfectly  familiar 
with  the  conversations  we  had  about  conditions  in  the 


various  vards.  At  that  time  if  one  vard  found  that  an- 
••  • 

other  yard  was  poaching  for  its  men,  they  would 
301  raise  a  protest  at  that  meeting.  If  a  foreman  wanted 

a  good  assistant  foreman,  he  would  go  to  another 
yard  and  introduce  another  assistant  foreman,  and  the  fore¬ 
man  would  know  nothing  about  it.  Mv  man  would  come 
to  me  and  would  represent  where  the  pay  of  other  work¬ 
men  was  more  than  they  were  receiving  themselves  for  a 
week’s  wages.  I  would  take  the  fact  under  advisement  and 
take  up  the  matter  with  the  Atlantic  (’oast  Shipbuilders 
Association  and  find  out  what  they  were  paying  other  fore¬ 
men  in  a  similar  position.  Some  yards  had  eight  ways, 
some  fifty  ways.  After  I  got  the  report  on  wages  they 
were  paying  their  men,  I  differentiated  in  my  own  mind 
what  it  was  worth  in  our  shipyard,  which  had  four  ways, 
and  then  I  would  indicate  it  from  that  and  said  I  would 


recommend  to  the  Shipping  Board  an  increase  of  a  cer¬ 
tain  amount  of  money,  and  while  I  recognized  it  is  smaller 
than  you  would  get  in  a  shipyard  of  some  size,  you  will 
participate  in  the  savings  on  the  ships.  In  one  or  two  cases, 
I  lost  my  men,  but  in  the  majority  I  held  them. 


Thereupon  t lie  plaintiff,  to  maintain  the  issues  joined  on 
their  part  called  as  a  witness  Thomas  C.  Desmond,  who 
after  being  first  dulv  sworn,  was  examined  bv  the  Auditor 
and  testified  as  follows: 

I  was  President  of  the  Newburgh  Shipyards,  Inc.  from 
its  incorporation  in  May,  1917,  until  October  1,  1920.  I 
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appear  here  as  a  disinterested  party.  I  am  not  a  claimant 
for  any  part  of  this  bonus  myself,  although  I  was  an 
employee  of  the  Shipyards  as  President,  ^f  it  is  found 
that  anv  bonus  is  distributable  to  me  and  I  am  awarded 
any  share  of  same,  1  have  already  expressed!  my  intention 
of  giving  it  to  charitable  or  philanthropic  purposes.  My 
sole  purpose  in  appearing  at  this  hearing  is  to  give  any 
enlightenment  within  my  power.  It  was  mentioned  in  the 
Newburgh  News  that  I  intended  to  come  down  to  this 
hearing  and  testify  as  to  the  facts  within  my  knowledge, 
and  a  number  of  the  former  Shipyard  employees  wrote  to 
me  during  this  last  week  asking  me,  while  1  was  here,  if 
I  would  present  their  names  to  the  attention  of  the 
302  proper  authorities.  I  am  glad  to  del  that  out  of 
courtesy  to  them.  1  do  not  represent  them;  I  am 
not  an  attorney  and  I  am  not  in  a  position  to  verify  their 
claims,  except  a  few  I  happen  to  remember.  [  came  to  this 
hearing,  judging  from  the  notice  which  appeared  in  the 
paper  that  the  question  of  savings  had  beer  adjudicated. 
I  am  apparently  wrong  in  that.  I  came  here  thinking 
the  matter  for  discussion  was  the  method  of  distributing 
this  $310,000.  I  have  some  ideas  on  that  matter  and  I  shall 
be  glad  to  contribute  my  opinions.  That  really’  is  my  whole 
attitude  in  the  matter.  1  shall  be  glad  to  answer  any  ques¬ 
tions  that  may  be  asked,  if  it  is  found  now  or  later  that  the 
Government  is  going  to  distribute  this  mono}’.  I  shall  be 
glad  to  give  the  benefit  of  my  services  in  making  an  equi¬ 
table  distribution.  I  have  some  ideas  along  tjliose  lines. 

Thereupon  the  witness  testified  at  length  concerning  the 
method  of  distribution  should  the  savings  1><!»  determined, 
and  discussed  at  length  the  merits  of  the  plan  of  distri¬ 
bution  submitted  by  the  Newburgh  Shipyards — Plaintiff’s 
Exhibit  23. 

The  witness  stated  that  if  the  government  admitted 
there  was  $310,000  to  distribute,  it  would  be  easy  and 
simple  to  get  up  a  plan  and  have  all  the  names  of  the  em¬ 
ployees  entitled  and  substantial  justice  would  be  done  to 
everybody  by  using  the  employment  record.  The  records 
are  in  good  condition.  Any  errors  in  them  are  so  trifling 
compared  to  the  gross  errors  when  you  assume  everybody 
is  efficient  that  he  would  disregard  the  minor  clerical  errors. 
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The  witness  further  stated  Hint  the  government  spe¬ 
cifically  agreed  in  the  contract  that  if  wages  were  increased, 
the  base  figure  of  cost  should  be  correspondingly  increased, 
and  that  all  increases  of  wages  made  to  its  employees  by 
the  Newburgh  Shipyards,  Inc.,  were  only  made  with  the 
consent  of  the  Emergency  Fleet  Corporation,  so  that  the 
estimated  base  of  cost  was  increased  accordingly,  in 
303  accordance  with  the  terms  of  the  contract  and  with 
the  full  knowledge  and  approval  of  the  Emergency 
Fleet  Corporation;  that  in  fact,  the  rates  of  wages  and  the 
overtime  wen*  not  only  approved  by  the  Emergency  Fleet 
Corporation,  but  specifically  directed,  and  in  several  cases 
wages  were  jumped  at  Newburgh  when  the  officials  of  New¬ 
burgh  Shipyards,  Inc.  did  not  want  to  have*  them  jumped; 
that  the  Board  called  the  Macy  Board  made  all  wages  the 
same  along  the  Atlantic  Seaboard  and  the  Newburgh  Ship- 
vards,  Inc.  was  absolutelv  bound  bv  the  Board. 

The  witness  was  then  asked  if  the  fund  had  been  dis¬ 
tributed  at  the  time  it  ought  to  have  been  distributed, 
whether  or  not  it  could  have  been  done  and  the  witness 


replied  : 

Yes.  That  is  water  under  the  bridge.  The  money 
should  have  been  distributed  when  tin*  ships  were  com¬ 
pleted.  1  would  add  this:  I  certainly  think  a  lot  of  our 
men  there  had  definite  expectations  of  receiving  this  dis¬ 
tribution  of  savings.  It  was  clear  enough  in  the  contract 
and  I  quoted  it  to  spur  on  the  efficiency  of  the  men.  I 
think  it  was  helpful  to  me  and  it  has  been  a  matter  of 
grievance,  and  one  of  the  reasons  I  am  here  is  because  I 
feel  morally  obligated  to  present  the  facts  of  the  case  as 
I  interpret  them.  I  have  told  my  men  constantly  what  the 
terms  were.  This  was  not  a  cost  plus  contract,  so  I  con¬ 
stant  lv  told  evervbodv  this  was  not  one  of  those  con- 
304  tract-,  and  that  it  was  to  everybody's  interest  to  keep 
down  the  cost  of  the  ships. 

The  witness  was 'asked  bv  the  Auditor  whether  or  not 


representations  as  to  the  distribution  of  savings  were  made 
in  the  presence  of 'duly  authorized  officials  of  the  Fleet 
Corporation,  and  the  witness  replied: 

I  cannot  answer  that  specifically,  but  I  would  say  that  in 
99  cases  out  of  100  the  answer  would  he  yes.  I  made  a  point 
of  going  up  every  week  to  attend  the  weekly  conference  of 
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firms  and  executives,  to  which  the  Shipping  Board  repre¬ 
sentatives  were  invited,  and  were  almost  always  present. 
I  said,  “You  fellows  ought  to  keep  the  cost  down,  because 
it  is  to  your  interest  to  do  it;  you  are  going  to  get  one- 
third  of  the  savings.”  The  Shipping  Board  representa¬ 
tives  heard  all  that,  and  nothing  I  said  could  be  denied  be¬ 
cause  I  quoted  the  contract.  I  do  not  think  it  can  be  claimed 
the  Shipping  Board  endorsed  that,  but  I  gave  them  the 
terms  of  the  contract.  I  do  not  remember  any  representa¬ 
tives  of  the  Shipping  Board  saying  that.  I  have  not  any 
personal  computations  on  the  increase  of  wages.  That  is 
a  matter  of  record,  but  my  opinion  is  that  it  was  very  ex¬ 
cessive  and  the  increases  were  in  a  verv  substantial  amount. 
The  prevailing  wages  in  Newburgh  when  we  signed  that 
contract  were  verv  low  and  the  later  wages  as  authorized 
were  very  high.  They  were  probably  75  per  cent  more. 


The  increase  in  pay  of  the  overhead  people  (was  about  the 
same. 

Being  asked  bv  counsel  for  the  defendants  if  anv 
estimates  were  made  by  the  Ship  Yards  during  the  course 
of  construction  of  these  vessels  to  ascertain  whether  or  not 
there  would  he  any  profit,  the  witness  replied:  Yes.  Our 
auditing  department  was  constantly  trying  to  get  up  the 
cost  records  on  this,  and  it  is  too  bad  we  did  not.  There 
was  a  lot  of  confusion  about  it  and  it  was  quite  an  auditing 
.job.  We  were  constantly  trying  to  find  out  what  the  ships 
cost,  and  1  am  verv  sorrv  we  did  not  mhke  an  earlier 
305  determination  in  this.  Of  course,  after  we  made  our 
own  determination,  then  the  Government  took  a  long 
time  to  check  our  results.  There  was  no  determination 
until  after  the  contract  was  completed.  This  was  a  long 
time  after  the  actual  work.  I  think  if  we  haq  had  all  these 
records  at  the  time,  the  Government  would  have  looked  over 
and  gone  through  them  promptly.  Then  everybody  was 
around.  Any  reward  like  a  bonus  should  be  given  im- 
mediatelv  after  the  act,  and  it  is  too  bad  we  could  not  do 
it  in  this*  case.  That  is  one  of  the  reasons  I  withdrew  anv 
claim  iq)  to  two  or  three  years  ago.  I  felt  tjiat  I  was  en¬ 
titled  to  it,  but  after  it  got  to  be  a  claim  lik^  this  I  with¬ 
drew,  so  I  dropped  out,  and  I  repeat  I  am  nbt  a  claimant, 
and  if  I  get  any  money  I  will  turn  it  over  (to  charity.  I 
resigned  as  President  in  October,  1920.  I  [have  no  per- 
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sonal  knowledge,  only  hearsay  that  $930,000  or  any  part 
thereof  was  saved.  It  is  almost  entirely  true  that  repre¬ 
sentations  with  respect  to  savings  were  made  to  the  heads 
of  the  departments  and  not  to  the  class  of  employees 
covered  by  the  subsequent  Macy  Award.  But,  on  the  other 
hand,  it  is  also  true,  whether  I  made  representations  or 
not,  the  terms  of  our  contract  were  pretty  widely  known 
in  the  organization.  Various  clerks  got  to  know  the  terms 
of  the  contract ;  also  various  Government  inspectors  got  to 
know  them,  and  they  became  public  knowledge.  I  per¬ 
sonally  did  not  nor  did  any  one  else  of  my  own  personal 
knowledge  ever  make  representations  with  respect  to  sav¬ 
ings  except  to  the  foreman  and  superintendents,  but  1  have 
a  strong  opinion. 

Asked  by  counsel  for  the  plaintiffs  if  the  witness  em¬ 
ployed  the  same  method  of  communicating  information  re¬ 
specting  savings  to  the  men  as  he  did  in  communicating 
other  information,  tlu*  witness  replied:  Xot  in  every  in¬ 
stance.  I  used  to  make  a  custom  of  speaking  to  the  men 
in  the  yard  every  couple  of  weeks.  We  tried  to  spur  our 
men  to  feel  that  it  was  patriotic  work  in  which  they  were 
engaged.  Prominent  people  like  Colonel  Roosevelt  came 
up  to  speak. I  I  was  always  in  considerable  doubt 
30(>  about  the  const  ruction  of  that  clause.  I  thought  the 
definition  would  have  to  be  a  matter  of  adjustment 
with  the  officials  ofitlie  Fmergency  Fleet  Corporation  and 

I  thought  I  did  not  have  anv  authoritv  to  detine  it.  I 

•  • 

thought  the  first  thing  to  determine  was  whether  the  money 
was  saved;  until  that  was  done,  it  was  idle  to  discuss  the 
definition  of  the  clause.  This  savings  clause  was  not  dis¬ 
cussed  at  the  mooting  attended  bv  Col.  Roosevelt.  With 
respect  to  tin*  savings  clause,  1  employed  the  means  usually 
employed,  that  is,  by  communicating  with  the  superintend¬ 
ents  and  foremen.  This  was  for  the  purpose  of  stimulat¬ 
ing  them  to  effect  every  possible  economy  in  the  construc¬ 
tion  of  the  ships. 

The  witness  was; asked  if  at  the  mass  meeting  of  the 
men  the  question  of  savings  was  discussed  for  the  pur¬ 
pose  of  stimulating  the  men  and  the  witness  replied:  I  will 
answer  specifically.  1  can  say  positively  that  I  never  made 
a  statement  to  the  employees,  as  a  whole,  that  would  define 
in  any  way  how  this  hoped  for  savings  was  to  be  dis- 
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tributed.  I  can  absolutely  say,  of  my  own  personal  knowl¬ 
edge,  that  I  never  made  any  comment  at  all  as  to  how  it 
was  to  be  distributed.  The  reason  for  th^t  was  that  I 
did  not  want  to  be  caught  with  any  statements  that  I  would 
not  be  able  to  back  up.  I  realized  that  the  clause  was  open 
to  a  pretty  wide  construction  and  determiijiation,  and  I 
never  did  anything  in  mv  talks  with  the  I  foremen  and 
superintendents,  which  were  very  frequent,  practically 
every  week,  to  indicate  how  that  clause  was  to  be  in- 
terpreted,  for  the  reason  that  there  was  another  party  to 
the  distribution,  namely,  the  Emergency  Flleet  Corpora¬ 
tion,  whose  actions,  of  course,  I  could  not  control  or  de¬ 
termine  in  advance.  1  did,  however,  very  freely  quote  the 
language  of  the  clause,  which  helped  to  convey  the  impres¬ 
sion  which  1  much  desired  to  convev,  that  if  6ur  yard  was 
especially  efficient  in  its  performance  of  these  contracts, 


there  might  be  substantial  sums  available  for 


distribution 


to  such  persons  as  the  Emergency  Fleet  Corporation  and 
the  Newburgh  Shipyards,  Inc.,  might  later  decide 
307  were  entitled  for  the  credit  of  that  efficient  per¬ 
formance,  and,  therefore,  entitled  to  share  in  the  dis¬ 
tribution.  Who  such  persons  would  be,  I  neyer  so  stated 
myself.  The  terms  of  our  contracts  were,  of  course,  known 
to  the  Government  representatives  at  the  shipyards,  and 
those  Government  representatives  were  also  jin  constant 
contact  with  our  employees.  The  workmen  ijad  the  idea 
pretty  generally  that  they  were  to  share  in  the  bonus. 


Thereupon  counsel  for  the  plaintiffs  introduced  in  evi¬ 
dence  over  the  objection  of  counsel  for  the  |  defendants, 
a  final  report  and  re-audit  covering  contracts  91  S.  C.  and 
91  S.  C.  Supplemental,  dated  September  9,  1922,  and  the 
same  was  marked,  “ Exhibit  A — Plaintiffs.” 

Thereupon,  with  the  consent  of  counsel,  Exhibit  “A” 
was  withdrawn  and  a  photostatic  copy  thereof  was  sub¬ 
mitted,  and  designated  Exhibit  “B,”  the  sanjie  being  as 
follow’s : 
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Pl.  Ex.  13. 


General  Comptroller's  Department,  United  States  Ship- 
pin”:  Board  Emergency  Fleet  Corporation. 

Newburgh  Shipyards,  Inc. 

Statement  of  Account  as  at - , - . 

New  York  Claims  Section  September  9,  1922. 

309  September  9th,  1922. 

Mr.  P.  Sinclair, 

Asst,  to  Director  of  Finance, 

I".  S.  Shipping  Board,  E.  F.  I1., 

Navy  Bldg.,  19th  &  B  Sts.,  N.  W. 

Washington,  I).  C. 

Subject:  Xcirhurgh  Shipyard's  Reaudit.  Final  Report  as 
of  July  3 1st,  1922.  Covering 
Contract  91  S.  0. 

Contract  91  Supplemental 
Financial  agreement  June  17th,  1918. 

Contract  Julv  3rd,  1918  for  construction  Federal 
Guard  Barracks. 

Contract  511  S.  C. 

Cancellation  Agreement  387  S.  C. 


Deai:  Sir: 

We  have  in  conjunction  with  Mr.  T.  B.  Morgan,  Comp¬ 
troller  of  tin*  Newburgh  Shipyards  rewritten  and  reaudited 
the  Agency  Accounts  of  the  Newburgh  Shipyards  from 
the  original  sources  of  information,  such  as  invoices, 
checks,  time  cards  and  material  requisitions  and  certify 
that  the  Newburgh  Shipyards  have  been  overpaid  as  of 
July  31st,  1922  to  the  amount  of  $24,(135.13.  This  over¬ 
payment  is  caused  by  the  fact  that  tin*  surplus  materials 
left  over  from  tin*  E.  F.  C.  Constructions  which  were  taken 
over  by  the  Newburgh  Shipyards  at  $30,825.00  to  be  de¬ 
ducted  from  theiri  final  payment,  have  been  billed  against 
them  so  as  to  close  out  the  accounts. 

The  rewrite  was  made  jointly  by  representatives  of  the 
Newburgh  Shipyards  and  representatives  of  the  Emergency 
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Fleet  Corporation  so  that  both  parties  are  in  agreement  as 
to  the  facts  disclosed  by  the  final  balance  sheet,  except 
that  t he  Newburgh  Shipyards  have  taken  exception  to  cer¬ 
tain  rulings  of  the  Emergency  Fleet  Corporation  and  have 
filed  claim  as  shown  in  Statement  II,  of  this  report  for 
$821,91  (>.33  over  and  above  the  amount  certified,  represent¬ 
ing  item  disputed  by  the  Emergency  Fleet  Corporation  and 
excluded  from  the  accounts. 

This  report  consists  of  four  (4)  statements  land  six  (6) 
supporting  schedules  showing  the  actual  cost  of  work  done 
and  fees  earned  as  required  by  the  contracts  under  Audit. 

Statements  j 

I.  Balance  sheet  of  the  Newburgh  Shipyards  as  Agents 
of  the  Emergency  Fleet  Corporation  as  at  duly  31st,  1922. 

II.  Newburgh  Shipyards'  Claim  against  the  Emergency 
Fleet  Corporation  for  Disallowed  Charges.  | 

III.  Reconciliation  with  District  Books  as  aj  July  31st, 
1922. 

IV.  Reconciliation  with  Adjusted  District  Il|< 

August  31st,  1922. 


ooks  as  at 


310  P.  Sinclair,  Asst,  to  Director  of  Finance 
her  9th,  1922. 

Schedules 


Septem- 


i 

A.  Purchase  Analysis  showing  Material  Oostb. 

B.  Pavroll  Analvsis  showing  Labor  Costs. 

C.  Overhead  Analysis  showing  Overhead  Costs. 

1).  Deductions  from  Newburgh  Cost. 

E.  Computation  of  fees  earned  by  the  Newburgh  Ship¬ 
yards. 

F.  Emergency  Fleet  Corporation  Excess  Costs  &  Extras. 
A  supplementary  report  has  also  been  prepared  giving 


cords,  ac- 
dble  after 


a  complete  description  of  tin*  Reaudit  books'  i\ 
counts  and  procedure  so  that  they  will  be  i  l  it  el  lit 
the  m  n  who  made  the  audit  and  are  familiar  wjth  the  dc 
tails  have  scattered. 

L.  ROME, 

Sr.  Resident 

Correct : 

L.  ROME. 


1  ud if  nr. 
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Approved : 

PHILIP  J.  MAHER. 

P.  J.  MAHER, 

Chief ,  Claims  Section,  New  York. 

CC:  N.  A.  Smyth,  Special  Council. 

T.  I).  Pitts,  Assistant  Manager. 

A.  N.  Lisson,  (’laims  Auditor. 


(Here  follow  diagrams  marked  pages  311,  312,  313,  314,  315, 

316,  317,  318,  310,  320  and  321.) 


322  Thereupon,  the  plaint  ills,  to  maintain  the  issues 
oil  their  part  joined,  called  as  a  witness  John  A.  Rus¬ 
sell,  who  testified  as  follows: 


1  am  the  assistant  secretary  of  the  Emergency  Fleet 
Corporation  and  the  United  States  Shipping  Board,  and, 
as  such,  have  charge  of  documents  and  papers. 

Thereupon,  the  witness  identified  the  following  papers 
and  documents  marked  Exhibits  Xo.  1 — Russell,  No.  16, 
17,  18,  10,  20,  21  and  22  respectively,  to  the  introduction  of 
which  the  counsel  for  the  defendants  interposed  the  fol¬ 
lowing  objections ; 

Mr.  Barker:  1  object  to  the  admission  of  Russell  ex¬ 
hibit  Xo.  1,  marked  for  identification  only,  which  is  the 
memorandum  of  December  10,  1022,  addressed  by  Adam¬ 
son  to  Joseph  Fairbanks,  on  the  ground  that  it  is  imma¬ 
terial;  it  is  not  connected  in  any  wav  with  the  issues  in 
this  case.  I  further  object,  on  the  ground  that  it  appears 
on  its  face  to  lie  a  mere  memorandum  between  two  em¬ 
ployees  either  of  the  Shipping  Board  or  the  Fleet  Corpora¬ 
tion,  and  it  does  not  appear  it  was  considered  or  acted  upon 
by  the  Shipping  Board  at  tin*  time  it  considered  the  claims. 
1  am  going  to  object  to  the  introduction  of  any  of  these 
documents  at  this  time,  on  the  ground  that  they  have  no 


connection  with  the  issues  in  this  case.  They  have  merely 
been  identified  by  Mr.  Russell;  there  has  been  no  testimony 
in  connection  with  this  issue. 

Upon  the  foregoing  objection,  the  Auditor  ruled  as  fol¬ 
lows  : 

The  Auditor:  With  respect  to  each  one  of  these  exhibits, 
marked  as  exhibits  by  the  Auditor  for  identification  only, 
namely,  Xo.  1,  Xo.  16,  Xo.  17,  Xo.  18,  Xo.  It),  Xo.  20,  No.  21 
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A  S  S  E  T  S 

MATERIAL 

LABOR 

OVERHEAD 

|  CREDITS 

NSSBURGH 

FEES 

B^F.C.  EXTRAS 

E.F.C.  COST 

SCHEDULE  "A" 

SCHEDULE  "S" 

schedule  r,cM 

SCHEDULE  "D" 

COST 

SCHEDUIE  "E" 

SCHEDULE  "F" 

PER  30 AT 

PER  CONmi 

AGENCY  ACCOUNTS 

CONTRACT  91  3.C. 

1  -  759  -  He  *7 burgh 

910,385.05 

473,006.15 

330,751.74 

— — 

1,714,142.94 

153,399.68 

54.716.80 

1,922,259.42 

2  -  760  -  Hew  Windsor 

902,978.93 

427,403.22 

314,979.91 

— - 

1,645,362.06 

173,838.66 

38,093.72 

1,857,294.44 

3  -  761  -  Poughkeepsie 

906,760.32 

418,078.51 

314,630.70 

— 

1,639,469.53 

176,493.38 

93.678.48 

1,909,641.39 

4  -  762  -  Walden 

908,843.56 

470,147.07 

359,747.37 

1  — 

1,738,738.00 

157,353.13 

38, 830.83 

1.934.921.96 

7,624,117 

CONTRACT  91  3U?PLJ£!EN?;L 

1 

5  -  1365  -  Cold  Soring 

630,937.69 

441,707.49 

351,101.05 

— 

1,623,746.23 

173,054.52 

38,444.26 

1,835,245.01 

6  -  1356  -  Firthcliffe 

830,193.93 

429,250.48 

352,422.76 

- — 

1,611,867.17 

175,525.83 

37,702.72 

1,825,095.72 

7  -  1367  -  Irvington 

830,087.30 

428,846.18 

338,205.20 

***** 

1,597,138.68 

193,495.37 

38,715.81 

1,827,349.86 

S  -  1368  -  PoeTc3kill 

833,455.65 

439,781.63 

359,810.98 

1,633,048.26 

183,674.61 

37.347.40 

1,854,070.27 

* 

9  -  1369  -  Monroe 

839,003.88 

443,448.00 

364,177.29 

- — 

1,646,629.17 

165,579.14 

56.845.42 

1,868,053.73 

1C  -  1370  -  Fishkill 

839,809.56 

412,037.35 

„  .  f  -  -  .  ' 

352,552.81 

— 

1,604,399.72 

174,825.55 

51,872.18 

I 

1.831.097.45 

11,0-10,912 

CONTRACT  511  3*0. 

■  .  r  £> .  v  1 

14  -  2833  -  Half  Xdon 

786,161.97 

458,883.13 

487,200.93 

1,732,246.03 

140,000.00 

61,217.36 

1,933,463.39 

15  -  2834  -  Storm  King 

790,247.99 

408,957.46 

472,961.88 

1  - 

1,672,167.33 

140.000.00 

58.101.05 

1.870,268.38 

3,803,73Ii 

CANCELLATION  CONTRACT  387  S.C 

32,017.94 

6,303.06 

14,292.29 

i32,017.94 

20,595.35 

— 

2,211.96 

22,807.31 

22,807, 

INCIDENTAL  .V05K 

Extra  Guard  Service 

— 

— - 

50,475.22 

1  - 

60,475.2 2 

— - 

60,475.22 

— 

Federal  Guard  Barracks 

23,446.92 

14,905.11 

3,639.06 

4L,991.09 

— — 

— 

, - 

Fire  Alarm  System 

332.75 

229,37 

72.31 

634.43 

- — 

— 

. - 

— 

Mesh  unddr  Shipleys 

589.95 

720.31 

134.51 

.1,444.77 

— 

, - 

— 

1 

Tower  House  Fence 

,  495.36 

692  .44 

198.71 

1,386.51 

— 

— 

. - 

— 

Salary  Fire  Marshall 

1,840.00 

i - 

1,840.00 

— 

1,840.00 

— 

Stenographic  Services 

— 

1,130.83 

l 

1,130.83 

— - • 

1,130.83 

Stores  left  on  Board 

i 

18*673.12 

___ 

1,823.06 

£0,496.18 

mm—m 

i  — — 

— — 

1 

10,284,421.67 

5,274,396.96 

4,482,148.61 

97,970.92 

19,942,996.52 

2,007,239.87 

541,331.94 

07ER  P  AYiSNT  TO  BE  REPAID  3Y 

KS'^/BURGH  3n  IP  YARDS 

CO  PPG  RATE  ACC  GIANTS 

L.-irD,3triLDING  AND  E^DiPMrJJT 

3VALL  TOOLS 

TOTAL  ASSETS 

■i 

1. 


LIABILITIES 


7 

1 


22,491,668.33 

24.635.13 


3,160,571.33 

134,377.47 


22,516,203.46 


3,294,948.80 


AG-33?  CT  ACCOUNTS 


CASE  ADV/sNCES 

Vouchers  paid  through  Ship  Imprest  Fund 

Touchers  paid  after  Ship  Imprest  Fund  \zis  oloseo  out 

Advances  against  Fees 

387  S.C.Cancella  tion  Payment 

Federal  Guard  Barracks  Payments 


MATERIAL  ADVANCES 

Steel  Equipment  and  Services  covered  by  accepted  Dr. Billings 
Services  A  Materials  covered  by  outstanding  Accts.  Receivable 


INTEREST  ON  PUNT  MORTGAGE 

TOTAL  ADVANCES  TO  KSWBORGE  SHIPYARDS 


EMERGSSCY  FLEET  CORPORATION  EXTRAS 
Excess  Costs  and  Extras 
District  Office  Sxtxnse 


OOHPORATB  ACCOUNTS 

OVERPAYMENT  TO  BE  REPAID  TO  TEE  ERGEN CT  FLEET  ODHPORAT ION 


CONTRACTORS  PRIVATE  ACC  HRi T 


MORTGAGES 
1st  Mortgage 
2nd  Mortga^ 


CAPITAL  STOCK 

Preferred  -  11,600  shares  |100  per  share 
Conaon  -  24,720  A  area  no  par  value 


15,295,047.45 

11,741.08 

1,772,012.06 

21,252,00 

38.055.35 


4,585,653.84 

118.984.01 


325,811,152.26 


TOTAL  LIABILITIES 


17,138,107.94 


4,704,637.88 

132.125.70 


216,226.94 

325.105.00 


21,974,871.52  ’ 


5^.331^94 


24,635.13 

1,910,313.67 

50,000.00 

ISO .000.00 

200,000.00 

1.160.000.00 

— 

1,160,000 .00 

22,516,203.46 


3,294,948.80 


$25,811,152.26 


NEWBURGH  SHIPYARDS  REAUDIT  -  PINAL  REPORT 

STATEMENT  II.  -  HEN3LRGH  SHIPYARDS  CLAIM  AGAINST  THE  GJERGENCY  FL5  !T  CORPORATION  FOR  DISALLOWED  CH 


OYER  PAYMENT  AS  OF  JULY  31,  1922  AS  SHOfIN  BY  ElERGENCY  FLEET  CORPORATION'S  AUDIT  OF  NEWBURGH  SHIPYARDS 


ITEMS  EXCLUDED  AND  DEDUCTED  FROM  THE  ACCOUNT  TO  WHICH  THE  NEWBURGH  SHIPYARDS  OBJECT 


I 

I 


STATEMENT  II. 


GROSS 

NEWBURGH 

AMOUBT  OF  HOIS 

SHIPYARDS 

BALANCE 

■£&>  'A*mw2x&m...-. 

Hh  4-1 1  V 

DIE 

\ 

24,635.19 

23,216.34 

7,738*78 

84,739*86 

28,246*62 

56,000*00 

28,000*00 

60,170.80 

20,056*93 

4,994*06 

5,730*03 

41,618*55 

15,872*85 

8,413*68 

5,609*12 

2,703.58 

1,802*39 

235,978.45 

157,318.93 

446,417.83 

46,128.79 

• 

821,916*33 

1 

• 

9  797,281.20 

© 


ett,  et  al. , ) 
pellar.ts ,  : 

i3oord  ; 

tion»  al.) 
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£o.  4687*  Edrin  C.  Bennett,  et  al., 
vs.  Appellants , 
United  3tut«e  Shipping  Board 
Laer^cncy  71 ©et  Corporation,  et  el. 
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7 

4 


3 


ACCOUNTS  OF  Bar  YORK  BOOKS 

*  • 

UNDISTRIBUTED 

COHTRACT  PAYM3TT3  PROFIT 

IABOR  B1TERIAL  AID 

_ ABD  OTiRHEAp _ EH _ 

'  . 1  ‘ 

DISTRICT 

OFFICE 

up®® 

TOTAL 

Ooatraot  91  3*C*Holl  759 

♦1,707,437.85 

£.60,661.94 

£0,203.01 

£6,416.32 

£.914,718.12 

760 

1,638,750*67 

150,661*94 

21,429*24 

18,666.01 

1,629,407.86 

761 

1,632,879*93 

150,661.94 

74,655*03 

20,924.98 

1,879*121*88 

762 

* 

1,732,046.24 

150,661*94 

18,311.92 

22,420*44 

1*923,440*54 

Cost raet  91  Soppl*  Ball  1365 

1,617,319 *58 

180,661.94 

19,603.60 

20,742*28 

1,808,327*30 

1366 

1,606,470.02 

150,661*94 

19.434.87 

20,097*52 

1,795,654*35 

1367 

1,690,928.02 

150,661 .94 

21,630.09 

16,987*24 

1.780,202.29 

1368 

1,626,996.82 

150,661 *94 

19,423.87 

19,825*03 

1,816,906*66 

1369 

1,640,848.14 

150,661*94 

19,130*83 

38,616.10 

1,849,267.00 

1370 

1,598,606*06 

150,661*94 

18,746*09 

35,027*69 

1,805,041*68 

Ooatraot  511  S«C*  Ball  2833 

1,726,563*07 

132,696.33 

14,812*21 

48.306.66 

1,922,378*27 

2834 

1*663,652*07 

132,696*33 

11,695*91 

48,306*66 

1,866,300.97 

TOTAL  SHIP  COSTS 

H9.781.492.47 

£.772,012.06 

♦299,066.66 

♦326,285.83 

#22,170,806 .92 

Interest  Bill  lags 

♦306,874.06 

Supply  sad  Sales  sad  other  Billings 

_ 118.964.04 

TOTAL  ACCOUHT3  RSCBXYA3I2 

425,658*10 

1 

91  3*0*  Undistributed  Charges 

62,487*42 

62,487*42 

367  3*0*  Cancellation  Loss 

20,595*35 

2,211*96 

22,807*81 

387  3*0*  Inventory 

. 

• 

— 

TOTAL  XSWBORGH  CHARGES  OH  DISTRICT  BOOKS 

♦488,346.62 

♦L9.802.087.82 

$1,772,012*06 

$301,278.62 

$336,235*83 

#22,689,959 .76 

PUTS  -  Teachers  aid.  charge*  sot  yet  set  up¬ 


surges  t  A  Co*  1*56 

Jbs*  T.Ryeraon  S  3ona  89*30 

John  ffaaan&fcer  76*95 

Gbas*  Doxfcee  17*20 

We3t  In  giouse  lor  bine  81*85 

Ub.de  haed  ifeges  4.994*06 

Rebate  os  otter  gear  785*35 

latexes t  as  Unpaid  Pees  174,748*36 

Credit  oa  Rydrolio  Telemeter  3.483*50 


5.260*92 

#22,695,220*67 

179,017*21 


TOTAL  ADYAHCES  -  BBTBUHBH  SHIPYARD  AS  AT  JULY  Slst,  1922.  #22,516,203*46 


I 
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SEVBUaQH  SHIPYARDS  KSAUDI?  -  FINAL  REPORT 

STATEWIT  IT.  -  RECONCILIATION  WITH  ADJUSTED  I STRICT  BOOKS  AS  AT  ATCUST 

31,  1922. 

•  i 

1 

CONTRACT  PAYMENT  PROFIT 

EXCESS 

DISTRICT 

ACCOUNTS  ON  KEV  YORK  BOOKS 

UNDISTRIBUTED  i 

LABOR  MATERIAL 

AND 

COSTS  * 

OFFICE 

ro?; 

1 

AND  OVERHEAD 

FEES 

&  EXTRAS 

EXPENSE 

Contract  91  S.C.  Bull  759 

i 

&, 714,142.  94 

►5.53,399.68 

338,301.48 

$16,415.32  $ 

,922 

760 

l 

l 

1,645,362.06 

173,838.66 

19,527.71 

18,566.01  1 

.851; 

761 

i 

i 

1*639*469.53 

176,493.38 

72,753.50 

20,924.98  3 

,90: 

762 

1 

1,738*738.00 

157,353.13 

16.U0.39 

22,420.44  } 

,9tt 

Contract  91  Suppl.Hull  1365 

1*623,746.23 

173,054.52 

17,701.98 

20,742.28  1 

,83f 

1366 

; 

1,611,867.17 

175,525.93 

17,605.20 

20,097.52  1 

,82* 

1367 

i 

i 

1,597,138*68 

193,495.37 

19,728,57 

16,987.24  3 

,82' 

1368 

1,633,048.26 

183,674.61 

17,522.37 

19,825.03  i 

,85< 

1369 

! 

1,646,629.17 

165,579.14 

17,229  .  32 

38,616.10  1 

,866 

1370 

1,604,399.72 

174,825.55 

16,844.59 

35,027.59  3 

,831 

Contract  511  S.C. Hull  2833 

, 

1,732,246*03 

140,000.00 

12,910.70 

48,306.66  3 

,932 

2834 

i 

1,672,167.33 

140,000.00 

9,794.39 

48,306.66  3 

,87C 

TOTAL  SHIP  COSTS 

%  19.858,955.12 

$2,007,239.87  $276,330.20 

6326,235.83  $22 

:,46f 

Interest  Billings 

1132,125.70 

Other  Billings 

107.793*95 

TOTAL  ACCOUNTS  RECEIVABLE 

9 

24 

387  S.C.  Cancellation  Loss 

20,595.35 

2,211.96 

22 

HEN  YORK  BALANCE  -  AUGUST  31st,  1922 

§  24,331. 75A 

§19,879*550.47 

92,007,239.87 

*878, 542.16*  $3Z6.2Z5.e&fc2 

,5X5 

• 

A« 


The  difference  between  the  Advances  to  the  Newburgh  Shl.pys.rds  as  of  July  31*  1922  and  as  of  Augte  t  31*  1922  is  in 
Receivable  Figure  and  is  caused  t$r  Credits  issued  by  the  Supply  and  Sales  Division  in  Augis*. 


Balance  July  31 

,  1922. 

#22,516,203.46 

Credits  issued  by  Supply  &  Sales  Division  in  August 

August  9 

Invoice  #10210— A 

11.81 

24 

10232-A 

6.79 

24 

10240— A 

14.00 

24 

10357-A 

1.25 

28 

10207-A 

226.02 

28 

10 241 -A 

29.85 

28 

10320— A 

5.60 

28 

1049 5- A 

8.05  303.36 

Accounts  Receivable  July  31*  1922* 


the  Ae 

& 


BAIANCE-  AUGUST  31*  1922 


$22*515*900*08 


ACCOUNTS  HECEI VA3IE  AUGUST  31*  1922 


& 


smwwsirt  it. 


x 


,259.42 
,294.44 
,641.39  , 
,921.96  i 

,245.02  , 

,095.7? 

,349.66 

,G70.27 

.053.75 

*097.45 


.*163.39 

,268.38 


*761.02 


,331.75 

,807.31 


■  ■  ■■  ■ 

,900.08^ 


counts 


The  difference  between  the  Reaudit  and  District  Excess  Costs  &  Extras 
figures  is  due  to  the  fact  that  the  cost  of  Extra  Guard  and  Fire 
protection  finance*  out  of  the  Newburgh  Shipyards  has  been  absorbed 
on  the  District  books  as  an  added  E.F.C.Cost. 

Reaudit  Excess  Costs  and  Extras 
Cost  of  Extra  Guard  &  Fire  Protection 
District  Books  -  Excess  Cost  &  Extras 


$216,226.94 
62.515.2 2 
^278,542.16 


The  difference  between  the  Reaudit  and  District  Office  Expense 
figures  is  due  to  the  fact  that  that  portion  of  Salaries  of 
Stenographers  of  Resident  Inspector  and  Resident  Auditor  Pin- 
anoed  out  of  the  advances  to  the  Newburgh  Shipyards  has  been 
absorbed  on  the  District  Books  as  an  added  E.F.C.Cost 
Reaudit  -  District  Office  Expense 
Salaries  Messrs.  Weeks  &  Walker 
District  Books  -  District  Office  Expenses 

l 

The  Newburgh  Suspense  Billings  of  $2,421.62  is  made  up  as  follows*- 
Fhila.  Inv.  Aug.  14,  1922  No.  203711  -  1  Hydro  11c  Telemeter 
To.  In  favor  John  lawmaker  forwarded  to  T.D*Pitts  for  Approval 
Vo.  in  favor  Duikee  A  Co.  *  **  n  M  " 

2  Steam  Lines  not  yet  billed  against  Newburgh  Purchase  Order  S-357 
1  Medicine  Chest  not  yet  H  **  "  n  n  S-710 

7  Nautical  Chart  &  Libraries  not  yet  billed  against  Newburgh 
Purchase  Order  S-671 ,  S-672,  S-5372 
Difference  in  prices  between  charges  to  Contractor  &  billings 
received  from  Rome  Office 


3325,105.00 

1.130.83 

<3326.235.83 


979.00 

76.95 

17.20 

732.98 

112.0G 

656.95 

153.46 


BALANCE  OUTSTANDING  AUGUST  31st,  1922 


2,421.62 


■4,635.13 


>o.  4087.  £aerin  C .  Bennett,  et  al.» 

tj».  Appellants, 
’sited  States  Snipping  2oard 
■Jnergency  Fleet  Corporation,  et  al. 
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fJ  3UHGB  SEIPYARD3  REAGDIT 


FINAL  REPORT 


SCHEDULE  A  -  PUflCUvSE  , ANALYSIS  3HO..ING  MATERIAL  COSTS. 


2 tael  fbr  Contract  91  S.C. 

Steel  for  Contract  511  S.C. 

General  Ship  and  Overhead  materials 

TOTAL  S’JrSGSSCY  PLE-'T  CORPORATION  PURCHASES 

Erne rgency  Fleet  Corporation  Material.  Costs  as  jor  attached  Schedule 
Less  Loss  on  Surplus  Materials  included 
Materials  used  on  and  charged  to  Emergency  Fleet  Corporation 

Steel  used  on  Plant  Construction 
Materials  used  on  NSI  Repair  .7 o rfc 
Materials  use;  on  NSI  Private  Ship  Construction 
uarm-O- Suits  rejected  hy  E.F.C. 

Materials  used  hy  and  charged  to  Newburgh  Shipyards 

Overhead  supplies  charged  direct  to  E.F.C.  Construction  as  per  Schedule  C. 

0 verbs  ad  supplies  drawn  from  stores  for  use  over  E.F.C.  Construction  as  per  Schedule 
Overhead  supplies  &ra?/n  from  stores  ibr  use  on  NSI  Construction  as  per  Schedule  C. 
Overhead  supplies  drawn  from  stores  for  General  Overhead 
Materials  used  for  and  charged  to  Overhead 

Shipment  to  .711  son  Point  on  Barge  C.R. Shaffer 

Less  value  of  Plant  Materials  included  in  shipment 
28  Shots  chain  shipped  to  Pennsecola  s/B  Co. f  Florida 
2  ;etmore  Ash  Hoist  Engines  shipped  to  Metuohen  Warehouse 
4  sets  of  Davit  chipped  to  Fils'll  Point  Storage  Yard 
2  Emerson  Bran ti gen  finches  shipped  to  7711  eon  Point 
Shipments  to  other  yards 

Realizes  from  Sales  of  Steel  Scrap 
Realized  from  Sales  of  other  Scrap 
Realized  from  Sales  of  Scrap. 


TOTAL  USED  AND  ACCOUNTS*'  FOR 


Certification 


n 

r* 

♦i 

*« 

»• 

rt 

n 

r» 

r 

t» 

« 

n 


2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 


DU-206  DO- 709  dated  April  15,  1920 
DM-207  DO-1213  "  "19,  1920 

D14-208  DO-1132  "  May  7th,  1920 

3314-209  DO-1133  n  May  7,  1920 
DM-211  DO-1118  "  June  17,  1920 

DM-213  DO-1252  «  May  7th,  1920 

DM-214  DO-1124  "  June  12,  19  2D 

Dll-257  DO -1270  «  May  18,  1920 

DH-270  DO— 1240  "  June  30,  1920) 

Oct.  13,  1921} 
_  July  1,  1920 

DO-1235  "  May  12*  1920 

DO— 1230  "  Aug.  20,  1920 

D0-1650  "  Novi  llj  1920 

DO-2522  "  Mar.  22j  1923. 

Do-2123  "  Apr.  20,  1921 

DO-2388  »  June  24,  1921 

(Current  Certification) 

DO -2502  dated  lag  2,  1921 
DO— 2557  "  July  if,  1921 


BM-270a  DO-2845 
DM— 279  DO-1128 

DM-309 
DM-314 
DU-412 
DM-448 
DM— 453 
DU-465 
DU-468 
DU-470 
DU-471 


TOTAL  MATERIALS  CERTI?lffi-iS73U^liS3  "  *****  19  *  1920 


Page  Ho*.  3 / 


r 


L'o.  4667.  IMrin  C.  Iieimett,  et  al., 
▼o.  Appellants , 

United  States  Shipping  Hoard 
Skerficncy  Fleet  Corporation,  et  al. 


4X0,284,421.87 
62. 59 7 .22 


428.08 

25,179.19 

48,585.94 

jj&skasL 


8,471.90 

226,989.78 

26,841.05 

270.506.23 


J80,581.65 

680.82 


79,900.85 

15,115.30 

525.94 

2,798.20 

4.658.29 


12,152 .25 


3GHEDU32  "A 


H3L3U&GH  3KIPYAHDS  HE  AUDI? 


JECDKD  HAZ*'  JGKHDCLB  A. 


TOTAL 

S«F »C. 

DIHECT  .’ZATHRIAL 


Steel 

Stern  Frame 
Hadder 
Steel  blasts 
UT  and  non  Y.T  Doors 
Hauser  Pipe 
Hal  lards 

westinghou3G  Turbine  Equipment 
(Hooven  Benslaer  Heciprocating  En  gines 
(Generator  sets 
(Propeller-Shaft  and  Fittings 
Propeller  ,  Blades  and  Spares 
Boilors 
Ups tabes 

Oil  Burning  apparatus 

Blorer  Engine 

Super  Heater 

Settling  Tanks 

Piping  (Sublet)  S  Bansoce) 

Piping  materi als  (Direct) 

Pipe  covering 
PU2Z5>S 

St 09 ring  Engine  and  Telemotor 
Capstan  and  Windlass 
7^  inch  os 

Ventilating  Cowls  and  Piping 
Joiner  Sork  (sublet  J.  Elgar) 

Anchors 
Anchor  Chain 
Awnings  and  Covers 
Booms 

Life  Boat  Davits 
Life  Boats 

Stream  and  Tow  Linos  and  Heels 
Turn  3uckles 
Tools  and  Outfits 

Lindn  Crochery,  Dishes  arxt  curtains 

Lineolum 

Litosilo 

Tiling 

He  frige  rat  or  s 
Fuel  oil 

Plans  &  Aiscellarrecus  Direct  charges 


$3,678*992*07 

63.361.58 
75,286.20 

70.637.58 
40,343.50 

12.343.30 
17,278.68 

1,742,833.82 

157,756.43 

6,634.84 

20.654.58 
106,982.56 
606.836.53 

41.343.30 
28,838.88 

34.113.74 
53,673.42 
36,111.14 

409,901.70 

256,000.00 

89,149.61 

112,639.83 

92,809.08 

72,382.90 

112,451.48 

56,413.00 

231,795.94 

30.489.74 
143,498.74 

29.275.55 

15.684.74 
38,335.92 
35,218.72 

15.578.56 

11.432.56 
16  ,  076.92 
50,255.37 

2,448.51 

21,855.67 

3,972.15 

57,252.00 

59.803.98 

14.230.99 


Unidentified  mat  Is.  as  per  itr.  Bouillons  allcrsance  1401.965.92 
Depreciation  Loss  on  Surplus  materials  52,597.22 

Materials  pura.ased  for  cancelled  ConU  387  SC.  32,017.94 
^atls.  used  in  Construction  of  Federal  Guard 


Barracks 

Material  s  used  in  construction  of  E.F.C.  plant 
Improvomon  t  s 


23,446.92 

1.418.06 


r?r\r^ •  t  rTSV/’O  «, '  o 

ii  .w-vinai  Ajub 


$  10,284,421.87 


$  910,385.05 


I 


642.63 

304,842.84 

304,842.64 

304,842.86 

304,842.86 

3X5,281.80 

315,281.81 

238.24 

6,239.16 

6,240.09 

6,237.31 

6,241.02 

3,010.06 

5,010.06 

243.67 

6,243.67 

6,243.67 

6,243.67 

6,243.67 

6,424.75 

6,424.76 

792.83 

5,792.85 

5,792.83 

5,792.83 

5.792.83 

6,354.64 

6,354.64 

034.35 

4,034.35 

4,034.35 

4,054.35 

4,034.36 

•  - 

-  - 

025.50 

1,025.50 

1,025.50 

1,025.50 

1,026.50 

1,044.15 

1,044.15 

439.83 

1,439.89 

1.439.89 

1,439.89 

1,439.89 

1,499.89 

1,439.89 

283.38 

174,283.38 

174,283.38 

174,283.38 

174 ,283.36 

-  - 

-  - 

073.90 

10,073.90 

10,073.90 

10,073.90 

10,073.90 

L96.75 

41,212.21 

42,372.51 

44,226.4? 

44,604.41 

556.13 

3,556.13 

3.556.13 

3,556.13 

3,556.13 

dO.59 

2,410.59 

2,410.59 

2,410.69 

2,410.59 

584.  80 

2,864.80 

2,884.80 

2,884.80 

2,884.80 

(36.50 

4,336.50 

4,336.50 

4,336.50 

4,336.50 

>76.85 

3,076.85 

3,076.85 

3,076.85 

3,076.85 

00.00 

32,000.00 

32,000.00 

32,000.00 

32,000.00 

99.57 

7,302.95 

7,307.95 

7,002.46 

7,002.46 

47.65 

9,847.47 

9,834.91 

9,994.51 

10,101.69 

67.  65 

7,867.65 

7,867.65 

7,867.65 

7,867.65 

78.41 

6,078.41 

6,078.41 

6.078.41 

6,078.41 

96.51 

8,596.51 

8,596.51 

8,596.51 

8,596.51 

R3.88 

4,329. 8f 

4,329.89 

4,323.68 

4,323.88 

22.16 

13,528.81 

18,365.29 

18,374.64 

18,396.64 

78.64 

2,678.64 

2,678.64 

2,678.64 

2,676.64 

H.85 

12,641.85 

12.641.85 

12,841.85 

22,841.85 

97.00 

2,564.82 

2,574.24 

2,587.84 

2,599.00 

70.49 

i  970.49 

970.49 

970.49 

970.49 

58.34 

2,738.94 

2,738.34 

2,738.34 

2,738.34 

L5.68 

2,515.68 

2,515.68 

2,515.66 

2,515.63 

>4.3?- 

1,294.33 

1,294.33 

1,294.33 

1,294.33 

*5.00 

! 985.00 

985.00 

985.00 

985.00 

58.45 

1,658.45 

1,658.45 

1,655.91 

1,655.91 

54.11 

4,352.25 

4,352.25 

4,354.11 

4,354.11  ~ 

S3.  97 

211.98 

187.64 

217.72 

189.01 

51.73 

1,849.93 

1,849.93 

1,849.93 

1,849.93 

>5.00 

340.00 

340.00 

340.00 

340.00 

>3.08 

5,420.12 

5,219.98 

5,270.39 

6,217.96 

SO.  70 

1,653.62 

4,246.69 

7,987.06 

7,351.93 

>0.00 

800.00 

800.00 

800.00 

800.00 

530.42 

116,830.42 

116,830.41 

116,830.41 

116,830.41 

533.10 

4,383.10 

4,383.10 

4,383.10 

4,383.10 

77,437.50 

3,317.42 

10,327.29 

12,204.25 

78,101.74 

2,891.00 

2,366.49 

2*652.87 

5,265.75 

2,671.32 

32,000.00 

8,517.83 

10,130.62 

8,285.85 

6,078.42 

11,485.53 

23,325.00 

2,324.35 

10,393.76 

1,793.46 

1,587.24 

2,736.34 

2,515.68 

1,290.87 

791.28 


213.13 

1,616.40 

335.00 

3,036.31 

1.515.97 

4,200.50 

116,830.41 

4,383.11 


60,318.93 

3,317.42 

10,327.29 

12,204.25 

78,101.74 

2,891.00 

2,366.49 

2.632.87 
5,265.75 
2,671.32 

32,000.00 

8,719.09 

10,130.62 

10,885.33 

6,078.42 

11,485.53 

23,325.00 

2,324.35 

10,393.76 

1,793.46 

1,587.24 

2*738.34 

2,535.68 

1.290.87 

791.28 


289.36 
1,618.40 
355.00 
3,682.45 
3,046.66 
2(50.83 
U6.630.84 
4*2(63  fll 


®9-'*93 


830,067.30 


833,455*65  839.003.88  839,809.56  786,161.97  790,247.99 


18, 673.12 


32,017.94 


$  32,017.94 


23,446.92 

1,416.06 


$  43,538.10 


lie.  4067.  Edwin  C.  Bennett,  et  &1 .  .1 

▼e.  Appellants,  Ba.-e  lieiJ'O 
United  Utute.  Slipping  Board 
Ifcergency  Sleet  Corporation,  et  al. 


NEWBURGH  SHIPYARD  RfiA'JDIT  -  FINAL  RHP  OR? 


SCFFOTE  ^B**  -  PAYROLL  ANALYSIS  SHOJILG  0 IRHOT  LABOR  C0ST3 


i.o .  cob7.  c.  aennett,  et  al., 

vs.  Appellants, 
United  States  Shipping  Hoard 
^aer^er.cy  Fleet  Corporation,  et  al,, 


P&CC  i.’o .  J/ 


TOTAL 
PAY  ROLL 


TOTAL 

E.F.C. 

DIRECT  LABOR 


•rune 

5,93  7.32 

July 

14,298.74 

AU(JUSt 

39,440.31 

September 

41,597.04 

October 

52,860.05 

November 

60,644.95 

December 

75,281.43 

Jamr  jy 

90,229.47 

151.37 

February 

66,809.93 

210.78 

lAirch 

VC, 31 0.^9 

5,109.33 

April 

96,005.50 

24,951.02 

iky 

138,903.84 

78,467.93 

June 

163,924.86 

90,769.84 

July 

217, #64.17 

129,992.26 

August 

363,017.62 

229,201.64 

September 

303,315.63 

186,323.53 

October 

441,930.69 

277,451.74 

November 

338,769.35 

249,020.29 

December 

371,879.24 

228,665.02 

January 

478,938.68 

2*8,674.34 

February 

394,007.32 

230,502.53 

Llarch 

413, 726.43 

254.088.c5 

April 

379,003.60 

232,412.41 

Hay 

484,323.97 

305,714.02 

June 

398,345.24 

247,844.65 

July 

473,702.24 

300,433.12 

August 

397,810.02 

249,739.95 

September 

393,611.85 

245,006.00 

October 

509,400.44 

311,534.62 

Kovenb  er 

352,476.66 

186,410.31 

December 

334,874.09 

162,999.96 

January 

392,651.39 

170,116.90 

February 

251,789.84 

85,849.62 

ilarch 

284,935.59 

93,892.52 

April 

378,401.99 

124,907.59 

M&y 

309,545.83 

67,822.19 

June 

253,315.36 

40,276.39 

July 

292,273.43 

44,210.60 

August 

218,507.54 

24,707.68 

See tember 

119,361.34 

5,826.89 

October 

164,265.26 

23,695.01 

liovembor 

238,464.10 

31,553.26 

Deceaoer 

287,054.95 

6.926.70 

3EV/BURGH 
759 


NEW  WINDSOR 


46*23 

5,057.77 

18,347.02 

33,102.83 

34.853.64 
51,315.25 

126,755.45 

52.221.65 
60,181.07 
66,619.39 
23,755.97 

635.72 

48.50 

.80 

11.86 


POUGHKEEPSIE 

751 


..'ALDER 


COLD  S^HIG 

l  *r/»r 


C1 

FIRTHCL 


IKS 


2,674.32 

1,876.81 

1,941.62 

18,019.55 

13,859.92 

11,918.94 

20,449.40 

15,355.47 

15,934.77 

25,046.00 

22, 725.44 

24,904.64 

37,901.24 

29,066.4 2 

29,705.97 

71,781.13 

23,949.51 

25,23B.40 

11,592.86 

V. 

39  .2 

87,561.43 

55,362.37 

42,158.40 

26,899.85 

4,1 

L3.S 

27,952.90 

61,999.98 

42,467.24 

26,089.81 

21,9 

LI  •£ 

37,637.04 

63,530.97 

54,261.00 

21,835.02 

22,486.0 

59,720.82 

42,620.40 

83,778.56 

40,740.64 

48,3 

L7.2 

27,028.60 

35,114.90 

40,480.59 

56,085.72 

48,  ra 

>0.1 

10,939.85 

27,355.50 

34,404.  52 

59,168.41 

48,3c 

>6.1 

700.95 

21,071.10 

20,874.19 

65,494.81 

41,41 

>3.4 

i 

4,172.20 

23,876.98 

47,802.53 

64,3  ( 

)8.e 

; 

10,321.36 

35,561.01 

35,61 

>6.4 

13.44 

7,891.92 

26,771.22 

43,035.1 

1.20 

15,610.54 

23, 613. d 

8,054.25 

18,616.1 

9.99 

4.08 

6.57 

•82 

8,305.3 

^11,234,825.87  5,274,396.96  $473,006.15  427,40 0.22 


418,078.51  470,147.07  441,707.49 


429,250.4 


[ 

i 

3 

r* 

Irvington 
_ 1367 

G 

PEBCS.C  ILL 

1363 

o 

ilOIIROE 

1323 

1C 

FISEKIL1 

1370 

3 

40.36 

40.39 

35.91 

• 

35.9 

8 

144.66 

136.85 

148.08 

144*1 

5 

164.16 

110.46 

111.28 

107*6 

6 

1.982.88 

1,176.13 

244.44 

253.2 

8 

16,919.51 

3,721.61 

1,152.06 

1,013.8 

4 

26.215.86 

15,218.57 

835.06 

896.5 

2 

36.486.75 

32,94-5*10 

2,299.13 

2,100.4 

6 

40,155.38 

30,082.25 

6,412.29 

6,146.1 

7 

72,160.79 

52,538.70 

30,855.18 

8,257.8 

7 

63,630.74 

52,086.70 

29,681.77 

15,134.5 

6 

59,020.37 

69,164.03 

59,456.22 

28,711*3 

6 

36,721.64 

52,195.52 

63,666.95 

35,473*6 

1 

33,186.59 

40,688.30 

67,126.64 

44,371.8 

9 

34.457.00 

47,995.43 

67,564.66 

83,498.0 

7,557.29 

27,593.51 

36,286.96 

49,90r.4 

14,089.08 

37,450.14 

35,262.3 

29,759.63 

43,470.2 

4,464.93 

28,740.8 

4,479.63 

18,638.3 

1,388.24 

9,879.9? 

28.80 

I 


428,846.18 


439,781.63 


443,448.00  412,037.35 


24  25  OMIOTLLED 

half  moon  trso  coktr.-.ct 

2332 _ 2334 _ 387  -S.C. 


700.00 

1,500.00 

800.00 

303*06 

1,500.00 


* 

1,078.12 

• 

662*61 

2,996.85 

2,563*22 

9,463.19 

4,956*27 

18,454*77 

4,002.46 

26,410*16 

7,352.90 

41,211.44 

28,481.18 

39,424.44 

25,646.71 

45,120.82 

31,077.56 

55,669*27 

41,217*76 

26,770*31 

25,873.51 

38,463*58 

32,310*92 

65,806*20 

57,834*22 

38,334.83 

29,487.36 

20,647.10 

19,629.29 

26,025.54 

13,185.06 

13,003.97 

11,703*71 

•54 

5,826*35 

23,666*21 

31,553*26 

6,926*70 

458,883.13  403,957*46  6,303*0$ 


E.F.C* 

incidental 

JO HE 

TOTAL 

3.3.1. 

DIRECT  LABOR 

PLANT 

REPAIR 

LABOR 

N.S.I.  PRIVATE 
SR  IP 

CONSTRUCTION 

T'JTAL 

OVERHEAD 

LABOR 

101  4  102 

E. F.C. 

LABOR 

101  *  102 
N.S.I*! 
LABOR 

I 

SPC 

4.864.57 

4,864.57 

i 

1,052.75 

12,395.92 

12,396.92 

1,901.82 

661.67 

28,945.34 

26,790.45 

4,154.89  i 

8,494.97 

951*51 

34,284.60 

31,427.54 

2,857.03 

7,312.44 

658.51 

46,952.12 

43,413.02 

3,539 .10  | 

5,907.93 

416.67 

55,696.98 

50,962.29 

2,734.69  | 

6,947.97 

416.67 

65,451.99 

62,413.09 

3,038.90  | 

9,829.44 

220.00 

638.77 

151.37 

78,018.67 

76,175.23 

1,843.44  i 

12,059.43 

667,84 

361.60 

164.55 

68,817.39 

67,889.83 

927.56  | 

17,781.76 

1380.24 

416*67 

51.56 

5 1,627.25 

51,013.37 

613.88  ] 

19,582.01 

1,931 .95 

826*53 

111.25 

39,557.68 

38,234.42 

1,323.26  i 

31,496.80 

2,175.85 

461*67 

1,566.69 

28,338.16 

26,387.24 

1,950.92  i 

32,097*75 

2243.22 

970.67 

4,175.56 

10,329  «5S 

0,712.14 

1,617.39 

62,825.49 

18,319.11 

654*67 

5,300.73 

20,741.32 

20,343.72 

397.60 

67,050.59 

25,860.35 

964*43 

4,349.56 

29,807.55 

29,262.20 

545.35 

103,928.43 

44,400.70 

1,521*06 

393.15 

27,659.98 

27,342.45 

317.53 

89,357.12 

28,392.77 

2,243*90 

269.23 

31,238.23 

30,641.94 

596.20  j 

133,240.72 

42,363.76 

2,487.29 

5.92 

16,819.92 

15,891.99 

927.93 

122,929  .12 

42,251.75 

2,145*49 

2.22 

12,917.00 

12,081.54 

835.46  ; 

130,297.22 

46, 693.' 2 

1,521.67 

4.44 

18,973/)  7 

15,293.06 

3,660.01 

161,290.77 

10,734.53 

1,771.47  1 

12,234.91 

5,406  .21 

6,828.70  | 

131,269.88 

37,494.17 

1,573.01 

8,146.22 

1,979.66 

6,166.56  | 

151,491.56 

41,321 .22 

1,611 *01 

4 

8,262.71 

1,964.41 

5,298.30  | 

138,328.48 

41,926.79 

1,486*81 

9 

19,422.73 

7,096.53 

12,326.20  j 

159,187.22 

42,248.59 

2,943.01 

8 

10,078.82 

3,311.36 

6,767.46  i 

140,421.77 

41,194.08 

3, 778.97 

3 

5,491.26 

2,328.57 

3,162.69  | 

164,807.86 

37,308.30 

4,533*18 

7 

4,246.24 

1,937.36 

368.19  i 

1,940.69 

143,823.83 

38,259.53 

4,708.14 

9 

7,027.58 

2,957.58 

489.58  ! 

3,580.42 

140,777.47 

37,906.64 

8,671*35 

6 

17,379.21 

3,475.58 

883.03  | 

13,020.60 

180,486.61 

46,425.40 

17,0<i7.78 

7 

22,266.23 

1,869.92 

501.62  ; 

19,894 .69 

143,800.12 

30,687.12 

19,943.58 

5 

31,609.92 

1,769.22 

463.15  i 

29,377,66 

140,264.21 

22,399.91 

24,064.73 

4 

46,762,98 

1,536.43 

760.60 

44,465.95 

175,771.51 

25,146.93 

35,176.27 

3 

36,992.63 

362.81 

429.61 

36,200.21 

128,947.59 

15,802.37 

29,609.68 

2 

42,531.95 

891.04 

1,001.38  i 

40,639.53 

148*511.12 

18,835*42 

44,288*01 

2 

05,142.87 

2,868.39 

1,257.99  | 

81,016.49 

168,351.53 

18,533.29 

43,905*29 

2 

105,394,39 

2,998.09 

1,092.61  > 

101,303.69 

136,329.25 

10,507*94 

45,580*82 

2 

95,150.27 

2,151.97 

2,728.19  | 

90,270.11 

117,888.70 

6,862.87 

38,113*74 

1 

116,961.79 

6,426.06 

1,497.63 

109,038*10 

131,101.04 

6,162*76 

47,092.48 

83,107.73 

7,070.38 

346*52 

75,690.83 

110,692.13 

5,434.74 

39,345.34 

27,545.44 

6,783.45 

32.43 

20,729:56 

85,989.01 

3,666*55 

23,815.65 

60,647.31 

6,966.35 

239.66 

53,441*30 

79,922.94 

3,471*11 

25,655*44 

115,090.35 

4,183.51 

681.08 

110,225.74 

91,820.51 

4,637.98 

31,609*72 

178,023.78 

3,075.70 

4,183.14 

169,944*94 

102,104.47 

2,586*69 

39,729.07 

l 

GO 


16.547.2S  1.822.955.57  731.747.59  90,354.99  1,000,800.40 


4,137,473.34 


845,460.89  554,354. 


SCHEDULE  B 


if 

n 

a/c  115  iso  Si  la  !  Si  IS 

jl&PLACIHO  SHOP  ADMINISTRATIVE  MA BITE*; AHOE  GEN*  SHIP  TEMPLATE  SHOP  k 

Wpgn  jnvrz _ OVERHEAD _ EXPENSE _ AND  REPAIR _ OVERHEAD _ MOLD  LOFT _ 


1,052.75 

1,240*15 

6,385.64 

1,157.82 

5,485.34 

1,168.59 

4,416.26 

1,075.00 

4,372.29 

2,159.01 

» 

5,620.50 

3,350.17 

6,139*99 

4,890.00 

9,469*93 

6,a4.92 

9,442.20 

7,381.33 

19,989.33 

8,869*95 

20,494.46 

8,389*40 

1,957.32 

19,540.74 

13,275.82, 

8,008*48 

1,069*35 

1,624.12 

17,645.96 

12,108.62 

7,427.32 

1,419.79 

1,609*92 

26,528.55 

12,122.79 

16,196.35 

1,549*06 

4 

4 

5,214*99 

29,375.79 

13,899.56 

11,297.72 

932.39 

4,167.09 

43,936.72 

19,916.66, 

18,136*76 

2,231*54 

| 

4,124.77 

48,199.79 

14,715.73 

10,114.17 

1,377.42 

| 

4,472*84 

44,701 .22 

19,859.17 

11,360*41 

1,688*49 

5,487.17 

59,790.48 

32,769.27 

12,568.a 

2,169.34 

'  1 
.  j 

4,390*61 

49,677.97 

24,964*66 , 

11,621 .77 

1,547.49 

*095*90 

4,818*91 

58,034.78 

23,564*53 

13,331.78 

1,614.03 

,296*73 

4,031*67 

A, 986.02 

17,674.44 

10,573.87 

1,350,15 

,969*16 

7,535.  74 

62,290*93 

20,261.54 

13,287.58 

1,650*67 

,962.61 

7,541*53 

63,128.76 

17,995*18  | 

11,849.04 

'971.61 

,522*56 

9,116*63 

68,304*40 

22,009.92 

15,442.89 

569.98 

,634*99 

6,083*47 

53, a  2*65 

19,492*34  , 

11,781.75 

550*96 

,998*63 

6,463*87 

50,852*50 

18,152.39  . 

11,148.73 

583.36 

,326.26 

8,898*69 

63,275*22 

22,290.52 

14,592.37 

650.37 

,611.09 

6,788*04 

54,956*70 

15,343*02  , 

9,895*13 

576.44 

,101.29 

6,775*01 

55,305*03 

17,416*23 

9,651*01 

551.00 

,214.11 

7,951*32 

68,707.67 

23,208.53 

11,338.96 

947.72 

,294*65 

6,252.57 

46,024.05 

19,728*99 

8,667*98 

567*30 

,410*61 

6,746.45 

47,003.42 

18,997.92 

9,497.88 

7a  .41 

,692.52 

9,052.05 

60,482.18 

20,939.87 

12,057.37 

683*96 

,062.25 

7,807.55 

46,035.66 

13,932.49 

9,867.92 

534.60 

,065*42 

7,471,85 

42,428.51 

10,201*13 

10,941.25 

803.88 

l  538*06 

9,325.95 

45,918.80 

10,889.54 

10,393.19 

780.26 

432.37 

9,569.04 

39,913.11 

7,408.03 

7,758.20 

.  8a  .30 

3.76 

5,928.64 

40,564.45 

4,238*62  ! 

6,721.38 

1,049.96 

i  44*13 

6,589.51 

»,  588.35 

4,981.52  i 

6,520.61 

1,072.27 

206.46 

9,064.71 

30,431.72 

7,818.46  ! 

7,390.35 

661*02 

i  43.87 

10,002*89 

31.098.7? 

10,360.65 

7,804.82 

477.79 

1,528. G5 

194,865.85 

1,536,149.71 

610,718.39  i 

382,201.74 

32,193*91 

317 
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SCK22JJL3  "C"  -  0V333AD  BREAKDOWN  IK  ACCORDANCE  WI2H  E.F.C.  CARD  OF  ACCOUNTS  FOR  FABRICATED  ST  SSL  21  IPS 


TOTAL  OVERHEAD 

N.S.I* 

E*F*C* 

1 

2 

3 

OR  REAUDIT 

SLABS 

SHARE 

KEWflURGH 

HEW  WINDSOR 

•  POUGHKSSF 

'SIS 

WA 

BOWS  3-7A2  srs 

OVERHEAD 

OVERHEAD 

759 

_  _  760 

761 

101-102 

Supervising  and  Undistributed  Labor 

$  1,399,614*89 

#  554,354.00 

$  845,460*89 

$56,080*26 

*  66,375.45 

$  60,969. 

69 

$  68, 

103 

Undistributed  Supplies  drawn  from  stores  253,830*83 

26,841*05 

226,989*78 

14,307*99 

13,851*58 

15,076,28 

15, 

Undistributed  supplies  charged  Direct 

8,471*30 

-  - 

8,471.30 

453 *.46 

397*87 

301,98 

< 

104 

Tools 

390,754*66 

63,070.32 

327,684.34 

29,514*49 

26,668*97 

26,087.13 

29, 

114 

Builders  Risk  Insurance 

152,836*38 

152,836*38 

10,249*20 

12,285*00 

13,302.90 

16, 

115 

Replacing  Spoiled  ¥ork 

87,731*70 

87,731.70 

-  - 

-  - 

1,248, 

* 

65 

3, 

116 

Ins  no  ction  and  Certificates  of  Eegistra- 

tlon  Societies 

30,274.07 

, «  - 

30,274.07 

2,924*74 

2,756*37 

2,760, 

10 

2, 

launching  Expenses 

10,397*82 

-  - 

10,397*82 

926*36 

931*75 

472, 

78 

2» 

Trial  Trip  Expenses 

14,487*50 

-  - 

14,487*50 

700*73 

358*56 

1,053.58 

1# 

150 

distributed  2fcop  Overhead 

251,347.97 

94,873*19 

156,474.78 

6,183*19 

8,515*63 

9,293, 

69 

10, 

151 

Distributed  General  Overhead  -  Ad  minis-  2,189*743.50 

639,154*98 

1,550,588*52 

109,427.71 

99,776.09 

104,256, 

|23 

120, 

trative  Expense 

Maintenance  and  Repairs 

695,619.19 

117,666*62 

578,952.57 

56,936*73 

46,858*60 

44,919.84 

51# 

General  Ship  Overhead 

443,047*57 

73,346.72 

369,700.85 

39,947*09 

33,664*33 

32,455, 

69 

33,1 

152 

Distributed  Template  and  Mold  Loft  Exp*  37,895*91 

6,538.24 

31,357.67 

3,099.79 

2,539.71 

2,431, 

96 

2, 

-  - 

Depreciation  under  Contract  511  SC* 

81,828*85 

*.  - 

61*828*85 

•  «• 

—  — 

Ground  Rental  under  Contract  51 1  SC* 

8,911*59 

•  - 

8,911.59 

TOTAL - -  - 

#  6,057,993.73 

#1,575,845.12 

$4,482,148*61 

330,751*74 

#314,979.91 

$314,630* 

! 

70 

$359,' 

r.d.  46S7.  Bdvin  C.  Bennett ,  ot  nl.f) 

vc .  Appellants ,  )  Pa*;©  fco  .  J  /  , 

United  states  shipping  Board  .  J 

-nergency  fleet  Corporation,  ct  «vl.) 


|  5  6  7  8  9  10  14  15 

|DM  cold  SPRIKO  FIRTHCLIFFS  IR7IKGTQS  PSSKSKILL  MOKROB  FISIKILL  HALF  MOON  STORM  KITG 

_ 1365 _ _ 3567 _ ^368 _ 1389 _ 1222 _ 2832 _ 2834 


543.30 

$  72,257.07 

$  67,517.33 

$  64,524*74 

$64,769.46 

$  57,787.52 

$  51,602*66 

$  75,765.34 

$  74,717.60 

305. 16 
107.48 

17,217.36 

52.68 

17,201.79 

178.17 

17,909.25 

7.99 

21,671.69 

18.78 

23,397.69 

25.71 

22,016*02 

24,100*14 

1,279*06 

24,374.43 

315.69 

$36.09 

27,561.52 

26,784.23 

26,759.01 

27,441*35 

27,670.13 

25,710*18 

28,633*24 

25,518.00 

$56.60 

14,633.19 

13,513.50 

12,393.81 

12.393*  81 

13,513.50 

8*849*41 

12,236*32 

13,109.14 

:  26.80 

4,842.22 

16,731.02 

7,711.24 

14,799*04 

9.203.54 

7,786.97 

10,590*20 

11,392.02 

$03.10 

.07.20 

r04«13 

2,727.22 

868*98 

1,582.00 

2,634.55 

800.55 

1,059.22 

2,734.9 2 
503.90 
1,285.08 

2,813.79 

1,006.14 

1,451.30 

2,724.44 

686.00 

1,300.95 

2,704*68 

574.81 

939*42 

1,355.00 

620.10 

360*33 

1,335.16 

899.25 

2,992.20 

>41.21 

10,621.26 

12,288.42 

13,126.61 

13,653.79 

14,622*44 

16*398*52 

20,458*51 

20,771.31 

$49.58 

123,525.27 

120,434.60 

120,977.73 

127,227.  19 

135,453*81 

137.040.55 

173,622*61 

167,331.04 

$63.31 

$96.67 

45,264.64 

27**96.52 

44,113*41 

26,778.83 

42,321.57 

25.661.79 

43,687.71 

26,513.44 

46,800.86 

29,454.20 

47,478*67 

28,876*75 

55*279*99 

34,458*15 

50,530.64 

31,497.39 

$06.72 

,  2,41.12 

2,387.14 

2,237.56 

2,363.49 

2,536*50 

2,574*17 

3,071.73 

2,807.78 

•  - 

mm 

-  - 

-  - 

-  - 

-r 

-  - 

40,914*42 

4,455*79 

40,914,43 

4,455.80 

’47.37 

$  351,10.05 

$352,422*76 

$338,205.20 

$359,810.98 

$-364,177.29 

$352*552*81 

$487,200*93 

$  472,961*88 

SCHEDULE  "C"! 


CANCELLED  S.F 
CONTRACT  DID 
387  SC 


kC. 

CAL 


5*032*43 


$64,750.47 

60.38 


-  - 


4-  - 


6,163.26 

3,096.60 


t- 


4,502.85 


1- 


4  - 


$14,292.29  569.313. 70 
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NSWBDSGH  SHIPYARDS  BBADDIT  -  FfliAl  BZPOBT 


SCHEDULE  D«  -  DEDUCTIONS  FBGM  NEW3UBGH  COSTS 


Materials  from  cancelled  Tug  Contract  387  SC  taken  over  fey  £«P,C,  wider 
Cancellation  agreement  dated  January  15,  1920 

FEderal  Guard  Barrages  feullt  under  Contract  dated  May  28,  1918  and 
'Transferred  to  custody  of  Supply  and  Sales  Division  on  Certification 
2  DM  -  230  -  B0-106  dated  august  20th,  1919 

Fire  Alarm  system  installed  on  form  753  authorization  £B-160  dated 
July  17,  1919  and  transferred  to  custody  of  Supply  &  Sales  Division 

on  Certification  2  DM-457  DO-2281  dated  May  4th,  1921 

%  * 

Mesh  under  shipways  installed  on  form  753  authorization  #9-162  dated 
July  17,  1919  and  transferred  to  custody  of  supply  and  Sales  Division 
on  Certification  2  DM-457-  DO-2281  dated  May  4th,  1921 

Over  expenditure  on  foxm  753  authorisation  for  Construction  A  Pouor  House 
Fence  disallowed  fey  B.F.C*  and  absorbed  fey  KSl  as  item  of  Plaut  Cost 

Power  house  fence  las  tel  led  on  foxm  753  authorisation  #B-163  dated  July 
17,  1919  and  transferred  to  custody  of  supply  and  Sales  Division  on 
Certification  2  DX  -  457  -  DO-2281  dated  May  4th,  1921 

BefUnd  received  from  France  and  Canada  Steamship  Company  on  Voucher  hDl 
for  fuel  oil  and  other  supplies  left  on  Board  at  Delivery 

Charge  accepted  fey  Division  of  Operations  April  20th,  1922  on  outgoing 
1QB,  2-6588  for  balance  Of  fuel  oil  and.  other  supplies  left  on  Board 
vhe©  boats  'were  acceded 
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1EJBU3GH  SHIPY.^EDS  RSAUDIT  -  FI3AL  REPORT 

SCHEDULE  "£"  -  FEES  EARNED  BY  MJW3URGH  SEZPTA2DS  ITIDSR  CONTRACTS  91  S.C.  -  91  S.C.  SUPPLEMENTAL  AND  6X1  S.C. 


APPROVAL 

AUTHORIZATION 

ITEM 

TOTAL 

1 

NEWBURGH 

759 

2 

mi  :7!HDS  ’B 
760 

Fixed  oy  Contract 

Contract  91 

SC 

•  Article  XIX 

"Estimated  Basis  Cost." 

$14,040,000.00 

1,404,000.00 

1,404,000.0 

L.P.  Sanford,  July  28,  1322  and  T.D.Pitts,  Aug.  10,  1922 

Contract  91 

SC 

.  Article  II 

Changes  and  Extras 

j  393,441.20 

53,777.01 

T.D.Pitts,  Fob.  17,  1922  in  letter  to  NeT;burg*h 

Contract  91 

SC 

.  Article  XIX 

Material  Protection 

1  750,000.00 

75,000.00 

75,000,0 

T.D.Pitts,  Nov.  5,  1921  in  letter  to  P.J.ifchcr 

General  Order  38  dated  June  7,  1918  n 

Paying  off  on  Company  Time  / 

20,186.09  * 

2,178.10 

1,966.1 

T.D.Pitts,  Deo.  3,  1921  in  letter  to  P.J.lfcher 

Contract  91 

SC 

•  Articles  XI  end  XIX 

Direct  Labor  Protection 

i  2,040,580.91 

193,381.07 

23.161.93 

194,476.4 

T.D.Pitts,  Dec.  3,  1921  -  N.A.Staytfc  July  26,  1922 

Contract  91 

SC 

•  Articles  XX  and  XIX 

Indirect  Labor  Protection  ✓ 

1  325,594.10  ' 

26,921.9 

T.D.?itts,  Nov.  5,  1921  in  lot  ter  to  P.J.Maber 

Letter  D.H.Cox  dated  Sept.;  17,^1918 

Foremen's  salary  Increases 

i  14,089.76  . 

461.43 

612.9 

T.D.Pitts  Nov.  5,  1821  in  letter  to  P.J.llaher 

General  order  36  May  31,  1918  Section  422 

Clerks  salary  Increase 

5,657.05 

912.45 

723.fi 

T.D.  -’itts,  Nov,  5,  1921  in  letter  to  P.J.Maher 

Letter  D.H.Cox  dated  July  23,  1918 

E.C.Bennetts  salary  Increase 

1  2,712.27 

270.00 

254.6 

Bejectcd  Q?.D*?itts  Dec.  24,  1921  -  H.G.Aron  Jane  7,  1922 

Contract  91 

SO  Articles  XI  and  XIX 

Liability  Insurance  Protection 

Sum  ox  Basis  Cost  md  approved  claims 

Contract  91 

SC 

•  Article  XJX 

"Revised  estimated  Basis  Cost" 

.  17,592.261.38 

1,753,141.99 

1,745,678, 

Balance  sfceot  July  31,  1922 

Contract  91 

SC 

.  Article  XIX 

"Actual  Cast  as  ascertained  try  Audit 

1  16,454,541.76 

1,714,142.94 

1,645,362. 

Fixed  by  Contract 

Contract  91 

•  Article  XIX 

Contract  Savings. 

1  1,127,719.62 

/ 

38,999.05 

100, 315. 

Fixed  by  Contract 

Contract  91 

sc 

•  Article  XIX  Cant. 511  SO.  Art 

•  11—2  Contract  Fees 

1  1,684,000,00 

140,41 8.00 

140,400. 

Fixed  by  shove  computation 

Contract  91 

SC 

•  Article  XIX 

Add.  l/3  Contract  Savings 

!  379,239.87 

12,99  .68 

33,438. 

T.D.Pitts  Sept.  26,  1921  and  Oct.  21,  1921  in  letters  to  Newburgh 

Contract  91 

sc 

i 

.  Art.  Ill 

Cross  Fee  Earned 

Deduct  Penalties  for  Delayed  Delvy. 

1 

|  2,063.239.87 
56,000.00 

153,39  68 

173,636. 

Waived  T.D.  Pitts  Feb.  18,  1922  in  letter  to  B.S.Brown 

Cent*  91  SC. 

Art.XVIII-C  Coat  511  SC. 

11  "  "  Defective 

— 

- — 

— 

Article  71 1-2 

Workmen 

(Amount  credited  to  Newburgh  Shipyards  in  closing  construction  accounts • )  NET  FEES  EARNED  j  2,007,239.87  153,399*68  173,©*# 


I 


Wo.  4687.  Fdv/ii.  C.  Sennett,  ct  al.,1 

vc.  Appell&r.te,  J  Pare  No  .320 
United  States  ii liippinr;  _oard  . 

KL.er.':er:cy  71  Corporation*  et  al . ) 


r 

3 

4 

6 

7 

6 

l 

POUGEKE  PSIE 

fALDEN 

COLD  SPRING 

FIRTH CL IPrE 

IR7IKG?'->N 

PEEKS?!  ILL  i 

i_ 

761 

762 

1365 

1366 

1367 

1368 

r 

1,404,000.00 

1,404,000.00 

1,404,000.00 

1,404,000.00 

1,404.000.00 

1,404,000.00 

^■1 

38,770.87 

51,743.16 

82,540.98 

34,542.29 

34,619.90 

35,021.74 

p 

75.000.00 

75,000.00 

75,000.00 

75,000.00 

75,000.00 

75,000.00 

^1 

1,925.17 

2,164.93 

2,033.97 

1,976.61 

1,974.75 

2,025.11 

E- 

196,670.32 

220,530.79 

212,731.31 

206,851.38 

205,045.26 

209,561.29 

29,414.92 

33,897.89 

35,062.43 

34,550.94 

33,457.65 

34,816.41 

1,078.06 

1385*99 

1,580.66 

1,616.46 

1,647.04 

1,743.37 

¥> 

636.49 

692.44 

488.32 

448,74 

423.17 

433.00 

1 

253.83 

282.20 

282,20 

258.25 

267.01 

271.16 

Ad 

!  1,747,749.66 

1,789*597.39 

1,763,709.81 

1,759,244.67 

1,756,424.78 

1,762.872.08 

>t.-v 

■ 

1,639,469.53 

1,738,738.00 

1,62?, 746.23 

1,611,867.17 

1,697,138.68 

1,633,048^26 

>3 

108,280.13 

50,859.39 

139,963.58 

147,377.50 

159,286.10 

129,823.62 

X) 

140,400.00 

140,400.00 

140,400.00 

140,400.00 

140,400.00 

140,400.00 

>6 

36,093.38 

16,953.13 

46,654.5 2 

49,125.83 

53,095.37 

43,274.61 

>6 

178,493.38 

157,353.13 

187,054.52 

189,525.63 

193,495.37 

183,674.61 

■  i 

— 

14,C0C.C0 

14,000.00 

1 

>6 

i 

176,493.38 

157,353.13 

172,054.  5-". 

175,525.83 

193,495.37 

183,674.61 

1  - ‘ 

SCHEDULE  "E" 


SCHEDULE  "E” 


9  10  14  15 

MONROE  FISHXILL  HAL?  MOON  STORK  KING 

1569 _ 1570  2855 _ 2834 


1,404,000.00 

35,132.57 

**5,000.00 

2,041.99 

208,378.36 

36,970.32 

1,904.03 

448.93 

290.39 


1,404,000.00 

35,772.27 

75,000.00 

1,897.35 

192,954.74 

57,339.69 

1,959.76 

449.95 

302.62 


1,764,166.58  1,749,676.38 

1,646,629.17  1,604,399.72 


117,537.41  145,276.66 


140,400.00  140,400.00  140,000.00  140,000.00 

39,179.14  48,425.55 


179,579.14  188,825.55  140,000.00  140,000.00 

14,000.00  14,000.00  -  - 


165,579.14  174,825.55  140,000.00  140,000.00 
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H3ffB0RGH  SHIPYARDS  KEA0D1T 


FIHAL  REPORT 


SCHEDULE  F*  -  EHSiWSaCT  FLEET  CORPORATION  CHARGES 


TOTAL 


I 

H2W3URGH 


2 

B&f  rfXH 

_ 2S2_ 


Navigating  equipment  furnished  by  E.F.C*  a*  per  Contrast 

Radio  equipment  Installed  T&  Brooklyn  Bavy  Yard 

Additional  Anchor  chain  f urn  1  died  by  Todd  Shipyards 

rod  Him  and  other  eiyanse*  In  oosneotion  with  acceptance 

Dry  Pocflrtag  Painting  and  Repair*  after  Delivery 

Strengthening  engine  Fosl  nation  on  ss.  Poughkeepsie 

Repairs  to  SS.Slbonsy  daaaged  in  collision  with  39#  Petiesklll 

Turbine  Billing*  received  after  material  Protect! on  ms  agreed  to 

Other  Billing*  Received  after  material  Protection  was  agreed  to 

lOtti  District  Excess  Costs  and  Engine  &  Boiler  2br  3 a  Half  Soon  £  Storm 

King 

Cost  of  Special  Guard  on  Tiro  Protection  at  Nevborgh  Shipyard* 

Profit  &  loss  on  Material*  Rebelled  to  Con  tractor 

Oomaittoent*  assume  l  by  E.F.C*  under  Schedule  F  of  38?  Oancell  .Agreement  s 
Unauthorized  «vage  paynents  charged  back  to  the  Newborg£  Shipyard* 


24*949*46 
71 *296.63 
18 tl 70*91 
2^428*17 
23*107*34 
36*323*09 
365*00 
46*872*33 
3,814*34 

1*441*46 

10,763.1 £ 
2*114*23 

18,566.56 


2*079*12 

6*733*13 

14*397*33 

3*196*31 


4*679*08 

361*80 


3,192*33 
1 .067*40 

1,547*22 


2*079*12 

6*682*43 

374*20 

125*00 

3*171*34 


4*379*08 


361.81 


5*192*93 

1,067*3 8 

1,547.22 


DISTRICT  OFFICE  EXCESS  COST  iSD  EXTRAS 


2X4*8 26.94  38,501.48  X9.SZ7.Tl 


PROHATBM  0?  BISTBICI  OFFICE  EXPEE3B 


32S.X0S.00  16,415.32  18,566.01 


TOTAL  EUHHOEHCT  FLEET  CORPORATIOI  CHAR053 


I 


541.331.94  54,716.80 


3B.093.78 


So*  4687.  £dwin  C.  Bennett*  st  ul.,) 

vc.  Appellant <j  ,  i  Pc. ye  So. 
Uni  ted  iJtatce  iihippinc  A>ard  ) 

Bnergency  Fleet  Corporation,  ct  alj 


3GHSDUIE  ’’F" 


4 

«7AiaBK 


6  6 

00  LO  $?RB&  FIRTHCUPFB 


7 

IR7BWT0K 


6  ?  10 
PBKSaiL  JJOHRCE  TISKTILL 


14 

EAXF  UfXB 


16 

320RSJ  XBJG 


0  AU&ELLA'J  IQH  i  E.F.C. 
COBTHAOT  INCIDENTAL 


2,079*12 

6*589.26 


1,044.40 


4*679.06 

361.81 


1^037.29 

1,547.22 


2,079.12 

6,756.64 

968.75 

1,600.77 


4,679.06 

363*27 


3.192.93 

1,064.33 

1,547*21 


2,079.13 

6,741.27 

256.25 

1,690.00 


4,760.93 

363*2.7 


5,192.93 

1,064.83 

1,547.21 


2,079.13 

4,543.95 

5,199.38 

335.00 

2,674.50 


4,679.06 

363*27 


2,079.12 

5,379.40 

489.64 

1,612.48 

365.00 

4,679.06 

363*25 


2,079.12  2,079.12 

6,406.17  5,794.50 

-  336.00 

1,645.30  1,739.24 


4,679.06  4,679.03 

363*25  363.25 


5,192.94  5,192.94  5*192.94  5092.94 

1,064*83  1,064*83  1,064.83  1,064.83 


2,079.12 

6,090.38 


585.00 


113.27 

724.69 

5,192.94 

101*15 


2,079.12 

2,747.15 

156.25 

625.00 


1,547.21  1,547 *21  1,547.21  1,047*21  1,547.21 


74*28 

716.67  - 

5,192.94  — 

101.15  97.71 

-  2,114.25 

1,547*21  — 


CZJZIS^Z 


16,410*39 


17,701.98  17,605.20 


22,420*44  20,74 2.2f  20,097.52 


19,726.57  17,622^7  17,229.32  16,644.69  12,910.70 
16,967.24  19.626.03  38*616.10  36,027.59  46,306*66 


9,794.39  2,211.96  62,315.22 


48*206.66 


1,130*03 


88,830.83  38,144.28  37,702.72  86,715.81  87,347.40  83,845.42  51,872.10  61,217.86  68,101.05  2*211.86  65,445-05 
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and  No.  22,  they  are  admitted,  without  prejudice  to  the 
rights  of  the  defendants.  The  Auditor  will  rul^  upon  the 
relevancy  and  admissibility  of  said  exhibits  parked  for 
identification  when  the  entire  record  is  before  hiip. 

The  foregoing  papers  and  documents  being  Received  in 
evidence  are  as  follows: 

i 

323  Ptf.  I.  0.  Exhibit  No.  1,  Russell.  Eq.  42767.  Filed 
Oct.  13,  1925.  H.  L.  Davis,  Auditorl  Supreme 
Court,  D.  C.  I 

Copy.  | 


Form  4502 


United  States  of  America,  United  States  Shipping  Board. 

October  lj.3,  1925. 

I  lierebv  certifv  that  the  annexed  is  a  true  and  correct 
photostatic  copy  of  memorandum  dated  Decembeif  19,  1922, 
from  Special  Examiner  Tiklen  Adamson  to  Joseph  Fair¬ 
banks,  Director  of  Claims,  the  original  of  which  is  on  file  in 
the  United  States  Shipping  Board. 

In  witness  whereof,  1  have  hereunto  set  my  band,  and 
caused  the  seal  of  the  United  States  Shipping  Board  to  be 
affixed,  on  the  dav  and  year  first  above  written. 

[seal.]  ‘  ‘  ROY  H.  MORRIILL, 

Secret  anf  l' idled  Slab's  SJiip/jiiiff  Hoard. 

324  December  19,  1922. 

Refer  to  TAl/EDM 


From:  Tilden  Adamson,  Special  Examiner. 

To:  Joseph  Fairbanks,  Director  of  Claims.  I 

Subject:  Claim  of  Newburgh  Shipyards,  Inc.  I  > 

The  settlement  figure  of  $200,000  which  the  Newburgh 
Shipyards,  Inc.  has  agreed  to  accept  is  $6,326.35  less  than 
the  net  credit  balance  to  the  claimant  after  giving  effect  to 
allowances  on  the  four  items  of  the  claim  which  merit  con¬ 
sideration.  | 

As  a  matter  of  fact,  the  settlement  at  $200,000  is  better 
for  the  Fleet  Corporation  than  is  indicated  by  this  $6,326.35, 
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EDWIN  C.  BENNETT  ET  AL.  VS. 


because  if  depreciation  had  been  figured  at  approved  rates 
from  dates  of  additions  to  plant  the  credits  to  Newburgh 
would  have  been  much  larger,  in  my  opinion. 

In  the  absence  of  audit  figures  showing,  month  by  month, 
the  cost  of  the  various  improvements  to  plant,  it  was  neces¬ 
sary  to  proceed  on  the  assumption  that  the  additions  of  a 
given  year  were  made  in  equal  amounts  in  each  of  the 
twelve  months.  The  greatest  additions  were  in  1018,  when 
$1,356,240.26  was  expended  on  plant  improvements.  As  the 
shipbuilding  program  started  early  in  the  Spring  of  that 
year  and  the  plant  had  to  be  fairly  complete  before  ships 
were  built,  it  is  likely  that  most  of  the  $1,356,240.26  was 
spent  early  in  the  year.  The  depreciation  has  been  calcu¬ 
lated  on  the  assumption  that  the  additions  were  added  at 
the  evenly  distributed  rate  of  $113,020.02  per  month.  The 
result  is  that  the  1018  depreciation  on  additions  in  1018 
averages  only  five  and  a  half  (5,._.)  months.  The  method 
used  favors  the  Fleet  Corporation  and  appears  to  be  the 
only  fair  method  to  employ  so  long  as  the  detailed  plant 
costs  as  made  ihonth  bv  month  are  not  available. 

Using  the  approved  rates  of  depreciation  for  each  class 
of  plant  facilities,  the  depreciation  for  the  three  years  cov¬ 
ered  by  the  Fleet  contracts  was  $514,367.60,  distributed  as 
follows: 


Year. 

1818 

191.9 

1920 


Total. 


$98,155  58 
198,090  07 
218,142  15 


Contract 
01  S.  C. 

$96,958  13 
172,793  96 
18,325  94 


<  ’out  ra<t 

oil  s.  C. 


$  IS, 065  81 
75,302  08 


Private  work. 

$1,197  25 
7,230  30 
124,515  53 


Total  $514,567  60  $288,05(5  03  $93,368  49  $132,943  08 

The  foregoing  distribution  is  based  on  the  direct  labor 
performed  on  each  Fleet  contract  and  on  private  work. 
The  amount  chargeable  to  the  Fleet  Corporation  contracts 
is  as  follows: 

Contract  91  S.  C.  $288,056  03 


“  511  S.  C 


93,368  49 


Total 


$381,424  52 
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325  This  allowance  costs  the  Fleet  Corporation  only  a 
part  of  the  $381,424.52,  because  of  the  effect  upon 
savings.  On  Contract  511  S.  C.  the  full  amount  of  $93,- 
368.49  is  a  cost  to  the  Fleet  Corporation  as  no  savings  are 
involved. 

On  Contract  91  S.  C.  it  costs  the  Fleet  Corporation  only 
$96,018.67  to  allow  $288,056.03  in  depreciation.  The  full 
amount  allowed  is  added  to  actual  costs  of  ships,  hut  not  to 
the  revised  basis  cost,  so  that  savings  are  reduced  by  $288,- 
056.03.  If  the  depreciation  were  not  allowed,  the|Fleet  Cor¬ 
poration  would  have  to  pay  out  two  thirds,  or  $192,037.36  in 
the  form  of  savings.  Therefore  the  depreciation  allowance 
costs  the  Fleet  Corporation  only  one  third  of  tpe  amount 
allowed,  as  shown  below: 

Depreciation  allowed . $288,056  03 

Reduction  in  savings .  192,037.35 

°  i  7 


Net  cost  to  Fleet  Corporation  .  $96,018.68 


Mr.  Milliken  has  recommended  three  other  allowances,  as 
follows : 


Compensation  &  liability  insurance .  $60,170  80 

Refund  of  excess  premiums  on  Builders'  Risk 

Insurance  . . 

Restoration  of  cleats  &  magazines  to  revised 
basis  cost  . 


14,072  57 
7,475  10 


Total  .  $81,718.47 

In  my  opinion  these  allowances  are  obligatory.  The  com¬ 
pensation  and  liability  insurance  is  not  on  a  per  man,  hut  a 
per  wage  dollar  basis.  When  the  Fleet  Corporation  in¬ 
creased  wages,  the  insurance  was  increased  automatically 
and  inevitable.  Wages  and  insurance  flowed  together.  So 
long  as  we  admit  liability  for  wage  increases,  we  Should  ad¬ 
mit  liability  for  insurance  cost  due  to  such  increases. 

As  for  the  Builders'  Risk  insurance  of  $14,07(2.57,  this 
should  have  been  allowed  as  a  matter  of  course.  I  Our  own 
Insurance  Department  admits  that  we  overcharged  the 
agent  to  an  amount  of  $14,072.57.  This  has  beeiji  charged 
against  the  agent,  and  credited  to  him  as  his  allowance  on 
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ship  cost,  so  that  it  is  a  wash  transaction  up  to  this  point. 
However,  as  it  has  been  included  in  ship  costs  and  could 
not  be  added  to  revised  basis  cost,  the  net  effect  has  been  to 
reduce  savings  by  $14,072.57,  and  to  cut  down  the  agent’s 
share  by  one  third  of  this  amount,  or  $4,690.85.  The  excess 
premium  should  be  taken  out  of  ship  costs  and  the  debits 
against  the  agent  reduced  by  $14,072.57.  This  will  increase 
the  savings  bv  a  similar  amount,  and  the  net  effect  will  be 
to  cost  the  Fleet  Corporation  two  thirds  of  the  increased 
savings  or  $9,281 .70,  half  of  which  goes  to  the  agent. 

The  $7,475.10;  for  cleats  and  magazines  should  be  added 
to  the  revised  basis  cost,  thereby  adding  that  much  to  sav¬ 
ings  and  increasing  the  agent's  share  bv  one-third  of  the 
amount. 


The  net  effect  on  savings  of  the  allowances  on  the  four 
items  discussed  is  illustrated  below: 


326  Reduction  in  savings  by  depreciation  al¬ 
lowance  .  $288,056  03 

Less  increase*  in  savings: 

Compensation  in  insurance  $60,170  80 

Builder's  risk  insurance  14,072  57 

Cleats  and  magazines  7,475  10 


Total  increase 


81,718  47 


Total  reduction  in  savings  $206,337  56 

Agent  loses  one  third  of  reduction  .  68,779  19 

The  effect  on  the  claimant: 

The  claimant  gains  in  depreciation  $288,056  03 

The  claimant  loses  in  savings  68,779  19 

Net  gain  to  claimant  on  91  S.  C .  $219,276  84 

Add  additional  depreciation  on  511  S.  C.  11,539  64 

Total  new  credits  to  claimant .  $230,816  48 

Deduct  audit  debit  balance .  24,490  13 

Net  amount  due  to  claimant .  $206,326.35 
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The  agent  lias  agreed  to  accept  $200,000  in  settlement, 
which  would  make  the  net  effect  on  Fleet  costs  as  follows: 

i 


Fleet  would  pay  claimant . $j200,000  00 

Fleet  would  wipe  out  debit  of  .  24,490  13 

-| - — 

Total  to  claimant .  $j}24,490  13 

Less  reduction  in  savings  to  employees  |  68,779.19 

Net  cost  of  settlement .  $i  55,710  94 


In  other  words,  the  net  cost  of  the  proposed  settlement 
will  be  $155,710.94  more  than  we  would  have  to  pay  on  the 
existing  basis  regardless  of  the  claims. 

o  o 


TILT) EN  ADAMSON, 

Special  Examiner. 


T.  ().  Exhibit  No.  10,  Ftp.  Eq.  42767.  Filed  Oct. 
13,  1925.  11.  L.  Davis,  Auditor  Supreme  Court 


D.  C. 


Form  4502. 


United  States  of  America,  United  States  Shipping  Board. 

i 

September  1|9,  1925. 

1  hereby  certify  that  the  annexed  is  a  true  aijd  correct 
copy  of  an  extract  from  the  minutes  of  a  meetijng  of  the 
United  States  Shipping  Board  held  December  22,  1922,  as 
shown  by  tlx*  oflieial  minutes  of  the  United  States! Shipping 
Board  in  the  custody  of  the  Secretary  of  the  Unified  States 
Shipping  Board. 

In  witness  whereof,  1  have  hereunto  set  my  hand,  and 
caused  the  seal  of  the  United  States  Shipping  Board  to  be 
affixed,  on  the  dav  and  vear  first  above  written. 

[seal.]  ‘  ’  ROY  11.  MORRILL, 

Secretary  United  States  Ship  pin  g\  Board. 
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328  United  States  .Shipping  Board,  Washington. 

December  22,  1922. 

Mrnntrmt/hnn  for  (  omr.  Benson. 

The  Shipping  Board  at  a  meet  ins;  today  referred  to  you 
the  recommendations  of  (Icneral  Counsel  Parker,  as  set 
fort!)  in  the  attached  memorandum,  dated  December  19, 
1922,  with  reference  to  the  settlement  of  certain  claims  of 
Xewburirh  Shipyards,  Inc.,  and  empowered  yon  to  approve 
settlement  under  the  conditions  recommended  by  tin*  pay¬ 
ment  of  the  sum  recommended  or  less. 

Kindlv  notify  this  ollice  of  vour  filial  action  in  order  that 
%  *  • 

all  interested  parties  mav  be  notified  and  the  record  closed. 

CLIFFORD  W.  SMITH, 

Secret  arfh 

End. 

CC.  (Jen.  Counsel  Parker,  Claims  Comm.  Mr.  Lansdale. 
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December  19,  1922. 


From:  Channeey  (i.  Park(*r.  (Jeneral  Counsel. 

To:  United  States  Shipping  Board. 

Subject:  Xewburnh  Shipyards,  Inc.,  14  Claims  Airirre- 
i^at intc  $930.81 4.3,:>.  Serials  3318-19,  3322  to  33,27,  3,333  to 

•  I*)*)  /  ,  »  W  *4  •  •>•)»),*, 

Xe-otiated  Settlement. — $290,000  to  be  paid  in  full  for  all 
claims.  Tin*  Fleet  Corporation  to  take  over  all  commit¬ 
ments  excepting  claim  of  Stephen  Ransom,  Inc.  upon  which 
a  suit  is  now  beim;  brought  against  Xewbundi  Shipyards, 
Inc. 

The  making  of  this  negotiated  settlement  involves  the 
following  allowances : 


1.  Serial-3,318,  i  Adjust wmt  of  Estimated  Basis  ('ost. 

Amount  Allowed,  $(>0,170.80. 

This  represents  money  actually  paid  for  liability  insur¬ 
ance  on  excess  wages,  the  waives  having  been  later  ap¬ 
proved  by  the  Fleet  Corporation,  and  is  a  claim  which  is 
uniformly  allowed  on  facts  after  they  have  been  ascertained. 
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The  facts  show  that  the  claimant  is  entitled  to  thi|s  allowance 
and  it  is  recommended. 

2.  Serial-3319.  Refund  of  Excess 

Risk  Ins . 

Amount  Claimed,  $41,(51 8.f>f). 

Amount  Allowed,  $14,072.57. 

Tn  May  1919  claimant  wrote  the  owner  protesting  against 
the  then  existing  rate  charged  for  Builders  Risk  Insurance 
by  the  Fleet  Corporation  and  notifying  us  that  such  insur¬ 
ance  could  be  secured  from  outside  companies  at  a  much 
less  rate.  The  Fleet  Corporation  replied  that  if  this  could 
be  shown  by  proper  evidence  the  rate  of  insurance  would  be 
reduced  so  as  to  meet  competition.  The  claimant  has  shown 
that  from  the  time  that  such  notice  was  given  to  the  Fleet 
Corporation  such  reduced  rate  of  insurance  could  be  pro¬ 
cured.  Allowance,  therefore,  has  been  made  on  that  basis, 
excepting  claims  for  excess  premiums  on  insurance  pro¬ 
cured  prior  to  that  date. 


Premiums  on  Builders 


3.  Depreciation  on  Plant  and  Equipment. 


The  rate  for  depreciation  was  fixed  by  the  Comp- 
330  troller's  Department  under  the  directioji  of  Tilden 
Adamson,  whose  memorandum  accompanies  this  re¬ 
port.  The  manner  in  which  it  is  worked  out  also  appears 
from  the  report.  The  contractor  provided  and  financed  his 
own  shipyards.  The  contracts  were  on  a  cost  plus  fixed  fee 
and  profit  sharing  basis.  The  items  of  cost  we  *e  named  in 
the  contracts  and  in  the  judgment  of  the  Legal  Department, 
cover  the  item  of  depreciation  of  plant  as  one  of  the  ele¬ 
ments  of  cost.  No  amortization  has  been  allowed,  though 


this  was  clamied  and  the  claim  has  been  set-up  bn  approved 
rates  of  depreciation  and  on  the  basis  contained  in  Mr. 
Adamson’s  report.  The  overhead  lias  been  spread  over 
the  Fleet  Corporation  work  and  private  work  iproportion- 
ately. 


14 — 4687a 
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4.  Refund  of  Credit  for  Omission  of  Cargo,  Batten  Cleats 

and  Magazines. 

Amount  Claimed,  $15,575.10. 

Amount  Allowed,  $7,475.10. 


This  is  a  construction  claim  and  lias  been  approved  by  the 
Construction  Division. 

The  total  of  these  items  amounts  to  $403,1 42.99,  against 
which  the  Fleet  Corporation  has  credits  reducing  the  net 
balance  to  $206,326.35.  The  net  effect  of  the  allowance 
$463,142.99  would  be  to  give  the  builder  a  final  credit  of 
$206,326.35  after  considering  total  credits  and  total  debits 
on  all  contractual  relationships. 

The  contractor  lias  agreed  to  accept  $200,000  in  full  settle¬ 
ment  of  all  claims,  provided  that  the  Fleet  Corporation 
will  take  over  all  commitments,  except  that  of  Stephen 
Ransom,  Inc.,  which  has  already  brought  suit  against  the 
Newburgh  Shipyards,  Inc.,  and  which  the  Fleet  Corpora¬ 
tion  has  refused  to  be  responsible  for. 

It  is  therefore  recommended  that  this  sum  be  awarded. 
Attention  is  drawn  to  the  large  amount  disallowed  on  this 
settlement  $487,671.36,  on  many  of  which  there  would  be  a 
strong  probability  of  considerable  allowances  being  made, 
should  the  matters  proceed  to  suit. 

(Sgd.)  CHAUNCEY  G.  PARKER. 

!  General  Counsel. 


331  Washington,  1).  C.,  December  21,  1922. 

United  States  Shipping  Board  Emergency  Fleet  Corpora¬ 
tion,  Washington,  D.  C. 


Gentlemen  : 

Attention  Col.  Joseph  Fairbanks. 

Referring  to  the  negotiated  settlement  of  $200,000.00  to 
be  paid  to  Newburgh  Shipyards,  Inc.  by  the  Emergency 
Fleet  Corporation,  the  Newburgh  Shipyards  Inc.  hereby 
wish  to  state  that  to  the  best  of  of  its  knowledge  and  be¬ 
lief  all  bills  for  material,  labor  and  various  subcontractors’ 
charges  have  been  paid  in  full,  with  the  exception  of  the 
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claim  of  Stephen  Ransom  Inc.  for  about  $5,300.00,  which 
claim  the  Newburgh  Shipyards  Inc.  are  to  settle  with  the 
Stephen  Ransom  Inc., — and  also  one  claim  of  Samuel 
Smith  &  Co.,  in  connection  with  boilers  furnished  on  Emer¬ 
gency  Fleet  Corporation  ships,  amounting  |  to  approxi¬ 
mately  $7,300.00,  which  claim  we  have  been  notified  bv  your 
Comptroller’s  Department  that  the  Emergency  Fleet  Cor¬ 
poration  are  negotiating  full  and  complete  settlement 
directly  with  Samuel  Smith  &  Co. 

This  claim  of  Samuel  Smith  &  Co.  is  therefore  the  only 
commitment,  which  to  the  best  of  our  knowledge  and  be¬ 
lief  would  be  assumed  by  the  Emergency  Fleet  Corpora¬ 
tion  under  the  provisions  of  the  negotiated  settlement  of 
$200,000.00. 

Yours  very  truly, 

NEWBURGH  SHIPYARDS  INC. 

( Sgd. )  By  GEO.  HUTCHINSON, 

President. 

332  Ptf.  I.  O.  Exhibit  No.  17.  42707.  F  led  Oct.  13, 
1925.  H.  L.  Davis,  Auditor  Supreme  Court  D.  C. 

Form  4502. 

United  States  of  America,  United  States  Shipping  Board. 

October  13,  1925. 

I  hereby  certify  that  the  annexed  is  a  true  land  correct 
photostatic  copy  of  memorandum  dated  December  22,  1922, 
from  Commissioner  W.  S.  Benson  to  the  Secretary,  the 
original  of  which  is  on  file  in  the  United  Statjes  Shipping 
Board. 

In  Witness  Whereof,  I  have  hereunto  set  mjc  hand,  and 
caused  the  seal  of  the  United  States  Shipping  Board  to 
be  affixed,  on  the  day  and  year  first  above  written. 

[seal.]  *  *  ROY  H.  MORRILL, 

Secret arii  United  Staff's  Shipping  Board. 


Form  3101. 

10- 20—1,000  M. 

11- 7538. 


414.8. 
N.  42  b. 
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333  United  States  Shipping  Board. 

Inter-Office  Memorandum. 

December  22,  1922. 

From:  Commissioner  W.  S.  Benson. 

To:  The  Secretary. 

Subject:  Claim  of  Newburgh  Shipyards. 

This  is  to  advise  that  T  concur  in  the  recommendations 
of  General  Counsel  Parker  for  settlement  of  the  claims  of 
the  Newburgh  Shipvards  bv  the  payment  of  $200,000.00. 

W.  S.  BENSON. 


334  I.  O.  Exhibit  No.  18.  Eq.  42767.  Filed  Oct.  13, 1925. 
H.  L.  Davis,  Auditor  Supreme  Court-  D.  0. 

Form  4502. 


United  States  of  America,  United  States  Shipping  Board. 


September  18,  1925. 


I  herein*  certify  that  the  annexed  is  a  true  and  correct 
photostat  copy  of  agreement  dated  January  12,  1923,  be¬ 
tween  Newburgh  Shipyards,  Inc.,  and  the  United  States 
Shipping  Board,  acting  by  and  through  the  United  States 
Shipping  Board  Emergency  Fleet  Corporation,  the  original 
of  which  is  on  file  in  the  United  States  Shipping  Board. 


In  Witness  Whereof,  I  have  hereunto  set  my  hand,  and 
caused  the  seal  of  the  United  States  Shipping  Board  to 
be  affixed,  on  the  day  and  vear  first  above  written. 

[seal.]  ‘  *  HOY  II.  M  OR  KILL, 

Secretary  United  Staff's  Shipping  Board. 


E.  L.  M.  Arcliev. 

w 


Att.  to  91  and  (511 ). 

Settlement  Agreement  and  Release ,  Newburgh  Shipyards , 

Inc.,  Newburgh ,  N.  Y. 


Serials  3318-3327,  3335-3337,  3348  and  3349,  and  3359. 


Agreement  entered  into  this  12th  dav  of  January,  1923, 

v— '  »  r  7  7 

between  Newburgh  Shipyards,  Inc.,  a  corporation  organized 


U.  S.  SHll’L’ING  BOARD,  ETC.,  ET  aL 


213 


and  existing  under  the  laws  of  the  State  of  Deleware,  party 
of  the  first  part,  and  United  States  Shipping)  Board,  acting 
as  such  and  also  in  behalf  of  the  United  Statics  of  America, 
by  United  States  Shipping  Board  Emergency  Fleet  Cor¬ 
poration,  a  corporation  organized  and  existing  under  the 
laws  of  the  United  States  for  the  District  of  Columbia,  and 
hereinafter  referred  to  as  the  Fleet  Corporation,  party  of 
the  second  part,  witnesseth: 

Whereas,  the  Fleet  Corporation  and  the 
first  part  entered  into  an  agreement  in  waiting  bearing 
date  the  29th  day  of  October,  1917,  and  known  as  Contract 
91 -SO,  for  the  construction  by  the  party  of  tl 
agent  for  the  Fleet  Corporation  of  4  steel 


party  of  the 


ic  first  part  as 
cargo  vessels 

on  a  basis  of  cost  plus  a  fee;  and  the  same  Parties  entered 
into  a  further  agreement  in  writing  bearing  date  the  16th 
day  of  March,  1918,  and  known  as  Contract  j  Supplemental 
to  91-SC,  providing  for  construction  by  the  party  of  the 
first  part  as  agent,  of  6  additional  vessels  of  tjlie  same  type; 
and  the  same  parties  entered  into  a  third  jagreement  in 
writing  bearing  date  the  9th  day  of  September,  1918,  and 
known  as  Contract  511-SC,  providing  for  construction  of 
2  steel  cargo  vessels;  and 

Whereas,  the  party  of  the  first  part  has  (July  filed  with 
the  United  States  Shipping  Board  certain  claims  and  de¬ 
mands  arising  out  of  the  aforesaid  contracts  and  matters 
incidental  thereto,  aggregating  $950, 814.3b,  and  the  Fleet 
Corporation  has  claimed  credits  against  the  party 
336  of  the  first  part  aggregating  $256,816.34;  and 

Whereas,  the  parties  hereto  have  agreed  to  settle 
and  compose  the  aforesaid  matters  in  the  manner  following, 
that  is  to  say:  that  the  claims  of  the  party  of  the  first 
part  be  allowed  to  the  extent  of  $463,142.99;  :hat  the  Fleet 
Corporation  pay  to  the  party  of  the  first  part  in  full  settle¬ 
ment  of  all  said  claims  the  sum  of  $200,000.00,  and  write 
off,  or  discharge,  the  amount  of  the  aforesaid!  credits  in  its 
favor;  and  that  the  Fleet  Corporation  assump  liability  for 
any  and  all  commitments  of  the  party  of  the  first  part  in 
the  premises  excepting  a  certain  commitment-claim  of 
Stephen  Ransom,  Inc.,  of  New  York  City,  which  is  the  sub¬ 
ject  of  litigation  in  the  Supreme  Court  of  the  State  of  New 
York,  between  Stephen  Ransom,  Inc.,  as  plaintiff,  and  the 
party  of  the  first  part,  as  defendant;  and 
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Whereas,  on  the  22nd  day  cf  Dec-ember,  1922,  the  United 
States  Shipping  Board  duly  approved,  ratified  and  con¬ 
firmed  t lie  aforesaid  terms  of  settlement; 

Now,  therefore, ! in  consideration  of  the  premises  and  of 
the  mutual  covenants  herein  contained,  and  upon  other 
good  and  valuable  considerations,  it  is  agreed  by  the  parties 
hereto  as  follows: 

First. 

The  Fleet  Corporation  will  pay  to  the  party  of  the  first 
part,  upon  execution  and  delivery  of  this  agreement,  the 
sum  of  $200,000.00. 

Second. 


The  party  of  the  second  part  assumes  liability  to  settle 
any  and  all  commitments  of  the  party  of  the  first  part 
arising  out  of  the  aforesaid  contracts,  if  any  there  be,  ex¬ 
cepting  the  claim  of  Stephen  Ransom,  Inc.,  more  fully  de¬ 
scribed  above. 

Third. 


The  party  of  the  second  part  agrees  that  the  aforesaid 
credits  in  favor  of  the  Fleet  Corporation  against  the  party 
of  the  first  part  be  hereby  fully  discharged  and  released. 


Fourth. 


The  party  of  the  first  part  agrees  to  accept  payment  of 
the  aforesaid  sum  in  full  settlement  of  its  said  claims  and 
does  further  covenant  ami  agree  to  release  forever  and 
discharge,  and  by  these  presents  does  release  forever  and 
discharge  and  agree  to  hold  harmless  the  party  of  the 
second  part.  United  States  Shipping  Board  Emergency 
Fleet  Corporation,  and  the  United  States  of  America, 
from  any  and  all  claims,  damages,  causes  of  action,  suits 
and  charges  of  whatsoever  kind  and  nature  which  against 
them,  or  any  of  them,  it  had,  has  or  may  have;  and  does 
further  agree  to  indemnify  and  hold  harmless  the  party 
of  the  second  part,  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  and  the  United  States  of  America, 
of  any  liability  upon  the  claim  of  Stephen  Ransom,  Inc., 
more  particularly  described  above. 
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Fifth.  ! 

This  agreement  shall  be  executed  in  triplicate  and  the 
respective  originals  shall  be  known  as  Parts  Ij,  II  and  III. 
Parts  I  and  III  shall  be  delivered  to  the  party  of  the 
second  part  and  Part  II  to  the  party  of  the  first  part. 

I 

In  witness  whereof,  the  parties  hereunto  have  executed 
this  agreement  by  causing  the  same  to  be  signed  respect¬ 
fully  by  an  officer  of  the  party  of  the  first  pai^t  and  by  an 
officer  of  the  Fleet  Corporation,  acting  for  the  jparty  of  the 


second  part  as  aforesaid,  and  by  causing  tl 


seals  of  the  party  of  the  first  part  and  of  the  Flpet  Corpora¬ 


tion  to  be  hereunto  affixed,  duly  attested,  on 
vear  first  above  written. 


e  corporate 


the  day  and 


NEWBURGH  SHIPYARDS,  INC., 
By  GEORGE  HUTCHINSON, 


Pre 


Attest  :  J.  B.  O’REILLY, 
[seal.]  Secretary. 


sident. 


UNITED  STATES  SHIPPING  BOARD, 
Bv  UNITED  STATES  SHIPPING  BOARD 
EMERGENCY  FLEET  CORPORA¬ 
TION, 

By  j.  w.  McIntosh, 

Director  of  Finance. 

Attest :  CLIFFORD  W.  SMITH, 

[seal.]  Secretary. 


Approved : 

ALISON  M.  LEDERER. 


ract  Settle- 


ALISON  M.  LEDERER, 

Assistant  Counsel ,  in  Charge  of  Couth 
ment  Bureau ,  United  States  Shipping  Board , 
Emergency  Fleet  Corporation. 


C.  G.  PARKER,  G.  C. 
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338  I.  O.  Exhibit  No.  10,  Ptf.  Eq.  42767.  Filed  Oct. 
13, 1925.  H.  L.  Davis,  Auditor  Supreme  Court  D.  C. 

Form  4502. 


United  States  of  America,  United  States  Shipping  Board. 

October  13,  1925. 

I  hereby  certify  that  the  annexed  is  a  true  and  correct 

v  mf 

photostatic  copy  of  memorandum  dated  December  19,  1922, 
from  Chauncey  G.  Parker,  General  Counsel,  to  the  United 
States  Shipping  Board,  the  original  of  which  is  on  file  in 
the  United  States  Shipping  Board. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand,  and 
caused  the  seal  of  the  United  States  Shipping  Board  to 
be  affixed,  on  the  day  and  year  first  above  written. 

[seal.]  ‘  *  HOY  II.  MORRILL, 

Secretary  United  States  Shipping  Board. 

339  Form  No.  7148  (12-21—400  M) ;  11-7638. 


United  States  Shipping 


Board  Emergency  Fleet  Corpo¬ 
ration. 


Inter-Office  Memorandum. 

December  19,  1922. 

From:  Chauncey  G.  Parker,  General  Counsel. 

To:  United  States  Shipping  Board. 


Subject:  Newburgh  Shipyards,  Inc. 

14  (Maims  Aggregating  $950,814.35 


Serials  3318-19 

3322  to  3327 
3335  to  3337 
3348-49 
3359 


Negotiated  Settlement — $200,000  to  be  paid  in  full  for  all 
claims.  The  Fleet  Corporation  to  take  over  all  commit¬ 
ments  excepting  claim  of  Stephen  Ransom,  Inc.  upon 
which  a  suit  is  now  being  brought  against  Newburgh 
Shipyards,  Inc. 

The  making  of  i this  negotiated  settlement  involves  the 
following  allowances: 
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1.  Serial-3318.  Adjustment  of  Estimated  Ba§is  Cost 

Amount  Allowed:  $60,170.80. 

This  represents  money  actually  paid  for  liability  insur¬ 
ance  on  excess  wages,  the  wages  having  been  latei*  approved 
by  the  Fleet  Corporation,  and  is  a  claim  which  is  uniformly 
allowed  on  facts  after  they  have  been  ascertained.  The  facts 
show  that  the  claimant  is  entitled  to  this  allowance  and  it  is 
so  recommended.  | 

2.  Serial-3319.  Refund  of  Excess  Premiums  on  Builders 7 

J  J  l 

Risk  Ins. 

Amount  Claimed:  $41,618.55. 

Amount  Allowed:  $14,072.57. 

In  May  1919  claimant  wrote  the  owner  protesting  against 
the  then  existing  rate  charged  for  Builders  Risk  j  Insurance 
by  the  Fleet  Corporation  and  notifying  us  that  such  insur¬ 
ance  could  be  secured  from  outside  companies  at.  a  much 
less  rate.  The  Fleet  Corporation  replied  that  if | this  could 
be  shown  by  proper  evidence  the  rate  of  insurance  would 
be  reduced  so  as  to  meet  competition.  The  claimant  has 
shown  that  from  the  time  that  such  notice  was  gijven  to  the 
Fleet  Corporation  such  reduced  rate  of  insuraneje  could  be 
procured.  Allowance,  therefore,  has  been  madje  on  that 
basis,  excepting  claims  for  excess  premiums  on 
procured  prior  to  that  date. 


340  3.  Depreciation  on  Plant  and  Equipment. 

Amount  Claimed:  $528,246.68. 

Amount  Allowed:  $381,424.52. 


insurance 


The  rate  for  depreciation  was  fixed  by  the  Conipt  roller’s 
Department  under  the  direction  of  Tildcn  Adamson,  whose 
memorandum  accompanies  this  report.  The  njianner  in 
which  it  is  worked  out  also  appears  from  the  report.  The 
contractor  provided  and  financed  his  own  shipyards.  The 
contracts  were  on  a  cost  plus  fixed  fee  and  profit  sharing 
basis.  The  items  of  cost  were  named  in  the  contracts  and 
in  the  judgment  of  the  Legal  Department,  cover  the  item 
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of  depreciation  of  plant  as  one  of  the  elements  of  cost.  No 
amortization  lias  been  allowed,  though  this  was  claimed  and 
the  claim  has  been  set-up  on  approved  rates  of  depreciation 
and  on  the  basis  contained  in  Mr.  Adamson’s  report.  The 
over-head  has  been  spread  over  the  Fleet  Corporation  work 
and  private  work  proportionately. 


4.  Refund  of  Credit  for  Commission  of  Cargo ,  Batten 

('leafs  and  Magazines. 

Amount  Claimed:  $15,575.10. 

Amount  Allowed:  $7,475.10. 


This  is  a  construction  claim  and  has  been  approved  by  the 
( 'oust  nu  t  ion  Division . 

The  total  of  these  items  amounts  to  $463,142.99,  against 
which  the  Fleet  Corporation  has  credits  reducing  the  net 
balance  to  $206,326.35.  The  net  effect  of  the  allowance 
$463,1422)9  would  be  to  give  the  builder  a  final  credit  of 
$206,326.35  after  considering  total  credits  and  total  debits 
on  all  contractual  relationships. 

The  contractor  has  agreed  to  accept  $200,000  in  full  set¬ 
tlement  of  all  claims,  provided  that  the  Fleet  Corporation 
will  take  over  all  committments,  except  that  of  Stephen 
Ransom,  Inc.,  which  has  already  brought  suit  against  the 
Newburgh  Shipyards,  Inc.,  and  which  the  Fleet  Corporation 
has  refused  to  be  responsible  for. 

It  is  therefore  recommended  that  this  sum  be  awarded. 
Attention  is  drawn  to  the  large  amount  disallowed  on  this 
settlement,  $487,671.36,  on  many  of  which  there  would  be  a 
strong  probability  of  considerable  allowances  being  made, 
should  the  matters  proceed  to  suit. 


CHAUXCEY  G.  PARKER. 
CHAUNCEY  G.  PARKER, 

General  Counsel. 


CGP/blb. 
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341  I.  O.  Exhibit  No.  20,  Ptf.  Eq.  42767.  'Filed  Oct. 
13,  1925.  H.  L.  Davis,  Auditor  Supreme  Court 
D.  C.  | 

Form  4502.  I 

United  States  of  America,  United  States  Shipping  Board. 

October  13,  1925. 

I  hereby  certify  that  the  annexed  is  a  true  and  correct 
photostatic  copy  of  Report  and  Recommendation  to  U.  S. 

re  to  claim 
liicli  is  on 


Shipping  Board  by  Department  of  Claims,  relate 
of  Newburgh  Shipyards,  Inc.,  the  original  of  w 
file  in  the  United  States  Shipping  Board. 

In  Witness  Whereof,  I  have  hereunto  set  mv 
caused  the  seal  of  the  United  States  Shipping  Bpard  to  be 
affixed,  on  the  dav  and  vear  first  above  written. 

[seal.] 


hand,  and 


Secretary  United  States  Shipping  Board. 

342  Report  and  Recommendation  to  U.  S.  i  Shipping 
Board  by  I)e])artment  of  (Maims. 

1.  Files  Nos.  3318-19-22-23-24-25-26-27-35-36-37-48-49-59. 

2.  Claimant:  Newburgh  Shipyards  Inc.,  Ncwjburgh,  N. 
V.  (a  corporation  of  the  State  of  Delaware). 

3.  Location  of  Plant :  Newburgh,  N.  V. 

4.  Contracts:  91 -SC,  dated  October  29,  1917.  91 -SC, 

Supp.,  dated  March  1(5,  1918.  511 -SC.  dated  September  9, 
1918. 

5.  Substance  of  Contracts:  91-SC,  for  4  steel  cargo  car¬ 
rying  vesels,  9,000  d.  w.  t.,  minimum  fee  of  $70,200  and 
maximum  fee  of  $140,400,  on  cost  plus  profit  sharing  basis. 
91-SC  Supp.,  for  4  additional  vessels,  to  be  constructed  on 
same  basis,  with  same  fee,  as  vessels  called  for  in  Contract 
91-SC.  511 -SC,  for  2  steel  cargo  carrying  vessel^  of  9,000 
d.  w.  t.,  on  cost  plus  fixed  fee,  $140,000,  on  profit  sharing 


6.  Amount  of  Contracts  Suspended:  None. 

7.  Total  Claim:  $950,814.35.  | 

8.  Settlement  Recommended:  $200,000.00.  j 

9.  Claimant  has  agreed  to  accept  this  settlement  in  tele¬ 
gram  of  Dec.  14,  1922. 

10.  Liability  of  the  U.  S.  S.  B.  E.  F.  C.  for  Clqim:  Pro¬ 
visions  of  the  contracts  hereinafter  discussed. 

11.  Documentary  Evidence  Supporting  Claim: 
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a.  Manufacturers’  Sworn  Statement. 

b.  Copies  of  contracts  and  orders  relied  upon. 

c.  Reports  of  Auditing  Unit. 

(1.  Reports  of  Construction  Division. 

e.  Report  of  Bureau  of  Investigation. 

f.  Statement  from  Secretary,  U.  S.  S.  B. 

g.  Any  other  reports  or  documents  pertinent  to  case. 

h.  Claimant's  telegram  of  acceptance  of  settlement  rec¬ 

ommended. 

343  12.  Historv  &  Analvsis  of  Case : 

•  • 

The  Newburgh  Shipyards  Inc.,  of  Newburgh,  N. 
Y.,  entered  into  three  contracts  with  the  United  States 
Shipping  Board  Emergency  Fleet  Corporation,  for  the  con¬ 
struction  of  12  steel  cargo  carrying  vessels  of  about  9,000 

d.  w.  t.,  all  vessels  to  be  constructed  on  cost  plus  fixed  fee, 
profit  sharing  basis.  These  three  contracts  were  as  fol¬ 
lows  : 


October  2!),  1917,  claimant  secured  ('out rad  91 -SC  from 
the  U.  S.  S.  B.  F.  F.  C.,  for  the  construction  of  4  steel  cargo 
carrying  vessels  of  about  9,000  d.  w.  t.,  for  fixed  minimum 
fee  of  $70,200  and  maximum  fee  of  $140,400,  on  cost  plus 
profit  sharing  basis, — estimated  basis  cost  of  $1,404,000  per 
vessel. 

March  16,  1918,  claimant  obtained  from  the  U.  S.  S.  B. 
E.  F.  C.  Co iif rad  91-SC  Supplemental.  This  contract  was 
supplemental  to  Contract  91-SC,  dated  October  29,  1917 
and  increased  the  number  of  vessels  to  be  built  from  four 
to  ten.  The  said  six  additional  vessels  to  be  constructed, 
with  payment  of  same  fees  and  on  same  basis  of  cost  as 
for  the  first  four  vessels,  as  set  forth  in  Contract  91-SC. 

(July  11,  1918,  claimant  secured  Contract  387-SC,  for 
construction  of  3  steel  ocean  going  tugs.  Contract  was 
canceled  and  final  settlement  has  been  made  with  contrac¬ 
tor.  This  particular  contract  does  not  concern  subject 
claims  and  has  no  relation  to  this  report.) 

September  9,  1918,  claimant  obtained  from  the  U.  S.  S.  B. 
E.  F.  (’.,  ('outract  oil -SC,  which  provides  for  2  steel  cargo 
carrying  vessels  of  approximately  9,000  d.  w.  t.,  to  be  con¬ 
structed  on  cost1  plus,  fixed  fee  of  $140,400,  with  profit  shar¬ 
ing  clause. 

Claimant  has i  never  received  final  settlement  under  these 
three  contracts  for  the  construction  of  the  12  completed 
steel  vessels  and  has  therefore  made  claims  as  follows: 
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The  net  effect  of  the  allowance  of  $463,142.99  would  be  to 
give  the  builder  a  final  credit  of  $206,326.35,  after  consider¬ 
ing  total  credits  and  total  debits  on  all  contractual  relation¬ 
ships.  The  claimant  has  agreed  to  accept  $200,000.00  in 
full  and  final  settlement.  In  preparing  this  report,  how¬ 
ever,  each  item  of  the  claim  has  been  separately  considered 
on  its  merits  and  a  conclusion  reached  as  to  the  liability  on 

m' 

the  individual  items,  irrespective  of  the  compromise  settle¬ 
ment. 


Item 


1 — Serial  3318 — Claim  for  Increased  Premium  Cost 
of  Compensation  and  Liability  Insurance 


Amount  Claimed:  $60,170.80. 

Recommended :  $60,1 70.80. 

Under  Contract  91 -SC1  and  91-SC  Supp.,  the  Newburgh 
Shipyards  Inc.  were  to  construct  10  steel  cargo  carrying 
vessels  of  approximately  9,000  deadweight  carrying  ca¬ 
pacity,  on  actual  cost  basis,  plus  fixed  fee,  conditional 
on  a  basis  cost  per  vessel  of  $1,404,000.00.  If  actual 
cost  was  $1,404,000.00,  as  determined  by  audit,  as  called 
for  in  contract,  then  Newburgh  Shipyards  were  to  be  paid  a 
fee  of  $140,400  per  vessel,  and  if  actual  cost,  after  audit,  was 
determined  to  be  less  than  estimated  basis  price,  the  con¬ 
tract  provided  for  a  profit  sharing  arrangement ;  on  the 
other  hand,  if  actual  cost  was  greater  than  revised  and 
adjusted  basis  of  cost,  one-half  of  such  increase  was  to  be 
deducted  from  fee  mentioned  above  and  one-half  borne  bv 
the  Fleet  Corporation,  but  under  no  considerations  was  the 
average  fee  to  Newburgh  Shipyards  to  be  less  than  $70,200 
for  each  completed  and  accepted  vessel. 

Claimant  requests  that  there  be  added  to  basis  price  of 
the  vessels  an  amount  of  $60,170.80,  paid  for  liability  insur¬ 
ance  on  excess  wages,  which  wages  were  later  approved  by 
the  Fleet  Corporation. 

The  first  paragraph  of  Article  XVI  provides  that  cost  as 
set  forth  in  Article  XVIII  of  contract  should  be  paid  by  the 
IT.  S.  S.  B.  E.  F.  C.  to  Newburgh  Shipyards.  Article  XVIII 
also  after  enumerating  items  of  overhead  cost,  there  ap¬ 
pears  in  item  C  in  list  of  overhead  expenses: 
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“The  cost  of  casualty  and  liability  insurance  and  cost  of 
such  bonds,  fire  and  other  insurance  as  owner  rqay  approve 
or  require.’ ’ 

The  contract  also  provides  that  the  contractor^  is  to  abide 
by  the  instructions  given  bv  the  U.  S.  S.  B.  as  to  wages  or 
conditions  of  employment  of  labor  and  if  by  reason  of  com¬ 
plying  with  instructions  the  estimated  basis  cost  is  in¬ 
creased,  then  the  E.  F.  C.  will  protect  claimant  accordingly. 

The  II.  S.  S.  B.  did  issue  instructions  which  resulted  in 
increased  wages,  and  therefore  it  seems  consistent  that  the 
estimated  basis  cost  should  be  correspondingly  ijicreased, — 
by  reason  of  increase  in  wages  the  premium  pqid  on  com¬ 
pensation  and  liability  insurance  was  also  increased — this 
increased  cost  should  be  charged  to  revised  estimated  basis 
cost. 

The  item  of  $60,170.80  having  been  audited  and  found  cor¬ 
rect  by  the  comptroller,  it  is  recommended  tint  claim  be 
allowed  in  full. 

345  Item  #2 — Serial  3319 — Reimbursement  for  Excessive 
Premiums  on  Builders  Risk  Insurance. 

Claimed :  $41 ,61 8.55. 

Recommended:  $14,072.57. 

By  the  terms  of  Contracts  91 -SC  and  91 -SC  Supp.,  dated 
October  29,  1917  and  March  16,  1918,  respectively,,  10  vessels 
were  to  be  constructed.  Both  contracts  provided  for  in¬ 
surance  as  follows:  I 

(Par.  4,  Art.  VIII.)  j 

“The  agent  agrees  to  procure,  so  far  as  procurable,  and 
thereafter  maintain,  such  insurance,  in  such  forays,  on  such 
property,  and  to  cover  such  contingencies,  in  sucli  amounts, 
for  such  periods,  as  the  owner  shall  approve  or^  require.” 

The  agent,  Newburgh  Shipyards  Inc.,  did  not  procure  their 
own  insurance  for  builders’  risk,  but  such  insurance  was 
carried  by  the  U.  S.  S.  B.  E.  F.  C.,  a  rate  being  fiked  by  the 
owner  of  .875  per  $100.  Vouchers  were  rendered  to  the 
agent  by  the  owner  on  the  basis  of  such  rate  an<^  accepted 
and  paid  by  the  agent.  In  May  1919  the  agent  I  wrote  the 
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owner,  protesting  against  the  rate  of  .875  per  $100,  stating 
that  insurance  could  be  secured  by  them  from  outside  com- 
panics  at  a  much  less  rate.  The  owner  replied  that  if  agent 
could  support  such  contention  by  letters  or  documentary 
evidence  from  reputable  brokers,  that  the  owner  would  re¬ 
duce  the  rate  of  insurance  to  meet  competition  of  outside 
companies.  Tliei  agent  secured  the  letters  requested  which 
resulted  in  the  owner  reducing  the  rate  for  builders  risk 
insurance.  The  agent  has  made  claim  that  this  reduced  rate 
of  insurance  should  apply  retroactively  throughout  their 
entire  contract  and  should  not  apply  merely  prospectively 
from  the  date  thev  made  the  showing  that  the  reduced  rate 
could  be  securedi  No  conclusive  showing  is  made  that  the 
reduced  rate  could  have  been  received  in  1918— all  evidence 
submitted  by  the  agent  is  surmise  and  opinion. 

It  is  not  felt  that  the  reduced  rate  should  apply  retro¬ 
actively,  in  view! of  the  fact  that  the  rate  of  .875  per  $100 
was  applied  by  the  owner,  vouchers  submitted  to  and  paid 
by  the  agent  to  the  owner,  losses  were  paid  by  owner  under 
the  policy  and  the  agent  being  clearly  informed  as  to  his 
rights.  Accordingly  the  agent  should  not  now  be  permitted 
to  claim  a  refund  of  insurance  rates  during  the  entire  life 
of  the  contract,  but  that  the  reduced  rate  should  be  applied 
from  the  date  that  the  agent  made  the  first  definite  showing 
that  a  reduced  rate  could  be  secured  from  outside  com¬ 
panies. 

Accordinglv  the  reduced  rate  of  builders’  risk  insurance 
has  been  applied  as  of  May  1,  1919,  the  month  in  which  the 
agent  made  showing  that  the  reduced  rate  could  be  secured, 
and  it  is  therefore  recommended  that  a  return  premium  of 
$14,072.57  be  allowed  the  agent  on  account  of  such  reduction 
in  rate. 


Item  #3 — Serial  3322 — Reimbursement  of  Wages  Paid  for 
Overtime  Work  to  Stephen  Ransom,  Inc.,  Subcontractor. 

Claimed :  $8,413.68. 

Recommended :  0.00. 

Claim  is  filed  to  cover  reimbursement  for  increase  in 
wages  paid  by  Stephen  Ransom  Inc.,  a  subcontractor,  on 
work  undertaken  for  the  Newburgh  Shipyards.  The  claim 
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covers  increase  in  wages  alleged  to  have  be^n  paid  by 
Stephen  Ransom  to  its  workmen  and  overtime  bonus  alleged 
to  have  been  paid  by  Stephen  Ransom  covering]  the  period 
from  November  1,  1918  to  December  9,  1918,  Aggregating 
a  total  of  $8,413.68.  j 

346  There  is  no  evidence  submitted  to  shqw  that  the 
Stephen  Ransom  Inc.  or  the  Newburgh  |  Shipyards 
Inc.  was  authorized  by  the  Fleet  Corporation  t|o  wTork  the 
force  of  Stephen  Ransom  Inc.  overtime.  It  is  t^ue  that  on 
September  14,  1918  the  Fleet  Corporation  agreed  to  recog¬ 
nize  overtime  work  prior  to  the  launching  of  lipll  number 
one  (1),  if  in  accord  with  the  Shipbuilding  Lafyor  Adjust¬ 
ment  Board’s  ruling.  This  authorization,  however,  would 
not  apply  to  the  Stephen  Ransom  Inc.  On  November  13, 
1918  the  Fleet  Corporation  advised  the  Newburgh  Ship- 

vards  Inc.  to  discontinue  all  overtime  work  at  tihe  earliest 
• 

possible  moment.  Under  date  of  November  22,  1918,  the 
Newburgh  Shipyards  Inc.  advised  the  Stephen  Ransom 
Inc.  to  continue  overtime  work  and  the  Newburgh  Ship¬ 
yards  agreed  to  pay  the  extra  overtime.  It  is  clearly  ap¬ 
parent  also  that  the  contract  of  Newburgh  Shipyards  being 
a  cost  plus  contract  and  the  contract  which  the  Newburgh 
Shipyards  had  with  Stephen  Ransom  was  a  lump  sum  con¬ 
tract,  that  the  lump  sum  contract  did  not  contei{nplate  lia¬ 
bility  on  the  part  of  the  Fleet  Corporation  and  the  New¬ 
burgh  Shipyards  for  the  overtime  work  performed  by 
Stephen  Ransom  Inc.  In  view  of  the  fact,  therefore,  that 
no  specific  authority  was  given  to  the  Newburgh  Shipyards 
to  pay  overtime  wages  to  Stephen  Ransom,  and  in  view  of 
the  fact  that  the  Newburgh  Shipyards  were  repeatedly  ad¬ 
vised  that  overtime  work  would  not  be  paid  for  by  the  Fleet 
Corporation  during  the  period  represented  in  this  claim, 
it  is  recommended  that  the  entire  claim  be  disallowed. 

Attention  is  also  called  to  the  fact  that  Stephen  Ransom 
Inc.  now  have  a  suit  pending  in  New  York  Sthte  courts 
against  the  Newburgh  Shipyards  Inc.  to  recover  tfie  amount 
thus  paid  in  overtime  wages  and  bonuses. 


15 — 4687a 
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Item  #4 — Serial  3323 — Reimbursement  for  Corporate 

Taxes. 


Claimed:  $2,703.58. 
Recommended:  0.00. 


The  Newburgh  Shipyards  Inc.  claims  reimbursement  for 
Federal  capital  Stock  tax  paid  for  years  1919  and  1920, 
amounting  to  $2,224.00,  and  for  the  Delaware  State  Fran¬ 
chise  Tax  for  years  1918,  1919  and  1920,  amounting  to 
$479.58.  Claimant  bases  his  claims  by  virtue  of  the  provi¬ 
sions  of  Contract  91 -SC,  dat.  1  October  29,  1917.  Contract 
91 -SC  was  a  cost  plus  fixed  fee,  profit  sharing  contract. 
Said  contract,  in  referring  to  Overhead  costs,  contains  the 
following  clause  as  to  costs  of  ship  construction: 

44  All  items  of  Overhead  expense  contained  in  the  schedule 
of  the  estimated  basis  cost  annexed  to  and  forming  a  part 
of  the  contract,  with  such  modifications  as  mav  be  mutuallv 
agreed  upon,  in  accordance  with  general  provisions  laid 
down  in  Paragraph  3,” 

and  attached  to  the  contract  is  Schedule  44B,”  which  is  the 
schedule  above  referred  to,  which  schedule  is  as  follows: 


4 4  Statement  of  estimated  basis  cost  per  vessel  as  agreed 
upon  for  contract  with  Newburgh  Shipyards  Inc.  for  4  ves¬ 
sels,  ’  ’ 


and  under  the  list  of  44 Items  included  in  Overhead,”  is 
“taxes,”  without  any  explanation  as  to  what  these  taxes 
sh-11  consist  of.  However,  Clause  15  of  the  contract  reads 
as  follows: 


4 4 The  agent  (Newburgh)  agrees  to  pay  all  taxes  which 
may  be  assessed  or  assess/ble  against  the  materials  on  hand 
and  the  vessels  under  construction  up  to  the  time  said  ves¬ 
sels  are  accepted  by  the  owner.  The  agent  further  agrees  to 
pay  all  incomes  taxes,  excess  profit  taxes,  and  all  other 
municipal ,  state  or  federal  taxes  which  may  he  assessed  or 
assessible  on  account  of  this  contract (Underscoring 
ours.) 


347  It  is  pertinent  to  note  the  statement  above  referred 
to  that  all  other  municipal,  state  or  federal  taxes 
which  may  be  assessed  or  assessable  on  account  of  the  con- 


U.  S.  SHIPPING  BOAlfc),  ETC.,  ET  AL.j 


227 


tract  were  to  be  paid  by  the  claimant.  Claimant  insists 
that  the  Federal  capital  stock  tax  and  the  Delaware  State 
Franchise  Tax  are  not  taxes  “assessed  or  asjscssable”  on 
account  of  this  contract,  but  were  taxes  whielij  were  not  as¬ 
sessed  or  assessable  on  account  of  the  contnict  itself  and 
therefore  they  should  be  borne  by  the  Emergency  Fleet 
Corporation  and  not  by  the  Newburgh  Shipyards  Inc. 

The  Emergency  Fleet  Corporation  was  dealing  with  a 
private  corporation,  the  Newburgh  Shipyard^  Inc.,  organ¬ 
ized,  as  set  forth  in  the  contract,  under  the  laws  of  the  State 
of  Delaware,  a  company  who  had  a  shipyard  j  and  were  in 
the  shipbuilding  business  af  Newburgh,  N.  Y.,  and  for  this 
private  corporation  to  do  business  they  must  pay  taxes  as¬ 
sessed  or  assessable  against  them  as  a  corporation,  and  cer¬ 
tainly  the  Fleet  Corporation  should  not  be  called  upon  to 
pay  the  taxes  of  a  corporation  with  which  it  (did  business 
and  with  which  it  could  not  do  business  as  a  corporation 
unless  such  taxes  were  paid.  Such  taxes  were  no  part  of 
ship  construction  costs  but  were  necessary  expenses  which 
the  contractor  sustained  bv  reason  and  bv  virtue  of  being  a 
corporation  and  doing  business  as  such. 

The  general  term  “taxes,”  as  used  in  Schedule  B,  an¬ 
nexed  to  the  contract,  would  certainly  lend  itself  to  defini¬ 
tion  if  particular  taxes  were  not  set  forth  in  the  contract 
itself  in  paragraph  15.  In  further  support  of  the  fact  that 
all  taxes  were  not  included  in  the  general  term!  “taxes”  in 
Schedule  B,  aside  from  paragraph  15,  we  note  that  the  con¬ 
tractor  was  to  pay  taxes  for  the  recordation  of  bonds,  mort¬ 
gage  and  policy  of  title  insurance  on  its  real  estate  in  New 
York.  This  is  but  a  further  definition  of  taxes,  the  same  as 
is  paragraph  15. 

The  Comptroller  of  the  Treaseury  has  also  ruled  that  it 
is  improper  to  make  refunds  of  corporate  taxes  under  such 
contracts  as  obtained  in  the  subject  claim. 

For  the  reason  that  it  is  provided  in  the  contilact  that  the 
Newburgh  Shipyards  Inc.  was  to  pay  municipal,  state  and 


federal  taxes  assessed  or  assessable  on  account 
tract,  and  as  the  State  Franchise  Tax  is  a  Stj 


sessed  for  the  right  to  do  business  and  the  Federal  Capital 
Stock  Tax  comes  within  the  designation  of  “all  other  Fed¬ 
eral  Taxes,”  it  is  recommended  that  this  claipi  be  disal¬ 
lowed. 


of  the  coll¬ 
ate  tax  as- 
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Item 


-Depreciation  (Serials  3324  and  3325). 


Claimed:  $528,246.68. 

Recommended :  $381 ,424.52. 

The  claimant  has  presented  two  claims  for  depreciation, 
one  for  $235,978.45  and  one  for  $528,246.68,  but  as  one  is 
contingent  upon  the  other,  the  larger  claim  may  be  re¬ 
garded  as  the  total  claimed. 

This  claim  covers  amortization  as  well  as  depreciation. 
Amortization  is  quite  clearly  barred  from  consideration  so 
far  as  Contracts  91-SC  is  concerned.  While  Contract  511 
does  not  specifically  exclude  amortization  it  gives  no  justifi¬ 
cation  for  including  more  than  normal  depreciation  in  the 
cost  of  the  ships. 

348  Using  the  approved  rates  of  depreciation,  the  total 
depreciation  for  the  years  1918,  1919  and  1920,  would 
be  as  follows : 


Year. 

Total. 

Contract 

91-SC. 

Contract 
511  -SC. 

Private  work 

191S 

9S.135.3S 

19S.090.07 

96.93S.  13 
172.793.96 

• 

1.197.25 

7.230.30 

1919 

1S.4MJ5.S1 

1920 

21S.142.lo 

1S.323.94 

75.3U2.0S 

124.515.53 

Total  . 

$514,367.00 

2SS.056.O3 

93.30S.49 

13,2.1  M3. OS 

This  distribution  is  based  on  the  direct  labor  performed 
on  each  contract  and  on  private  work.  The  total  amount 
chargeable  to  the  two  Fleet  Corporation  contracts  was 
$381,424.52,  divided  as  follows: 


Contract  91-SC. 
Contract  511 -SC 


$288,056.03 

93,368.49 


Total 


$381,424. 


Full  credit  in  this  amount  has  been  given  to  the  claimant 
in  the  summary  of  credits. 

There  was  no  cancellation  on  either  of  the  two  contracts 
and,  therefore,  there  is  no  basis  for  allowing  amortization, 
or  depreciation  greater  than  the  normal  rate. 

It  is  recommended  that  $381,424.52  be  allowed  on  this 
item. 


U.  S.  SHIPPING  BOAIiD,  ETC.,  ET  AL. 


229 


Item  #6 — Serial  3326 — Reimbursement  for  Expenditures 
Made  in  Contemplation  of  Wood  Ship  Contract. 

Claimed:  $46,128.79.  | 

Recommended :  0.00. 

Claim  is  filed  for  $46,128.79  for  expenditures  made  in 
connection  with  a  contemplated  contract  for  tjlie  construc¬ 
tion  of  four  wooden  shops.  Claim  is  based  upon  letter 
which  the  claimant  received  from  General  George  W. 
Goethals,  under  date  of  May  12,  1927,  the  pertinent  part  of 
said  letter  being  as  follows : 

“Confirming  conversation  of  this  afternobn,  you  are 
hereby  authorized  to  proceed  with  the  construction  of  four 
wavs  for  wooden  vessels,  contract  for  these  vessels  to  fol- 
low,  on  the  basis  of  cost  plus  fixed  fee  of  $20, COO  for  hulls, 
only,  and  fixed  fee  of  $40,000  each  if  hulls  are  completed  to¬ 
gether  with  machinery.” 

Claimant  relied  upon  this  letter  as  sufficient  authority  to 
proceed  with  the  construction  of  wooden  ways  for  four 
wooden  vessels,  they  made  certain  expenditures  in  doing 
so,  and  inasmuch  as  they  were  never  awarded  the  formal 
contract  for  the  construction  of  said  wooden  yessels,  they 
claim  reimbursement  for  the  amounts  expended. 

Under  date  of  October  29,  1917  claimant  was  awarded 
Contract  91 -SC,  for  the  construction  of  4  steel  vessels.  All 
negotiations  leading  up  to  the  awarding  of  this  contract 
for  steel  vessels  and  at  the  time  of  such  award  shows 
349  no  claim  having  been  filed  in  any  shape  whatsoever 
for  the  damage  the  claimant  had  sustained  by  reason 
of  their  failure  to  receive  the  wood  ship  contract,  and  no 
claim  is  made  for  a  period  of  approximately  five  years 
thereafter.  Claimant  was  clearly  put  on  notice  during  the 
period  of  making  expenditures  for  wood  ship  contract  that 
the  Shipping  Board  had  not  finally  made  up  its  mind  as  to 
the  wood  ship  program  and  contemplated  building  only 
steel  ships.  During  the  entire  time  from  the  d<ite  of  the  re¬ 
ceipt  of  the  letter  from  General  Goethals  to  tjie  date  that 
the  steel  ship  contract  was  awarded,  there  was  continual 
correspondence  passing  between  the  claimant  ahd  the  Ship¬ 
ping  Board,  relating  to  the  formal  signing  of  tl|e  wood-ship 
contract,  and  the  difficulty  which  claimant  was  ljaving  in  ob- 
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taining  materials  from  manufacturers  until  he  could  show 
that  he  had  a  formal  contract  signed  by  the  Shipping  Board 
in  order  to  obtain  priority  on  the  purchase  and  shipment  of 
materials,  it  is  submitted  that  these  negotiations  and  this 
correspondence  shows  very  clearly  that  the  Shipping  Board 
had  not  committed  itself  to  a  wood  ship  contract  with  the 
claimant  and  that  the  claimant  should  take  no  steps  until 
a  formal  contract  was  signed.  It  is  further  submitted  that 
the  awarding  of  the  steel  ship  contract  under  date  of  Octo¬ 
ber  29,  1917,  was  in  lieu  of  the  contemplated  wood  ship  con¬ 
tract.  Certain  of  the  material  which  the  claimant  had  pur¬ 
chased  was  used  by  the  claimant  company  in  their  steel  ship 
contract. 

Assuming,  for  the  sake  of  argument,  that  the  letter  of 
General  Goethals  warranted  the  expenditure  of  funds  by 
the  claimant,  certainly  the  contract  inferred  that  the  claim- 
ant  had  a  plant  in  which  they  could  construct  wooden  ves¬ 
sels  and  their  claim  herein  tiled  represents  expense  due  to 
plant  development!.  The  Shipping  Board  is  not  liable  for 
any  part  of  this  plant  development  and  any  measure  of 
damages  to  which  claimant  might  be  entitled  would  be  on 
a  loss  sustained  by  not  receiving  the  contract  and  would 
not  be  by  reason  of  the  amount  expended  for  plant  de¬ 
velopment. 

It  is  also  submitted,  as  shown  from  the  tiles  of  the  Fleet 
Corporation,  that  the  wood  shipyard  was  used  as  a  yard 
for  building  steel  tug  boats  and  for  performing  other  pri¬ 
vate  work  of  the  claimant  company,  and  when  the  claimant 
company  placed  the  yard  on  such  work  the  yard  lost  its 
identity  as  wood  shipyard  and  the  plant  development  was 
directed  to  other  work  and  could  not  logically  be  claimed 
was  purely  in  contemplation  of  and  a  result  of  a  wood  ship 
contract,  which  tliev  believed  tliev  would  receive  from  the 
Shipping  Board.  For  the  reasons  herein  set  forth,  claim 
is  disallowed. 


Item  #7 — Serial  3327 — Removal  of  Charge  for  Deprecia¬ 
tion  in  Value  of  Surplus  Materials. 


Claimed:  $43,935.18. 
Recommended :  0.00. 


Newburgh  Shipyards,  Inc.,  claim  that  the  charge  made 
by  the  Fleet  Corporation  in  recording  the  construction 
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costs  of  vessels  built  under  Contract  91-SCj  and  91-SC 
Supp.,  and  511-SC,  for  depreciation  in  value  of)  surplus  ma¬ 
terials,  be  eliminated  for  reasons  that  the  materials  were 
purchased  with  approval  of  the  U.  S.  S.  B.  for)  the  account 
of  the  U.  S.  S.  B.,  title  thereto  being  at  all  ^imes  in  the 
U.  S.  S.  B.,  that  final  disposition  of  these  materials  were 
completely  controlled  by  the  U.  S.  S.  B.?  and  therefore  any 
depreciation  in  the  value  thereof  should  not  ojffset  the  ac¬ 
tual  cost  or  revised  estimated  cost,  but  should  [be  absorbed 
by  the  U.  S.  S.  B. — that  if  same  is  done  it  acti  as  a  direct 
penalty  against  the  claimant  and  is  not  in  accord  with  the 
spirit  and  intent  of  their  contracts. 

350  This  claim  surrounds  the  question  of  depreciation 
in  value  of  all  surplus  materials  as  a  result  of  the 
construction  of  twelve  (12)  steel  vessels  for  thq  U.  S.  S.  B. 

Particular  attention  is  called  to  the  provisions  of  Con¬ 
tract  91-SC  and  91-SC  Supp.,  in  paragraph  xjvill  of  the 
contract : 

“All  materials  and  supplies  purchased  for  but  not  used 
in  the  construction  of  the  vessels  herein  contracted  for 
shall  be  and  remain  the  property  of  the  owi^er  and  the 
value  thereof  shall  be  credited  on  the  cost  of  the  vessels.” 

This  clearly  shows  that  ship  costs  were  to  be  credited 
only  with  the  value  and  not  the  cost  of  surplus  materials. 
The  value  was  less  than  the  cost.  This  difference  between 
value  and  cost  is  a  loss  which  under  sound  accoi  nting  prac¬ 
tice  must  be  charged  to  ship  costs. 

It  is  submitted  that  the  U.  S.  S.  B.  caused  some  hardship 
on  the  contractor  by  not  allowing  it  to  use  the  Surplus  ma¬ 
terials  for  similar  vessels  which  they  were  c 
for  the  U.  S.  S.  B.  or  for  other  ships  which  they 
ing  for  private  account,  and  for  this  reason  tliejU.  S.  S.  B. 
has  borne  75%  of  the  loss  in  estimating  the  vdlue  of  sur¬ 
plus  material  and  borne  50%  of  the  remaining  25%  of  the 
value.  It  is  submitted  that  this  is  fair  and  jiberal.  In 
other  words,  the  Newburgh  Shipyards,  Inc.,  bears  12%%  of 
the  total  value  of  all  surplus  materials  and  the  jU.  S.  S.  B. 
bears  87%%.  It  is  also  submitted  that  the  surplus  with 
which  Newburgh  Shipyards,  Inc.,  is  charged  is  the  surplus 
specialized  material  which  would  have  inevitably  been  left 
as  a  result  of  any  contract  for  twelve  steel  vessels.  It  is 


bnstructing 
were  build- 


<jO»j 


EDWIN  C.  BENNETT  ET  AL.  VS. 


also  submitted  that  in  any  going  sliipvard  the  surplus  at 
the  completion  of  a  job  is  allocated  to  its  general  stock, 
the  proper  account  or  accounts  being  charged  with  the  mar¬ 
ket  value  of  the  materials  at  the  time;  and  the  loss  in  value, 
if  any,  as  compared  to  cost,  due  to  changes  in  market  con¬ 
ditions  or  deterioration  of  the  materials,  is  properly  a 
charge  against  the  contract  for  which  materials  were  pur¬ 
chased. 


As  concerns  the  claim  that  the  U.  8.  8.  B.  is  responsible 
for  surplus,  as  all  orders  received  their  approval,  it  is  sub¬ 
mitted  that  responsibility  for  the  orders  rested  with  the 
contractor.  Approval  of  purchase  orders  by  the  U.  8.  8.  B. 
was  but  a  formality  to  authorize  the  proper  disbursement 
of  funds.  The  U.  8.  S.  B.  at  no  time  pretended  to  check 
the  quantities  ordered  and  the  shipbuilder  should  not  be 
allowed  to  escape  the  responsibility  of  its  own  acts  in  the 
matter  of  surplus  materials. 

It  is  submitted  that  no  cost  accounting  svstem  would 
eliminate  such  a  large  item  as  spares  and  surplus  ordered 
in  connection  with  a  contract  and  left  in  stock  at  the  con¬ 
clusion  of  the  work. 


Item  #8- 

for  Additional 


3335 — Addition  to  Estimated 
Bulkheads  and  Water  Tight 


Basis  Cost 
Frames. 


Claimed:  $23,216.34. 
Recommended :  0.00. 


Investigation  shows  that  Contract  91-SC,  dated  October 
29,  1917,  was  let  on  the  basis  of  duplicating  the  ships  under 
construction  by  the  Merchants  Shipbuilding  Corporation, 
Bristol,  Penn.,  but  that  before  plans  and  specifications  were 
approved  and  attached  to  the  contract,  certain  changes, 
chiefly  in  the  matter  of  additional  military  requirements, 
had  been  decided  upon  and  were  incorporated  in  the  speci¬ 
fications. 


351  Newburgh  Shipyards,  Inc.,  immediately  protested 
and  letters! found  in  the  tile  indicate  a  recognition  on 
the  part  of  Theorodore  F.  Ferris,  Naval  Architect,  and 
Admiral  F.  T.  Bowles,  Manager  of  the  Division  of  Con¬ 
struction,  and  II.  C.  Sadler,  Consulting  Engineer,  that,  as  a 
matter  of  fact,  there  had  been  changes  and  additions  made 
between  the  dates  of  the  signing  of  the  contract  and  the 
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date  of  the  approval  of  the  specifications  which 


would  in¬ 


crease  the  cost  of  the  work.  A  letter  from  Admiral  Bowles 
to  the  Newburgh  Shipyards,  Inc.,  dated  December  8,  1917, 
states : 

“It  will  be  satisfactory  for  you  to  submit  matters  per¬ 
taining  to  same  to  the  corporation  for  consideration.” 

On  this  basis  the  Construction  Division  issued  instruc¬ 
tions  that  extras  should  be  allowed  the  Newbiirgh  Ship¬ 
yards,  Inc.,  in  adjustment  of  their  base  price  for  difference 
between  the  approved  specifications  and  the  original  Mer¬ 
chant's  Shipbuilding  Corporation’s  specifications,  in  any 
case  where  a  similar  extra  had  been  allowed  the  Merchant 
Shipbuilding  Corp.  This  applied  for  the  four  ships  built 
under  Contract  91  SC,  dated  October  29,  1917,  and  for  this 
contract  only.  Claim  filed  in  subject  claim  has  no  reference 
to  the  four  ships  constructed  under  Contract  91  SC,  but  re¬ 
lates  to  ships  built  under  Contract  91-SC  Supp.,  dated 
March  1(>,  1918. 

Changes  and  Kxtras  were  approved  for  Contract  91-SC 
under  date  of  November  22,  1917,  and  Contract  l|l  SC  Sup¬ 
plemental  was  signed  March  1(5,  1918,  increasing  the  num¬ 
ber  of  ships  to  be  built,  from  four  to  ten. 


Contract  91  SC  Supp.,  after  providing  for  increase  in 
the  number  of  ships  to  be  constructed,  from  four  to  ten, 
states : 

“Additional  vessels  to  be  built  in  accordance 
plans  and  specifications  already  approved  for  tin 
sels  now  under  construction. 


with  the 
j  four  ves- 


This  is  interpreted,  which  interpretation  is  concurred  in 
by  the  Construction  Division,  to  mean  that  the  sixj  vessels  to 
be  constructed  under  Contract  91-SC  Supp.  were  to  be  con¬ 
structed  in  all  respects  in  accordance  with  the  plans  and 
specifications  then  in  effect  on  the  four  vessels  under  Con¬ 
tract  91-SC,  dated  October  29,  1917,  and  this  without  any 
allowance  or  additional  compensation  for  same;  items  of 
work  which  are  as  shown  in  opening  discussion,  extras  un¬ 
der  Contract  91-SC. 

No  increase  was  made  in  the  base  price  for  the  construc¬ 
tion  of  the  additional  six  vessels,  nor  is  there  any  record 
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that  in  executing  this  supplemental  contract  any  considera¬ 
tion  was  given  to  changing  the  plans  and  specifications  or 
any  matters  pertaining  to  construction  which  arose  sub 
sequent  to  the  execution  of  Contract  91 -SC1  on  October  29, 
1917.  It  is  therefore  recommended  that  the  cost  of  the 
additional  bulkheads  and  watertight  frames  should  not  be 
added  to  the  revised  basis  cost  for  the  reason  that  these 
were  items  included  in  the  cost  per  vessel  and  were  not 
extras  under  Contract  91-SC  Supp.  because  the  six  addi¬ 
tional  vessels  to  be  constructed  were  to  be  built  in  accord¬ 
ance  with  plans  and  specifications  already  approved  for  4 
vessels  under  Contract  91-SC,  dated  October  29,  1917. 


352  Item  #9 — Serial  333b — Bonus  for  Earlv  Deliverv. 


Claimed :  $26,000.00. 

Recommended :  0.00. 

An  extended  discussion  of  this  claim  is  not  made  for 

the  reason  that  the  various  recommendations  and  reports 

of  the  Construction  Division  are  herewith  attached,  which 

give  in  minute  detail  each  reason  for  disallowance  of  the 

claim  for  bonus  for  earlv  deliverv.  It  is  cl  earlv  established 

*  •  • 

that  none  of  the  causes  of  delay  for  which  the  Fleet  Corpo¬ 
ration  is  responsible  were  other  than  concurrent  with  other 
causes  of  delay  for  which  the  Fleet  Corporation  was  not 
responsible,  and  therefore  the  Fleet  Corporation  did  not 

solelv  cause  the  delav.  For  these  reasons  and  bv  reference 
*  •  • 

to  the  detailed  reports  of  the  ('oust ruction  Division,  it  is 
recommended  thatl  the  claim  be  disallowed  in  its  entiretv. 

Item  #10 — Serial  3337 — Elimination  of  Credit  Taken  by 
U.  S.  S.  B.  on  Revised  Estimated  Basis  Cost  for  the 
Omission  of  Military  Requirements. 

Claimed:  $69,164.76. 

Recommended:  0.00. 

A  discussion  in  detail  of  this  particular  claim  is  unnec¬ 
essary,  for  the  same  reasoning  applying  to  Item  #8,  Serial 
3335,  applies  wit  hi  equal  force  to  this  claim.  It  is  recom¬ 
mended  that  all  items  of  military  requirements,  which  were 
omitted  on  the  six  vessels  under  Contract  91-SC1  Supp.  are 
proper  credits  to  the  U.  S.  S.  B.  for  the  reason  that  the  six 
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vessels  were  to  be  built  in  accordance  with  plans  and  speci¬ 
fications  already  approved  for  the  four  vessel)*  under  Con¬ 
tract  91 -SC,  dated  Oct.  29,  1917. 

It  is  therefore  recommended  that  this  item! of  the  claim 
be  disallowed  in  its  entirety.  j 

Item  #11 — Serial  3348 — Reimbursement  for  'Penalty  De¬ 
ducted  from  Fee  for  Late  Delivery. 


Claimed:  $56,000.00. 

Recommended :  0.00. 

For  the  reason  that  the  Construction  Division  has  allowed 

the  maximum  of  time  on  each  item  of  the  delay  claim,  and 

•1 

taking  into  account  the  concurrent  nature  of  jmost  of  the 
items  represented  in  subject  claim,  it  is  recommended  that 
claim  for  remission  of  penalty  be  disallowed  in  its  entirety. 
A  detailed  and  minute  discussion  of  each  item  entering  into 
the  delay  claim  are  set  forth  in  the  various  memoranda  and 
data  from  the  Construction  Division  which  a^*e  attached 
hereto  and  made  a  part  of  the  exhibits.  | 

353  Item  #12 — Serial  3349 — Refund  of  Credit  for  Omis¬ 
sion  of  Cargo  Batten  Cleats  and  Magazines. 


Claimed,  $15,575.10. 

R  ec< >mm  ei  i  ded,  $7,575. 1 0. 

The  claim  falls  into  two  items: 

(1 )  $7,475.10  for  omission  of  cargo  batten  clealts; 

(2)  $8,100.00  for  omission  of  magazines. 

all  omissions  relating  to  ten  vessels  constructed  ijinder  Con¬ 
tract  91 -SC  and  91 -SC  Supp.  1 

I 

Omission  of  Cargo  Batten  Cleats. 

The  Construction  Division  has  ruled  that  regardless  of 
the  fact  that  portable  cleats  might  have  been  fitted  as 
called  for,  the  cargo  batten  cleats  were  actually  bolted  to 
the  frames,  and  it  is  then  recommended  that  such  installa¬ 
tion  on  the  part  of  Newburgh  Shipyards  Inc.  #as  about 


equal  in  cost  to  installation  of  portable  cleats'  such  as 
shown  in  sketch,  which  would  have  satisfied  the  require¬ 
ments  of  the  specifications,  and  the  Construction  Division 
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accordingly  are  willing  to  withdraw  their  request  for  credit 
for  the  omissioniof  portable  cleats  for  cargo  batten  cleats 
in  the  amount  of  $747.51  per  hull,  or  $7,475.10  for  the  entire 
ten  hulls.  This  part  of  claim  is  therefore  allowed. 


Magazines. 


Magazines  amounting  to  $8,100.00  were  omitted  when 
military  requirements  were  eliminated  from  the  hulls  be¬ 
fore  completion.  The  magazines  were  a  requirement,  under 
Par.  24  on  page  10  of  the  specifications  referred  to  in  the 
contract  for  construction  of  these  vessels,  as  follows: 

“Gun  foundations — foundations  for  after  gun  on  top  of 
poop  house  and  forward  gun  on  forecastle  magazines  and 
hoist  provided  as  necessary 

Claimant  contends  that  the  contract  plans  do  not  show 
any  magazines  or  refer  definitely  to  magazines.  The  speci¬ 
fications  do,  very  clearly,  cover  magazines  and  hoists,  which 
would  require  claimant  to  provide  same  in  ship  construc¬ 
tion,  or  if  same  were  omitted,  a  credit  as  provided  for  by 
contract  should  be  required  from  claimant.  Claimant  con¬ 
tends  that  it  fitted  up  spaces  which  were  to  be  used  for 
ammunition  stowage  —  for  other  uses,  at  an  expense  equiva¬ 
lent  to  the  cost  for  magazines  and  hoist  and  therefore  re¬ 
quests  no  allowance  be  taken  by  the  1.  S.  S.  I>.  The  ("ou¬ 
st  ruction  Division  do  not  agree  with  this  position  as  they 
state  if  the  space  for  magazines  had  not  been  used  as  claim¬ 
ant  sets  forth  other  spaces  would  bv  necessitv  have  had  to 
be  used. 

For  the  reason  that  there  was  a  clear  departure  from 
plans  and  specifications  and  as  the  argument  of  claimant 
to  effect  that  the  space  for  magazines  was  put  to  other  good 
advantage  is  without  merit,  the  claim  for  $S,1  ()().()( )  for  omis¬ 
sion  of  magazines,  is  accordingly  disallowed. 


354  Item  #13 — Serial  3359 — Refund  of  Interest  Charged 
by  U.  S.  S.  B.  K.  F.  C.  on  Advances  Made  to 
Newburgh  Shipyards,  Inc. 


Claimed:  $29,640.89. 

Recommended,  0.00. 

Claimant  requests  a  refund  of  $29,640.89  for  readjust¬ 
ment  of  interest  charged  to  it  on  advances  made  bv  the 
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U.  S.  S.  B.  E.  F.  0.  The  Fleet  Corporation  ljas  charged 
claimant  with  $132,125.70  to  July  20,  1920  and  claimant 
stated  amount  should  he  $102,484.81,  leaving  a  difference 
which  represents  amount  claimed  of  $29,040.89. j 

The  real  point  at  issue  in  claim  is  based  on  fhe  applica¬ 
tion  of  the  agent's  fees  toward  the  reduction  of  indebted¬ 
ness  of  the  Newburgh  Shipyards  to  the  U.  S.  s|  B.  by  rea¬ 
son  of  advances  made,  the  Fleet  Corporation  applying  fees 
as  of  certain  dates  and  amounts:  and  claimajit  requests 
that  the  amounts  so  applied  should  cover  the 
tract  maximum  fees  per  vessel. 

The  interest  charge  in  dispute  relates  to  (Ion 
and  81 -SC  Kupp.  The  fixed  fee  under  Contract 
91-SC  Supp.  was  $140,900  per  ship  for  ten  ves 
tract  91 -St1  and  91-SC  Supp.  stales  fees  are  to  be  paid  as 
follows : 


entire  con- 

jract  91-SC 
91-SC  and 
sals.  Con- 


“Said  fee  on  each  vessel  shall  be  payable  to  agent  as 
follows,  vi.r,  one-half  of  the  minimum  foe  mentioned  in  Art. 
XXIII  when  the  vessel  is  half  finished,  as  certified  to  by 
the  District  Office  or  otherwise  established  to  the  satisfac¬ 
tion  of  the  general  manager  or  the  owner;  and  the  other 
one-half  of  such  minimum  fee  upon  the  completion  of  sat¬ 
isfactory  trials  and  the  remainder,  if  any,  upon  qudit  of  the 
actual  cost  of  each  of  tin*  vessels  as  above  provided  for. 
But  the  owner  will  with-old  the  actual  payment  ojf  all  or  any 
part  of  such  fees  until  agent  has  repaid  to  tl^ 
full  the  sum  of  five  hundred  thousand  dollars 
advanced  to  agent  under  Article  I.” 


5  owner  m 
($500,000) 

The  maximum  fee  as  provided  for  in  contract  was  $140,- 
400,  the  minimum  fee  one-half  of  the  maximum  fee,  or 
$70,200.  | 

Clause  XIX  of  Contract  91  -SC  provided  for  ;^n  audit  to 
determine  the  costs  and  fixing  of  fees,  but  no  time  is  set 


when  such  audit  should  be  made.  When  audit  w 

date  was  set  as  of  July  26,  1920,  as  the  time 

interest  should  accrue.  This  date  set  of  Julv  26 

* 

approximately  three  months  after  delivery  of  lqst  vessel. 
Considering  the  magnitude  of  the  contracts  with 
Shipyards,  it  is  submitted  that  an  audit  made  w 
months  after  delivery  of  last  vessel  is  a  very 

w 

time. 


as  made  a 
to  which 
,  1920  was 


Newburgh 
thin  three 
Reasonable 
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Bv  the  terms  of  the  contract,  one-half  of  the  minimum 
fee,  or  $35,100 — one-half  of  $70,200,  was  to  be  applied  when 
vessel  was  one-half  finished  and  the  other  half  of  the  min¬ 
imum  fee  upon  completion  of  the  trial  trips.  The  remain¬ 
der,  if  any,  fee  due  Newburgh  Shipyards  by  terms  of  con¬ 
tract  should  not  be  credited  until  an  audit  had  been  com¬ 


pleted. 

The  Newburgh  Shipyards  Inc.  contend  that  the  maxi¬ 
mum  fee  should  have  been  applied  on  completion  of  trial 
trips  or  that  maximum  fee  should  have  been  applied  in¬ 
stead  of  minimum  fee. 

355  To  do  so  would  be  setting  aside  a  provision  of  the 
contract  which  called  for  the  remaining;  fee,  if  any, 
in  addition  to  the  minimum  fee  earned  should  be  paid  upon 
audit  of  the  actual  cost  of  the  vessels. 


It  was  impossible  to  determine  the  exact  additional  fee 
earned,  if  any,  until  the  final  audit  was  completed.  It  is 
also  shown  that  audit  was  made  within  three  months  after 
delivery  of  last  vessel;  in  other  words,  no  undue  time  was 
taken  to  make  the  audit. 

Xo  delay  in  delivery  of  ships  would  be  a  reason  for  ad¬ 
justing  interest  loans.  Loans  were  made  by  the  U.  S.  S. 
B.  E.  F.  0.  to  Xewburgh  Shipyards,  conditional  on  same 
bointc  paid  in  whole  or  part  as  fees  were  due  and  this 
meant  due  and  payable  under  the  contract.  Any  delay  in 
ship  delivery  allowed  by  the  U.  S.  S.  B.  E.  F.  C.  would 
only  advance  date  when  fees  would  be  available,  as  earned, 
and  this  was  a  condition  assumed  bv  Xewburgh  when  it 
signed  the  contract.  Xo  provision  is  made  in  contract  for 
adjusting  interest  charges  by  reason  of  ship  deliveries 
being  delaved. 

For  the  reasons  set  forth  herein,  the  claim  is  disallowed 
in  its  entiretv. 


356 


Statement i  Showing  Xet  Effect  of  Allowances  After 
Considering  All  Credits  and  Debits  on  All  Con¬ 
tractual  Relationships. 


Revised  basis  cost  as  per  audit  .  $17,592,261  38 

Add:  Compensation  and  liability  insurance  60,170  80 

Cleats  and  magazines .  7,475  10 


Basis  Cost  as  per  Settlement 


$17,659,907 . 28 
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Actual  Cost  as  per  Audit.  $16,454,541  76 
Add  depreciation  .  288,056  03 


Deduct  excess  insurance 


$16,742,597  79 
14,072  57 


Actual  Cost  as  per  Settlement 
Total  Savings 


16,728,525  22 


931,382  06 


V  r 


1  •?  XX:  V.'C il  " 

t  ^ 

Credits  to  Newburgh: 

One-third  of  savings  on  91-SC  s  .J  • 

Actual  Cost  on  91-SC  1( 

Fees  on  91-SC .  1,348,000  00 


Audited  Credits  on  511 -SC 
Additional  depreciation  on  511-SC 
Audited  credits  on  387-SC 
Audited  credits  on  incidentals 


310,460  68 
>,728,525  22 


,684,413  36 
11,539  64 
20,595  35 
63,446  05 


Total  Credits  to  Newburgh  Shipyards, 

Inc . . . . .  $22,166,980  30 

Total  Debits  as  per  audit  $21,974,871  52 


Excess  I  n  s  u  r- 
ance  .  $14,072  57 


Other  Credits 


145.00 


Total  Deductions 


14,217  57 


Final  Total  of  Debits  .  2H960,653  95 


206,326  35 


Balance  (Credit  to  Newburgh  Ship¬ 
yards,  Inc.)  . 

Recommendation. 


i 

The  allowance  of  the  items  approved  in  this  rebort  would 
result  in  a  final  balance  due  claimant  of  $206,326.35.  In  the 
course  of  negotiations  with  Newburgh  Shipyards  Inc.  they 
have  agreed  to  accept  $200,000.00  in  full  settlement  of  all 
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claims,  and  it  is  therefore  recommended  that  this  sum  ho 
awarded. 

Dated:  December  18,  1022. 

J.  B.  MILL  IK  EX. 

J.  B.  MILL1KEN, 

Assistant  Counsel,  Department  of  Claims. 

Approved,  Dec.  10,  1022. 

JOSEPH  FAIRBANKS. 

JOSEPH  FAIRBANKS, 

Director  of  Claims. 


(Here  follows  diagram  marked  page  3f>7.) 


Instructions  to  Pavees. 

%• 


1.  All  articles  delivered  and  service  other  than  personal 
furnished  the  Fnited  States  Shipping  Board  Emergency 
Fleet  Corporation  must  he  invoiced  on  this  form  in  sextupli- 
cate. 

2.  The  juiyec  must  sign  only  certificate  (1 )  on  the  original 
in  words  and  letters  identical  with  the  payee's  name  as 
written  in  the  heading  of  the  voucher  on  the  line  following 
the  printed  words  “Debtor  to."  If  the  payee  is  a  corpora¬ 
tion  or  partnership  there  must  he  written  on  the  line  follow¬ 
ing  the  word  “Payee”  the  name  of  the  corporation  or 
partnership,  and  immediately  thereunder,  on  the  line  follow¬ 
ing  the  word  “  Per,"  there  must  he  placed  the  signature  and 
official  designation  of  the  officer  of  the  corporation,  or  mem¬ 
ber  of  the  partnership,  who  is  duly  authorized  to  certify  on 
behalf  of  the  corporation  or  partnership  as  to  the  correct¬ 
ness  of  the  invoice,  and  that  payment  therefor  has  not  been 
received. 


3.  The  payee’s  name  and/or  designation  must  he  stamped 
or  typed  in  certificate  (1)  on  the  duplicate  and  triplicate 
copies  to  conform  to  the  signature  appended  to  certificate 
(1)  on  the  original. 

4.  Care  should  he  exercised  in  filling  in  all  blanks  in  the 
heading  of  this  form  and  in  itemizing  the  articles  delivered 
and/or  the  services  furnished. 

5.  The  original  and  five  copies  must  be  forwarded. 


Dot*  of  RfUtrotto*  .. 
Offirm  of  SUftstration 


.:±n  - 


Debtor  to. 


UNITED  STATES  SHUVINCTTOARP  EMERGENOY-FLEET^JRfORATTON 

DIVISION  OP  CONSTRUCTION 


WASHINGTON,  a  C. 

VOUCHER 


ZT  Serials  3516-333- 

CER  3335-3337,  33*8, 

iMharOunPmoN)  Avts  •»  r>^  3389* 
Date  Jarraa-y  1^25 

E.  F.  C.  Order  or  Contract  No.  8a  'dl-.SC 


DAT*  or 
a  BKUVEHT. 


AKTICXX  OR  SERVICE. 


ctctt 

PRXX. 


A1COOHT. 


In  foil  settlement  of  all 
claims  arising  out  of  the  above 
contracts  and  matters  in  connection,  ... 
therewith,  under  settlement  •'  ; '  '  ' 

agreement  dated  January  S2f  1933. .  f  .  • 


i 


PUHJCAHi  A  point  matt  l*. 


m 


Calculations 
vsxitu  »r— 

/  /  ^ 


tinmw>  i 


f[  ]  articles  have  been  received  by  me  in  gooo  condition  and  in  the  quality 
crnin  that  tho  <  and  quantity  above  specified; 

]  sorvicee  other  than  personal  have  boon  performed  sa  specified. 


accordance  with  the  con 
tract  or  ordsr  therefor. 


(  (4)  Audit  reviewed  and  voc 


<3X5  REVERSE  SIDE  IOR  niKRUCTlOXSl 


Qatar  to  baacampad  an.) 


Bo.  4687.  ikiwln  C.  Bennett,  et  &1.  ' 
▼a.  Appellants, 
United  States  Shipping  Board 
aoergency  Fleet  Corporation,  et  al.) 


Page  Ho  .357 


357 


r 


\ 
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Method  of  or  Absence  of  Advertising. 

(Sec.  3709  of  the  Revised  Statutes.) 

1.  After  advertising  in  newspapers. 

2.  After  advertising  by  circular  letters  sent  to  —  dealers, 
and  by  notices  posted  in  public  places. 

3.  Without  advertising,  under  exigency  of  ^he  service 
which  existed  prior  to  the  order  and  would  not  admit  of 
the  delay  incident  to  advertising. 

4.  Without  advertising,  it  being  impracticable  to  secure 

competition  because  of* . 

Form  of  Agreement. 

A.  Under  formal  contract  dated - ,  192-. 


B.  Under  written  proposal  and  acceptance  filed - , 

- .  (If  with  this  voucher  so  state;  if  not,  indicate  where.) 

C.  Under  less  formal  agreement  (State  character)  dated 
January  12th,  1923. 


359  Exhibit  No.  22,  Ptf.  Eq.  42707.  Filcfd  Jan.  4, 


1920.  II.  L.  Davis,  Auditor  Supreme  Court  D.  C. 


Form  4502. 

United  States  of  America,  United  States  Shipping  Board. 

December  i4,  1925. 


I  hereby  certify  that  the  annexed  is  a  true  and  correct 
copy  of  an  extract  from  the  minutes  of  a  meet  jug  of  the 


Instructions  Under  Section  4.  Above. 

*  Amon?  the  reasons  which  iuay  be  assigned  as  making  Corfu  petition  im¬ 
practicable  (See.  4  above)  are  the  following: 

(a)  Under  a  formal  contract  for  construction  there  nriscj|  a  necessity 
for  additional  work  practicable  of  performance  only  by  the  contractor. 

( b )  The  articles  wanted  arc  patented  or  copyrighted  and  not  on  sale 
by  dealers,  but  by  the  owners  of  the  patent  or  copyright  or  their  agents 
or  assigns  alone,  at  a  fixed  and  uniform  price. 

(O  There  is  only  one  dealer  within  a  practicable  distance  frdm  whom  tin* 
articles  can  lx*  obtained. 

(rf)  Prices  or  rates  are  fixed  by  legislation,  either  Federjil,  State,  or 
municipal,  or  by  competent  regulation. 

(C)  Previous  advertising  for  the  identical  purchase  has  been  followed  by 
the  receipt  of  no  proposals  or  only  of  such  as  were  unreasonable,  and  under 
circumstances  indicating  that  further  advertising  would  not  alter  results. 


16 — 1687a 
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United  States  Shipping  Board  held  March  18,  1924,  as 
shown  by  the  official  minutes  of  the  United  States  Shipping 
Board  in  the  custody  of  the  Secretary  of  the  United  States 
Shipping  Board. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand,  and 
caused  the  seal  of  the  United  States  Shipping  Board  to  be 
affixed,  on  the  dav  amt  year  first  above  written. 

[seal.}  ROY  H.  MORRILL, 

Secretary  United  States  Shipping  Hoard. 


360 


Extract  front  Proceedings  of  the  United  States 

Shipping  Board. 

March  18,  1924. 


There  was  presented  the  following  memorandum  from 
the  Standing  Committee  on  Claims,  dated  March  17,  1924: 

“Subject:  Distribution  of  Savings  to  Employees  of  New¬ 
burgh  Shipyards,!  Inc. — Contract  91-SC  and  Supplement 
thereto. 

“We  recommend  the  adoption  of  the  following  resolu¬ 
tion  : 

“Whereas,  Sundry  employees  of  the  Newburgh  Ship¬ 
yards,  Inc.,  have  made  claims  against  the  United  States 
Shipping  Board  that  they  were  entitled  to  the  distribution 
among  them  of  the  sum  of  $310,460.68,*  which  is  alleged 
to  represent  one-third  of  all  of  the  alleged  savings  realized 
under  contract  9LSC  and  supplement  thereto,  between  the 
Newburgh  Shipyards,  Inc.,  and  the  United  States  Ship¬ 
ping  Board  Emergency  Fleet  Corporation,  representing 
the  United  States  of  America,  and 

“Whereas,  The  Standing  Committee  on  Claims  have 
heard  the  claims  of  the  said  employees  and  have  also  been 
advised  by  the  Legal  Department  that  there  is  no  legal 
authority  for  anv  distribution  to  and  among  anv  of  the 
said  employees  of  Newburgh  Shipyards,  Inc.,  pursuant  to 
the  terms  of  said  contract,  and 

“Whereas,  The  Standing  Committee  on  Claims  after  due 
consideration  are  of  the  opinion  that  no  such  legal  author¬ 
ity  for  such  distribution  exists  and  that  therefore  the 


♦See  last  sheet,  Exj  20,  Ptf.  H.  L.  D.  (Pencil  notation.) 
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claims  aforesaid  should  be  denied  by  the  United  States 
Shipping  Board  and  have  so  recommended;  j 

“Now,  therefore,  be  it  resolved,  By  t lie  Uijiited  States 
Shipping  Board  that  the  findings  and  recommendations  of 
the  said  Standing  Committee  on  Claims  be  apbroved  and 
that  the  claims  of  employees  of  the  said  Newljurgh  Ship¬ 
yards,  Inc.,  made  as  aforesaid  be  and  the  same] hereby  are 
denied.  1 


(Signed)  E.  C.  PLUMMER, 

Chairman , 

“  M.  LISSNER,  | 

Member, 

“  P>.  E.  HANEY, 

Member  9\ 

Standing  Committee  on  Claims.” 

I 

After  discussion,  on  motion  of  Comr.  Haney |  duly  sec¬ 
onded  and  carried,  the  resolution  as  set  forth  (above  was 
adopted,  and  the  proper  officers  of  the  Shi])])  ng  Board 
and/or  Emergency  Fleet  Corporation,  were  authorized  to 
take  any  and  all  actions  necessary  and  proper  to  carry  the 
Board's  action  as  above  set  forth  fullv  into  effect. 

361  Thereupon,  the  plaintiffs,  to  maintain  jhe  issues 
on  their  part  joined,  produced  as  a  witness  James 
Talbert,  who  testified  as  follows:  I 


I  am  43  years  old  and  a  lawyer  by  profession.  1  was 
formerly  connected  with  the  United  States  Shipping  Board 
Emergency  Fleet  Corporation.  1  entered  its  employ  April 
14,  1919.  I  was  made  a  member  of  the  general  Cancella¬ 
tions  Claims  and  Contracts  Board,  and  served  in  that  ca¬ 
pacity  as  long  as  the  Board  existed,  which  was  until  about 
February  1,  1920,  when  a  new  Board  was  organized  known 
as  the  Construction  Claims  Board.  I  was  a  member  of  that 
Board.  In  July,  1920,  I  was  made  Chairman  of  tli^t  Board. 
I  continued  in  that  capacity  until  July,  1921,  when  the 
Board  was  wiped  out.  In  November,  1920,  1  was  also  made 
Assistant  General  Counsel.  1  served  in  that  capacity  for 
eight  or  nine  months.  From  July,  1921,  on  unti^  Decem¬ 
ber,  1922,  I  was  Assistant  Counsel.  On  that  date  fast  men¬ 
tioned,  I  was  made  a  Director  of  Claims.  About  a  year 
later,  I  was  made  Assistant  Counsel  in  charge  of  claims 
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and  held  that  position  until  I  resigned,  which  was  April 
15,  1925.  On  December  19,  1922,  1  was  Director  of  Claims. 

The  witness  was  handed  a  report  signed  by  J.  B.  Milli- 
ken,  heretofore  introduced  in  evidence,  and  being  asked 
who  Mr.  Milliken  was  replied: 

Mr.  Milliken  was  an  Assistant  Counsel  in  the  Legal  Di¬ 
vision  of  the  Fleet  Corporation  and  was  assigned  to  work 
on  claims,  his  immediate  superior  being  Colonel  Joseph 
Fairbanks,  who  was  engaged  altogether  on  claims. 

The  witness  had  his  attention  called  to  the  approval  of 
Milliken \s  report  signed  by  Joseph  Fairbanks,  and  being 
asked  who  Joseph  Fairbanks  was,  stated:  Joseph  Fair¬ 
banks  was  immediate  superior  to  Mr.  Milliken.  Just  at 
that  date,  December  19,  1922,  I  believe  Colonel  Fairbanks 
had  been  given  a  new  title  but  1  do  not  know  if  the 

o 

362  order  was  effective.  He  was  Assistant  General 
Counsel,  but  Colonel  Fairbanks,  from  August  1, 
1921,  to  as  long  as  he  stayed  with  the  organization,  was  in 
charge  of  claims  and  claims  settlements  and  had  exclusive 
control,  subject  to  the  general  supervision  of  the  General 
Counsel.  Colonel  Fairbanks  was  there  at  the  date  of  that 
report,  acting  in  the  above  capacity. 

The  witness  was  then  shown  a  letter  from  Tilden  Adam¬ 
son  to  Colonel  Fairbanks,  dated  December  19,  1922,  and 
being  asked  who  Tilden  Adamson  was,  replied:  Tilden  Ad¬ 
amson  is  now  and  was  on  December  If),  1922,  a  Special  Ex- 
aminer  in  the  Legal  Department  of  the  Fleet  Corporation. 
He  had  held  various  positions  before  that  time.  The  wit¬ 
ness  continued:  We  had  various  kinds  of  Examiners.  Mr. 
Adamson  was  the  principal,  or  1  might  say  the  Chief  Ex¬ 
aminer,  with  reference  to  accounting  matters.  We  had 
other  Examiners  whose  duties  related  principally  to  engi¬ 
neering  matters  but  Mr.  Adamson  was  principal  Examiner 
on  accounting  matters.  It  was  his  custom  to  collaborate 
freely  with  Colohel  Fairbanks  and  the  General  Counsel. 

The  witness  was  then  shown  a  letter  from  Chauncev  (i. 


Parker,  General  Counsel  to  the  United  States  Shipping 
Board,  dated  December  19,  1922,  and  theretofore  intro¬ 
duced  in  evidence,  and  being  asked  who  Chauncev  G. 
Parker  was,  replied:  Mr.  Parker  was  General  Counsel  of 
the  Shipping  Board  and  the  Fleet  Corporation — at  that 
time  and  still  is.  He  had  general  supervision  over  claims. 
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The  witness  was  then  shown  Exhibit  No.  16,  being  the 
extracts  from  minutes  of  the  Shipping  Board,  showing  that 
General  Counsel  Parker’s  letter  of  the  Newburgh  claim 
was  referred  to  Admiral  Benson,  with  authority  to  settle. 
Being  asked  if  such  procedure  was  usual  with  respect  to 
such  matters,  the  witness  replied:  For  a  few  months,  at 
the  close  of  1922  and  the  beginning  of  1923,  this  procedure 
was  followed  to  some  extent  and  at  other  times  intermit¬ 
tently,  but  I  could  not  say  it  has  been  the  uniform 
3(53  or  general  practice  to  handle  claims  in  this  way  ex¬ 
cept  for  a  few  weeks,  or  possibly  a  few  months  at 
the  time  of  this  action.  It  was  not  unusual,  although  it 
was  not  the  regular  method. 


The  witness  was  then  shown  Exhibit  17,  bei 


lg  a  memo¬ 


randum  signed  by  \Y.  S.  Benson,  dated  December  22,  1922, 


is,  replied: 
lited  States 


by  Colonel 


and  on  being  asked  who  AY.  S.  Benson  was  and 
Mr.  \Y.  S.  Benson  is  Commissioner  of  the  Un 
Shipping  Board  and  has  been  since  February  or  March, 

1920.  lie  is  commonly  referred  to  as  “Admiral  Benson.” 
lie  was  Chairman  of  the  Shipping  Board  at  one  time  and 
is  now  a  member.  The  witness  himself  had  no  first  hand 
information  regarding  the  Newburgh  settlement  Although 
he  was  Director  of  Claims  at  that  time,  he  had  nothing  to  do 
with  this  matter.  It  was  handled  exclusively 
Fairbanks,  Mr.  Milliken  and  their  associates. 

On  cross-examination  the  witness  testified  as  follows: 
The  construction  (Maims  Board  went  out  of  existence  July, 

1921,  and  was  succeeded  in  a  few  weeks  bv  the  Claims 
Commission.  A  few  weeks  previous  to  the  date  of 
the  documents  of  December  19,  1922,  the  C  aims  Com¬ 
mission  had  practically  ceased  to  function.  The  Chair¬ 
man  of  that  Commission  is  a  very  eminent  lawyer  and  was 
trying  cases  in  Cleveland  at  that  time,  and  was  away,  and 
for  other  reasons  the  Claims  Commission  did  not  function 
for  several  weeks,  and,  while  I  am  not  positive,  my  impres¬ 
sion  is  that  this  claim  did  not  go  before  them  because  they 
were  practically  out  of  business  before  that  time  and  legally 
and  officially  out  on  the  last  day  of  the  vear  1922. 

Asked  if  tin*  Fleet  Corporation  had  any  authority  to  pass 
on  claims  such  as  these  submitted  by  Newburgh  Shipyards, 
the  witness  replied:  Under  the  Merchant  Marine  Act  of 
1920,  June  5,  the  Shipping  Board  was  given  exclusive  juris- 
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diction  in  claims  in  making  awards  of  just  compensation. 
The  Shipping  Hoard  used  the  machinery  of  the  Fleet 

364  Corporation  as  a  matter  of  getting  the  claims  in¬ 
vestigated,  recommendations  made  and  submitted  to 

the  Shipping  Hoard.  At  all  times  for  several  months  pre¬ 
ceding  this  matter  concerning  the  Newburgh,  all  the  rec¬ 
ommendations  of  the  Claims  Commission  had  to  go  before 
the  Shipping  Hoard  for  linal  approval.  No  awards  were 
made  bv  Colonel  Fairbanks  or  Mr.  Parker,  or  even  bv  the 
trustees  of  the  Fleet  Corporation,  or  any  other  organiza¬ 
tion,  as  a  final  proposition,  until  approved  by  the  Shipping 
Board.  The  Shipping  Hoard  did  not  have  the  machinery 
in  its  own  organization  to  investigate  claims.  The  Legal 
Department  and  Claims  Department  have  always  been  car¬ 
ried  on  the  payrolls  of  the  Fleet  Corporation. 

Thereupon  the  defendant,  the  Fleet  Corporation,  to  main¬ 
tain  the  issues  on  their  parts  joined,  called  as  a  witness, 

John  A.  Russell. 

Thereupon,  the  following  occurred: 

Q.  At  this  time,  we  would  like  you,  please,  to  give  us  a 
brief  sketch  of  the  incorporation  of  the  Emergency  Fleet 
Corporation. 

Mr.  Morgan:  1  object.  That  is  a  matter  of  record.  I 
object  to  it,  on  the  ground  that  it  is  not  material  in  this 
case,  and  it  is  a  great  waste  of  time. 

Mrs.  Archev:  Mr.  Auditor:  Ycsterdav  afternoon  there 
was  considerable  discussion,  and  1  think  the  Auditor  him¬ 
self  requested  to  be  enlightened  on  the  subject  as  to  whether 
or  not  the  Emergency  Fleet  Corporation  was  acting  in  its 
private  corporate  capacity,  or  whether  the  Emergency  Fleet 
Corporation  was  acting  as  agent  for  the  l  nited  States.  We 
have  authority  and  can  give  you  the  citations  in  support  of 
the  proposition  that  the  agency  of  the  Emergency  Fleet 
Corporation  is  a  question  of  fact  and  must  be  proved  in 
each  individual  case.  We  would  like  to  get  in  evidence  the 
articles  of  incorporation,  as  proof  of  the  agency  of  the 
Emergency  Fleet  Corporation. 

365  The  Auditor:  That  specific  point,  if  I  mistake  not, 
has  been  determined  by  the  Supreme  Court  of  the 

United  States.  We  would  not  want  to  go  back  any  further 
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than  the  governing  decision  of  the  last  Court  of  resort,  un¬ 
less  there  has  been  some  recent  decision  bearing  specifically 
on  the  points  mentioned.  A  historical  sketch  w^uld  be  of  no 
interest  in  the  case. 

Mr.  Barker:  The  idea  was  not  to  spread  on j the  record  a 
historical  sketch,  but  was  merely  to  have  the  fyict  of  its  or¬ 
ganization  under  Section  11  of  the  Act  of  19'1 6  appear  as 
part  of  the  record  in  this  proceeding;  the  issue  of  its  stock; 
the  fact  of  the  ownership  of  the  stock;  the  proceeds  from 
which  the  payment  for  stock  were  derived. 

Mr.  Williams:  Do  vour  minutes  show  that? 

* 

Mr.  Barker:  The  certificate  of  incorporation  shows  the 
fact  that  the  Emergency  Fleet  Corporation  was  organized 
under  Section  11  of  the  Act  of  1916.  The  United  States 
Shipping  Board  Emergency  Fleet  Corporation  is  a  cor¬ 
poration  organized  pursuant  to  authority  conferred  upon 
the  United  States  Shipping  Board  by  Section  11  of  the 
Shipping  Act  of  1916,  having  a  capital  of  Fifty  million 
Dollars.  The  entire  capital  stock  was  issued  tb  and  is  held 
by  the  United  States  Shipping  Board  for  the  United  States 
of  America,  and  was  paid  for  by  funds  appropriated  for 
that  purpose  by  Section  13  of  the  Shipping  Act]  of  1916,  de¬ 
rived  from  the  sale  of  the  Panama  Canal  Bonds  and  in  the 
Treasury  of  the  United  States  of  America.  The  stock  of 
the  United  States  Shipping  Board  Emergency  Fleet  Cor¬ 
poration  has  since  its  organization  and  still  stands  in  the 
name  of  the  United  States  Shipping  Board  for  the  United 
States  of  America,  with  the  exception  of  certificates  of 
stock  for  one  share  each,  from  time  to  time  issued  to  qualify 
its  trustees,  which  certificates  of  stock  have,  immediately 
upon  issue  to  the  individual  trustees,  been  endorsed  by  them 
and  turned  back  to  the  United  States  Shipping  Board  to 
hold. 

366  The  Auditor:  Any  objection? 

(Discussion  off  the  record.) 

Mr.  Williams:  I  will  not  stipulate  that.  i 

Mr.  Barker:  That  makes  it  necessary  to  offer  our  proof. 

The  Auditor:  The  matters  just  presented  by  Mr.  Barker, 
of  counsel  for  the  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation,  are  of  such  a  nature  that  the 
verity  thereof  may  be  determined,  or  the  statements  re- 
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futcd,  bv  those  who  are  william  to  give  the  time  necessary 

to  investigate  the  subject,  and,  in  view  of  all  attending 

facts  and  circumstances,  the  statements  just  made  are 

admitted,  subject  to  objection,  and  it  goes  without  saying 

that  the  Auditor  will  verify  all  such  statements  of  fact 

• 

before  he  makes  any  findings  in  the  matter.  Furthermore, 
Mr.  Barker  and  each  and  every  counselor  in  the  case  will 
have  an  opportunity  to  file  briefs  with  the  Auditor,  said 
briefs  to  be  exchanges  in  the  usual  way,  and  the  Auditor 
would  desire  the  briefs  to  be  somewhat  elaborate  on  the 
points  just  touched  upon  by  Mr.  Barker. 

Mr.  Barker:  Then  1  ask  you  to  rule  that  the  facts  stated 
on  tlie  record  with  respect  to  the  organization  and  status 
of  the  Fleet  Corporation  and  its  stock  will  be  treated  as 
having  been  proven  in  the  ordinary  course,  and  subject  only 
to  attack  by  tin*  plaintiffs  in  this  case  for  inaccuracies  or 
incorrect  statements  made. 

The  Auditor:  The  Auditor  so  rules. 

Mr.  Morgan:  1  think  I  might  say  that  considered  as 
proven  is  going  too  far.  It  may  be  considered  as  evidence 
introduced.  I  think  that  would  be  a  fairer  way  to  put  it. 

Mr.  Barker:  I  will  modify  that.  The  facts  stated  for  the 
record  will  be  treated  bv  tin*  Auditor  as  having  been  testi- 
tied  to  under  oath  bv  Mr.  .John  A.  Russell,  Assistant  Sec- 
ret  ary  of  the  United  States  Shipping  Board  Hmer- 
3(>7  gency  Fleet  Corporation. 

The  Auditor:  Do  vou  so  testify? 

•  • 

Ml*.  Russell :  l  do,  sir. 

Mr.  Morgan:  Mav  I  ask  vou  if  vou  admit  for  the  record 
that  this  corporation,  the  defendant,  was  organized  under 
the  laws  of  the  District  of  Columbia. 

Mr.  Barker:  I  think  I  so  stated,  did  I  not?  I  shall  be 
verv  glad  to  state  that,  because  that  was  unintentionally 
omitted.  The  United  States  Shipping  Board  Emergency 
Fleet  Corporation,,  as  above  stated,  was  organized  under 
and  pursuant  to  the  laws  of  the  United  States  for  the  Dis¬ 
trict  of  Columbia,  and  its  principal  office  is  in  the  District 
of  Columbia. 

Mr.  Morgan:  Same  ruling  and  same  objection? 

The  Auditor:  Yes. 

The  witness  continued:  Since  September  30,  1921,  no 
Member  of  the  Shipping  Board  has  been  a  trustee,  with 
one  exception:  Mr.  Edward  P.  Farley,  at  the  time  he  was 
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,  was  a  trus- 
17,  1923,  up 


Chairman  of  the  United  State  Shipping  Board! 
tee  of  the  Fleet  Corporation  from  Sept  ember 
to,  approximately,  January  4,  1924.  Upon  cross  examina 
tion,  the  witness  testified  as  follows:  prior  to  September 
30,  1921,  Mr.  Lasker  was  a  member  of  the  Board  of  Trus¬ 
tees.  We  have  trustees  regularly  elected.  Mr.  Leigh  C. 
Palmer  was  made  President  approximately  ^January  10, 
1924.  He  was  President  when  this  suit  was  brought  against 
the  Fleet  Corporation.  Meetings  of  the  stockholders  of  the 
Fleet  Corporation  are  held  annually  on  April  |17th.  Trus¬ 
tees  meet  at  least  twice  a  week.  They  are  ;ldl  paid  em- 

*  i  * 

ployees.  They  are  elected  with  the  approval  |>f  the  Ship¬ 
ping  Board.  They  are  paid  from  funds  appropriated  by 
Congress.  The  officers  of  the  corporation  are  employees 
of  the  Fleet  Corporation,  and  are  elected  by  the  Board  of 
Trustees  of  the  Corporation  with  the  approval  of  the  Ship¬ 
ping  Board.  The  trustees  elected  at  t lie  last]  meeting  of 
the  stockholders  were  Leigh  C.  Parker,  Sidney 
3(58  Henry,  J.  A.  Sheeliy,  11.  I.  ('one  and  rp.  L.  Clear. 

In  addition  to  being  a  trustee,  each  one  qf  these  men 
is  an  employee  or  officer.  Chauncey  (J.  Parker 
her  19,  1922,  was  General  Counsel  of  the  Ui 
Shipping  Board  Fmergency  Fleet  Corporation  j 
Counsel  of  the  United  States  Shipping  Board. 


on  Deeem- 
lited  States 
uid  General 


Thereupon  the  defendant,  the  Fleet  Corporation,  to  main¬ 
tain  its  issue  on  its  part  joined,  introduced  a.^  a  witness, 
Daniel  S.  Morrison,  who  testified  as  follows: 

I  am  General  Comptroller  of  the  Emergency 
poration.  1  have  custody  of  the  books  of  account  of  the 

the  United 
as  savings 
)])lemental. 


Fleet  Cor- 


Fleet  Corporation.  Xo  funds  are  set  aside  by 
States  Shipping  Board  or  Fleet  Corporation 
derived  from  contracts  91  S.  C.  and  91  S.  C.  Su 
Upon  cross  examination,  the  witness  testified:  there  is  no 
fund  recorded  in  the  books  of  the  Fleet  Corporation  that  is 
available  for  the  payment  of  these  claims,  unless 
by  the  United  States  Shipping  Board.  There 
on  the  books  a  general  reserve  for  claims  wlikjli  are  only 
paid  by  the  Fleet  Corporation  on  specific  instructions  from 
the  Shipping  Board.  There  is  no  fund  that  is  restricted 
solely  to  the  payment  of  these  claims.  1  recall  the  resolu¬ 
tion  which  was  passed  retaining  out  of  the  Treasury  of  the 
United  States,  under  the  act  of  June  12,  1922,  the  sum  of 


so  ordered 
s  recorded 
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$1,716,565.17.  There  was  included  in  that  sum  an  item 
amounting:  to  $377,176.65  under  the  heading;  “Cases  which 
have  not  received  final  Shipping;  Board  action.”  In  such 
item  there  is  included  a  sub-heading  entitled  “Newburgh 
Shipyards — Claims  of  employees  for  participation  in  sav¬ 
ings — $300,000.00.”  We  have  no  account  on  our  books 
showing  any  liability  to  the  employees  of  the  Newburgh 
Shipyards.  The  sum  of  $1,71(5,565.17  was  not  set  apart; 
it  was  reserved;  but  was  not  turned  back  to  the  treasury; 
otherwise  the  appropriation  would  have  lapsed.  In  ac¬ 
cordance  with  the  resolution  of  the  Shipping  Board,  to 
which  von  have  referred  alreadv,  that  sum,  with  other  sums 
aggregating  three  or  four  million  dollars,  were  re- 
369  served.  Reservation  was  made  by  the  Shipping 
Board  itself.  It  is  not  a  fact  I  know  of  that  the 


Emergency  Fleet  Corporation  requested  this  action.  I  am 
familiar  with  the  setting  up  of  these  several  itmes.  I  have 
not  any  idea  how  the  sum  of  $.*>()( ),()()( ).()()  under  the  sub¬ 
heading  “Newburgh  Shipyards — Claims  of  employees  for 
participation  in  savings"  was  arrived  at.  I  did  not  know 
anything  about  it  until  I  saw  the  resolution  reserving  the 
amount.  There  is  no  reservation  of  a  particular  sum  of 
$300,000.00.  All  our  records  show  is  the  total  amount  re¬ 


served  of  several  millions.  I  presume  the  amount  of  $300,- 
000.00  was  set  up  by  the  Claims  Division,  which  was  han¬ 
dling  the  claims  at  that  time.  The  Shipping  Board  got  the 
data  it  wanted  from  the  Claims  Department.  Any  data 
it  mav  have  used  in  arriving  at  the  amount  reserved  was 
undoubtedlv  given  to  it  bv  the  (Jeneral  Counsel  or  the 
Claims  Division.  The  Shipping  Board  must  give*  the  au¬ 
thority  to  reserve  the  amount.  The  ('laims  Department 
was  organized  in  1921  or  1922.  I  have  been  with  the  Fleet 
Corporation  since  April,  191S.  Joseph  Fairbanks  was  spe¬ 
cial  counsel  employed  by  the  Shipping  Board  in  1921.  I 
do  not  know  his  signature.  I  had  nothing  to  do  with  the 
settlement  of  claims.  I  do  not  know  Mr.  Milliken,  nor  do  I 
recognize  his  signature.  The  balance  reserved  for  claims 
last  June  30th  was  three  millions  or  more.  AYe  do  not  carry 


anv  details  on  the  books.  The  amount  we  are  carrying  on 
the  books  is  the  balance  left  over  after  reserving  the 
amounts  mentioned  and  after  deducting  all  claims  subse¬ 
quently  paid.  (Maims  have  been  paid  for  which  no  spe- 
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cific  reservation  was  made.  The  balance  on  the  books  today 
has  no  practical  realtionship  with  these  amounts. 

The  witness  was  then  read  paragraph  XIX  of  contract 
91  S.  S.  relating  to  savings  and  was  asking  if  there  were 
any  books  of  original  entry  established  or  set  up  to  pro¬ 
vide  for  an  accounting,  with  the  view  of  carrying  out  the 
provisions  of  said  paragraph  XIX.  The  witness  replied: 

I  understand  that  an  audit  was  madel  at  one  time 
370  prior  to  the  time  I  was  comptroller  of!  the  books  of 
account  of  the  Agent.  I  am  not  familiar  with  the 
audit  and  have  never  reviewed  it.  It  was  submitted  to  one 
of  my  predecessors,  and  I  am  not  familiar  with  that  report. 
Xo  books  of  original  entry  were  set  up  in  Washington  which 
would  automatically  show  this  result.  I  believe  we  have 
a  copy  of  the  original  audit  in  our  tiles.  I  think  Mr.  Barker 
has  the  original  report;  I  am  not  sure.  I  think  the  audit 
was  completed  in  1922. 

Thereupon  the  defendant,  the  Fleet  Corporation,  re¬ 
quested  the  Auditor  to  take  Judicial  notice  of  Executive 
Order  Xo.  2004,  dated  July  11,  1917;  the  Shipping  Act, 
1910,  39  St  at.  L.  728;  the  Merchant  Marine  Act,  1920,  41 
Stat.  L.  988;  the  Emergency  Shipping  Fund  provisions  of 
the  Urgent  Deficiencies  Appropriation  Act  of  June  15,  1917, 
40  Stat.  L.  182,  as  amended;  the  Appropriation  Act  of  July 
1,  1918,  40  Stat.  L.  034,  050;  the  Appropriation  Act  of  July 
19,  1919,  41  Stat.  L.  103,  180;  the  Appropriatioji  Act  of  June 
5,  1920,  41  Stat.  L.  874,  891 ;  the  Appropriation  | Act  of  March 
4,  1921,  41  Stat.  L.  1307,  1382;  the  Appropriation  Act  of 
June  10,  1921  42  Stat.  L.  29,  35;  the  Appropriation  Act  of 
August  24,  1921,  42  Stat.  L.  192;  the  Appropriation  Act  of 
March  20,  1922,  42  Stat.  L.  437,  444;  the  Appropriation  Act 
of  June  12, 1922,  42  Stat.  L.  035,  047 ;  the  Appropriation  Act 
of  Feb.  13,  1923,  42  Stat.  L.  1227,  1241;  the  Appropriation 
Act  of  June  7, 1924,  43  Stat.  L.  521,  529;  and  the  Appropria¬ 


tion  Act  of  March  3,  1925,  42  Stat.  L.  1198,  120 


8.  Copies  of 


the  aforesaid  Executive  Order  and  Statutes  were  handed  to 


the  Auditor  for  his  convenient  reference  and 


were  bv  the 


Auditor  Marked  Defendant’s  Exhibits  B,  C  and  D. 
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371  Thereupon  the  defendant,  the  Fleet  Corporation, 
to  maintain  the  issue  on  its  part  joined,  called  as  a 

witness  Raymond  M.  Hicks,  who  testified  as  follows: 

I  am  Assistant  Treasurer  of  the  Emergency  Fleet  Cor¬ 
poration  and  have  been  so  since  July  1,  19*25.  My  duties  are 
to  supervise  the  receipt  and  disbursement  of  the  funds  of 
the  Fleet  Corporation.  The  Fleet  Corporation  receives 
all  its  funds  from  moneys  appropriated  by  Congress.  1 
am  familiar  with  the  Act  of  June  12,  1922,  pursuant  to 
which  there  was  appropriated  for  payment  of  claims  a  sum 
of  Fiftv  Million  Dollars. 

Over  the  objection  of  counsel  for  plaintiffs,  witness  testi¬ 
fied:  The  Fleet  Corporation,  in  its  private  corporate  ca¬ 
pacity  did  not  exercise  any  control  over  that  fund.  The  con¬ 
trol  exercised  by  the  Fleet  Corporation  over  said  fund  was 
as  agent  for  the  Shipping  Board,  in  administering  this 
fund.  The  second  paragraph  of  said  Act  of  June  12,  1922, 
42  Stat.  L.  (>35  was  then  read  to  the  witness,  and  he  there¬ 
upon  stated  that  no  finding,  resolution,  or  communication 
of  the  Shipping  Board  or  the  Fleet  Corporation,  in  any 
form,  had  been  transmitted  to  the  Treasurer  of  the  Fleet 
Corporation  or  to  himself  as  Assistant  Treasurer  of  the 
Fleet  Corporation,  indicating  that  the  Shipping  Board  had 
ever  made  a  finding  that  the  claim  in  question  in  this  cause 
grew  out  of  an  agreement,  express  or  implied,  entered  into 
with  the  United  States  Shipping  Board  or  the  Emergency 
Fleet  Corporation,  or  their  legal  representative.  1  am 
familiar  with  payments  made  by  the  Fleet  Corporation  to 
the  Newburgh  Shipyards  during  the  progress  of  the  con¬ 
struction  of  the  hulls  under  contracts  91  S.  C.  and  91  S.  C. 
Supplemental.  Tile  books  of  the  Emergency  Fleet  Corpora¬ 
tion  are  audited  by  the  Comptroller  General  of  the  United 
States,  pursuant  to  Act  of  ('ongress,  the  date  of  which  1 
cannot  tell  from  memory.  The  general  accounting  office 
maintains  a  force  of  several  men  in  the  Fleet  Corporation 
for  the  purposes  of  auditing  such  accounts.  There 

372  were  three  dispositions  of  vouchers  and  cancelled 
checks  of  the  Fleet  Corporation.  From  the  incor¬ 
poration  of  the  Fleet  Corporation  to  July  1,  1918,  the  vouch¬ 
ers  and  cancelled  checks  were  retained.  To  July  21,  the 
vouchers  and  cancelled  checks  were  filed  with  the  Comp- 
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troller  General  of  the  United  States.  From  July  1,  1921, 
the  vouchers  are  filed  with  the  Fleet  Corporation  but  can¬ 
celled  checks  are  filed  with  the  Comptroller  General  of  the 

United  States.  As  reflected  bv  the  books  of  the  Fleet  Cor- 

* 

poration,  the  funds  out  of  which  payments  were  made  to  the 
Newburgh  Shipyards  for  the  construction  under  contracts 
91  S.  C.  and  91  S.  C.  Supplemental  were  derived  by  appro- 
priations  from  Congress. 

On  cross  examination  the  witness  testified  as  follows: 
There  was  a  check  of  $500,00-.00  paid  by  the  Fleei;  Corpora¬ 
tion  to  the  Newburgh  Shipyards  on  November  8, 1917.  I  am 
unable  to  state  what  the  fund  covered.  That  pay- 
373  ment  is  the  only  payment  I  remember.  Congress 
never  passed  an  act  for  the  payment  of  claims  sub¬ 
sequent  to  June  12,  1922.  The  Act  of  1922  carried  Fifty 
Million  Dollars.  The  appropriation  of  Fifty  Million  Dollars 
was  never  added  to.  The  law  provides  that  appropriation 
is  good  for  one  fiscal  war.  It  mav  be  held  for  [two  subse- 
quent  years,  at  which  time  any  unexpended  balance  must  be 
returned  to  the  Treasury  as  Miscellaneous  Receipts.  The 
Act  of  June  12,  1922,  expired  as  to  the  availability  of  these 
funds  on  June  30,  1925,  but  for  the  fiscal  year  1926  there 
was  a  provision  put  in  our  appropriation  that  any  unex¬ 
pended  balance  on  June  30,  1925,  may  be  carried  over  for 
one  more  fiscal  war.  I  am  unable  to  state  the  amount  car- 
ried  over  by  the  provisions  of  the  Act  of  1925  but  I  think  the 
sum  was  three  or  four  million  dollars.  I  will  not  undertake 
to  state  the  exact  amount  available  for  the  purpose  for 
which  it  was  appropriated.  1  think  about  three  million 
dollars.  That  money  is  subject  to  the  order  of  the  Shipping 
Board  as  outlined  in  tin*  original  appropriation. 

On  June  30,  there  was  a  resolution  reserving  out  of  the 
appropriation  $1 ,716,565.1 7  to  cover  claims  then  pending 
in  the  Claims  Department.  The  Shipping  Board  passed  a 
resolution  reserving  a  certain  amount  to  be  carrjied  over  to 
the  next  year.  In  arriving  at  that  amount,  certaip  estimates 
were  made  and  the  cases  which  have  not  received  final  Ship¬ 
ping  Board  action  total  $377,176.65. 

Thereupon  the  following  occurred: 

Q.  One  of  the  items,  in  fact,  the  first  item  under  that  sub¬ 
division,  is  Newburgh  Shipyards — Claims  of  employees  for 
participation  in  savings — $300,000.00.  You  say  that  was 


254 


EDWIN  C.  BENNETT  ET  AL.  VS. 


an  estimate  of  how  much  it  would  take  to  pay  those  claims? 
A.  The  total  amount  included  in  the  Board’s  resolution 
authorizing  the  reserve  to  be  held  from  the  appropriation 
was  an  estimate,  pure  and  simple. 

Q.  And  the  $300,000.00  you  have  there  you  claim 

374  was  an  estimate?  A.  I  am  not  saying  $300,000.00 
was  an  estimate.  When  1  asked  as  to  the  basis  on 

which  this  estimate  was  made  up,  1  was  given  a  statement  in 
which  was  included  the  portion  you  have  just  quoted. 

Q.  Those  different  items  went  to  make  up  the  amount  you 
were  to  hold  out  ?  A.  Yes. 

Q.  And  one  of  the  items  was  to  pay  the  claims  of  the 
Newburgh  Shipyards  employees  for  participation  in  sav¬ 
ings?  A.  Yes,  sir. 

Q.  Who  furnished  you  with  the  item  of  $300,000.00? 
A.  I  received  the  information  from  the  Budget  Officer  of 
the  Fleet  Corporation. 

Q.  Who  is  ho?  A.  Mr.  Samuel  Goodacre. 

Q.  Did  you  inquire  as  to  where  he  got  the  $300,000.00? 
A.  No,  indeed. 

Q.  Now,  that  item  of  $300,000.00  is  still  carried  as  a 
pending  claim  in  this  reserve?  A.  I  have  stated  three  or 
four  times  there  are  no  particular  items  in  the  reserve. 
There  is  a  reservation,  but  it  does  not  specifically  apply 
to  any  particular  claims.  For  instance,  may  1  enlarge  on 
that  and  say  that  in  the  total  amount  reserved  there  was  a 
list  of  claims:  some  of  those  claims  never  will  he  paid,  and 
we  have  paid  from  this  reservation  claims  which  wore  not 
included  when  the  reserve'  was  made. 

Q.  You  still  cany  under  Newburgh  Shipyards — Claims 
of  employees  for  participation  in  savings — $300,000.00? 
A.  It  is  not  carried  in  any  place. 

Q.  It  is  down  in  black  and  white.  A.  I  do  not  know 
where  it  is. 

375  (c).  In  this  affidavit,  yon  have  certain  letters  and 
figures.  I  will  ask  you  from  what  point  did  you 

physically  get  that  information?  A.  I  have  stated  from 
Mr.  Goodacre. 

Q.  Did  he  give  it  to  you  verbally  ?  A.  No,  by  a  state¬ 
ment. 

Q.  That  statement  is  in  existence,  is  it  not  ?  A.  Yes. 
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Q.  Aiul  on  that  statement  there  shows  set  atoart  for  the 
Newburgh  Shipyards  employees,  for  participation  in  sav¬ 
ings,  $300,000.00?  A.  The  sum  of  $300,000.00  njarked  New¬ 
burgh  Shipyards  was  included  in  that  statement. 

Q.  That  was  on  the  statement  given  to  you  by  Mr.  Good- 
acre?  A.  Yes,  sir. 

Q.  Do  you  know  from  where  lie  got  the  information?  A. 
No,  sir. 

Q.  Is  it  still  on  the  statement  ?  A.  1  suppose  it  is. 

Q.  Where  is  the  statement?  A.  In  my  office. 

Q.  And  you  still  carry  it  in  your  office?  A.  Yes. 

Q.  As  an  explanation  of  the  reserve  you  have!  kept  out  of 
the  Treasury  ?  A.  As  an  explanation  of  the  reserve? 

Q.  A  component  part  of  the  total  estimatb?  A.  The 
basis  on  which  the  reserve  was  made. 

Q.  And  the  funds  you  carry  now  are  subject  jo  the  same 
explanation  now?  A.  Absolutely. 

Q.  No  one  has  scratched  out  the  item  of  $300,- 
376  000.00?  A.  Not  to  mv  knowledge. 

-  i 

Q.  It  is  still  a  pending  claim?  A.  I  d|o  not  know 

that. 

Q.  It  is  still  carried  and  has  not  been  erased  ? 
as  I  know,  it  has  not  been  erased. 

Q.  I)o  you  submit  any  statement  or  report  of  i 
to  the  officers  of  the  Fleet  Corporation  relative 
serve?  A.  No,  sir. 

Q.  You  do  not  make  any  yearly  reports  or  ihonthly  re¬ 
ports?  A.  We  make  out  monthly  reports,  etc.  j 

Q.  Do  you  not  show  when  you  first  kept  out  tjiis:  do  you 
not  make  some  report  about  that  ?  A.  Of  course!. 

.  Q.  Did  you  not  itemize  it  ?  A.  No,  sir. 

Q.  Carried  the  lum])  sum?  A.  Carried  the  jlump  sum, 
because  there  is  no  itemiza-  of  that  fund. 

Q.  What  do  von  mean  bv  the  statement  von  talked  about? 

A.  You  only  have  part  of  the  statement.  If  you  had 
the  whole  estimates  you  would  see  there  are  estimates  of 
millions  in  that  statement. 

Q.  The  only  thing  I  can  go  by  is  your  affidavit.  I  will 
ask  if  this  is  true : 

Affiant  further  states  that  in  harmony  with  tljie  uniform 
custom  above  stated  of  furnishing  to  the  Treaifrer  of  the 


A.  As  far 

inv  account 
♦ 

to  the  re- 
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Fleet  Corporation  and  myself  copies  of  all  Shipping  Board 
resolutions  having  to  do  with  the  finances  of  the  Emer¬ 
gency  Fleet  Corporation  there  was  communicated  to  the 
Treasurer  of  the  Fleet  Corporation  and  by  him  to  myself 
a  copy  of  a  resolution  of  the  Shipping  Board 

377  adopted  on  June  30,  1923,  a  copy  of  which  is  hereto 
attached  and  marked  Exhibit  “A.”  Affiant  refers 

particularly  to  the  last  paragraph  of  said  resolution  to  the 
effect  that  there  be  committed  out  of  the  appropriation 
under  the  Act  of  June  12,  1922,  the  sum  of  $1,71 6, 565. 17  to 
cover  claims  then  pending  in  the  Claims  Department  of  the 
United  States  Shipping  Board  and  containing  other  terms 
to  which  reference*  is  hereby  made,  and  states  that  subse- 
quent  to  the  adoption  of  the  aforesaid  resolution  he  had 
occasion  to  inquire  for  the  items  which  went  to  make  up  the 
aforesaid  sum - ” 

A.  That  is  right.  ! 

Mr.  Morgan  (continuing)  :  “And  so  far  as  is  pertinent  to 
this  cause  he  received  information  from  Samuel  (ioodacre. 
Budget  Officer  of  the  United  States  Shipping  Board  and 
United  States  Shipping  Board  Emergency  Fleet  Corpora¬ 
tion,  that  forming  a  part  of  and  included  within  the  afore¬ 
said  sum  was  tin*  sum  of  $377,176.65  under  the  following 
heading  and  mack1  up  as  follows:  Cases  which  have  not  re¬ 
ceived  tinal  Shipping  Board  action:  Newburgh  Shipyards, 
Claims  of  employees  for  participation  in  savings,  $300,- 
000.00/’ 

Q.  Did  you  receive  that  itemization  from  Mr.  (loodacre? 
A.  That  is  right. 

Q.  That  remains  as  Mr.  (loodacre  gave  it  to  you,  except 
claims  you  have  paid?  A.  Yes,  sir. 

Q.  But  with  respect  to  claims  you  have  not  paid,  it  still 
remains?  A.  Yes,  sir. 

The  Auditor:  If  tin*  Shipping  Board,  for  good 

378  and  sufficient  reasons  and  satisfactory  to  said  Ship¬ 
ping  Board,  should  draw  a  warrant  on  the  fund  for 

$300,000.00,  it  being  proved  to  the  satisfaction  of  the  Ship¬ 
ping  Board  that  the  savings  have  been  effected  and  should 
be  distributed  to1  the  employee's  of  the  Newburgh  Ship¬ 
yards,  Inc.,  would  the  Treasurer  of  the  Shipping  Board 
Emergency  Fleet  Corporation  be  prepared  to  honor  such 
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a  warrant  if  presented  on  or  before  June  30, 1926?  A.  Yes, 
sir. 

Q.  And  on  July  1,  1926,  all  funds  not  expended  or  au¬ 
thorized  from  this  reserve  of  approximately  Three  million 
dollars  would  he  covered  back  into  the  Treasury?  A.  Yes, 

"i  .  .  7 

sir,  unless  there  is  a  provision  in  our  next  appropriation 
bill  allowing  us  to  carry  over. 

Q.  Is  Mr.  Samuel  Goodacre  at  the  present |  time  the 
Budget  Officer  of  the  Emergency  Fleet  Corporation?  A. 
Yes,  sir. 

Thereupon  the  following  occurred: 

Mr.  Barker:  At  the  conclusion  of  the  testimony  vester 

•  • 

day,  more  information  was  asked  with  respect  to  a  memo¬ 
randum  referred  to  bv  Mr.  I  licks  in  his  testimony  as  being 
transmitted  to  him  by  the  Budget  Officer.  In  addition  to 
producing  the  memorandum  in  question,  I  have  brought  with 
me  today  the  Budget  Officer  of  the  Fleet  Corporation,  who 
can  testify  and  explain  the  purpose  for  which  this  memo¬ 
randum  was  prepared.  First,  however,  I  wish  ho  offer  in 
evidence  certified  copy  of  resolution  adopted  by  the  Ship¬ 
ping  Board  on  June  30,  1923,  which  sets  aside  a  Reserve  out 
of  the  Fifty  million  dollars  appropriated  under  the  Act  of 
June  12,  1922. 

Mr.  Morgan:  That  is  filed  as  an  Exhibit  to 
think.  We  have  no  objection  to  it.  Mark  it  Defendants’ 
Exhibit  “E.” 


our  bill,  I 


The  Defendants’  Exhibit  “E"  is  as  follows: 

379  Exhibit  No.  E,  Depot.  Eq.  42767.  Filed  Jan.  6, 
1926.  II.  L.  Davis,  Auditor  Supreme  Court,  1).  C. 

United  States  of  America,  United  States  Shipping  Board. 

January  6,  1926. 


I  herebv  certify  that  the  annexed  is  a  true  i 
*  * 

copy  of  a  resolution  adopted  by  the  United  Stat< 
Board  at  a  meeting  held  June  30,  1923,  as  sli 
official  minutes  of  the  United  States  Shipping 
custody  of  the  Secretary  of  in  the  United  St atd 
Board. 


uid  correct 

5s  Shipping 

own  bv  the 
* 

mrd  in  the 
s  Shipping 


17 — 1687a 
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In  witness  whereof,  I  have  hereunto  set  my  hand,  and 
caused  the  seal  of  the  United  States  Shipping  Board  to  lie 
affixed,  on  the  dav  and  year  first  above  written. 

7  v  v 

[Seal  of  the  United  States  Shipping  Board.] 

ROY  H.  MORRILL, 

Secretary  United  States  Shipping  Board. 

380  Extract  from  Proceedings  of  the  United  States 

Shipping  Board. 

June  30,  1923. 

Be  it  resolved,  By  the  Shipping  Board  that  the  sum  of 
$1,500,000  be  committed  out  of  the  appropriations  under  the 
act  of  June  12,  1922,  which  provides  “For  t lie  payment  of 
claims,  damage  charges  and  miscellaneous  adjustments, 
authorized  under  the  provisions  of  the  Merchant  Marine 
Act,  1920,  $50,000,000, ' ’  the  same  to  be  held  for  the  payment 
of  claims,  damage  charges  and  miscellaneous  adjustments 
authorized  under  the  provisions  of  the  Merchant  Marine 
Act  of  1920  so  far  as  same  are  set  forth  in  litigation  now 
pending  against  the  United  States  of  America  and  or  the 
United  States  Shipping  Board  Emergency  Fleet  Corpora- 
tion  in  the  Court  of  Claims  and  or  in  anv  other  court. 

And  that  there  be  further  committed  out  of  the  said  ap¬ 
propriation  under  the  act  of  June  12,  1922,  the  sum  of 
$340,500  to  cover  litigation  now  before  the  Admiralty  Divi¬ 
sion  but  not  covered  by  Sections  2,  4,  7  and  11  of  the  Suits 

in  Admiralty  Act. 

•> 

And  that  there  be  further  committed  out  of  the  said  ap¬ 
propriation  under  the  act  of  June  12,  1922,  the  sum  of 
$151,500  to  cover  settlement  to  the  Sloan  Shipyards  Cor¬ 
poration  and  others. 

And  that  there  be  further  committed  out  of  the  said  ap¬ 
propriation  under  the  act  of  June  12,  1922,  the  sum  of 
$1,716,565.17  to  cover  claims  now  pending  in  the  Claims 
Department,  United  States  Shipping  Board,  upon  which 
action  has  been  taken  hitherto  by  the  United  States  Ship¬ 
ping  Board,  the  same  not  being  settled  and  paid,  and  also 
other  claims  which  have  been  heard  and  considered  by  the 
Shipping  Board  or  the  Committee  on  Claims  of  the  said 
Board  and  upon  which  final  settlements  have  not  yet  been 
reached. 


•tfmfiUflr 


DETAILS 


RESERVE  THOM  CLAIMS  APFROPHIAIIOH  (ACT  (F  JIBE  12,  3 


TO  COTS  CBUGATIOIS  ISC  SEED  PRICE  TO  JOLT  1ST,  1923  AST  THUS 


Board. 

Resolution 


Data 


Amount 


6/3Q/23 

8/23/23 

6/13/23 

6/26/23 


(See  Schedule) 

Joa,  L.  Crupper,  Spooial 
Japanese  Government 
Pussy  and  Jones 


$  4,708,566.17' 
536,400.60 
221,827*37 
210,000.00 


Resolution 


1583 

1377 

1581 


1557 

1528 

1606 

1473 

1610 

1309 

1310 


6/21/23 
4/  2/23 
6A8/23 
6/29/23 
3/30/23 
6/  4/23 
6/29/23 
5/  7/23 
6/29/23 
3/  8/23 
3/  .8/23 
6/30/23 


Sertelson  &  Peterson  Eng.  Co.  mZ* 

Manuel  S.  Bunes 

Comer  eial  Union  of  Amerlea 

Boris  Lerlelt 

Mallory  Transport  Lises 

Hew  England  Granite  Tories 

Ooear  accounting  &*  Guaranty  Corp. 

Pennsylvania  Car  Co. 

Jose  Feres 

Pieroe  Brothers,  Genoa,  Italy 
Arthur  B.  Vinton 
British  Admiralty 


',<1 


80,000.00 

288.20 

i2,ooo*oo*^- 

107.00 
800.00  • 
98.50  -** 
1,000.00* 
2, 363. 01 
100.00 
14,000.00 
395.00 
780,000.00 


.6,517,924.25 


— 000O000— 


SCHEDULE  SBXING  DETAIL  OP  BOARD  RESOLUTION 


Cases  pending  in  Cotart  of  Claims  and./ or  in  any  other  Court 
(This  amount  is  not  based  upon  individual  claim,  hot 
is  a  percentage  of  the  auovdrt  of  oleins  pending  in'  the 
Courts  which  the  General  Counsel  thinks  should  he 
withheld  from  the  Claim  Appropriation) 


8  2,500,000.00 


Suits  in  Admiralty: 
Tietjen  A  Lang 
Robbins  D.D.  Co; 
Tlabo.  D.D.  Co. 
Admiralty  Cases 


8  125 ,000.  GO 


130,000.00 


—  25,000^00 
75,512.00  ^ 

%  355, 912.00 


340,500.00 


Construction  Claim? : 
Sloan  Shipyards 


\151 ,600.00>£ 


Claims  Department  for  awArds  made  but  not  paid  to 
J«.?  30,  1923  (See  Schedule  So.  1) 
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Uchedule  Kc 


/TABES  UKJ3  BY  SKITFI3&  BCl'JD,  3T7I  KOI  PAID,  IKCHSITG  Yl£iS  AiTSPISD: 


corio.1 


C Is inant 


2793 

American  manganese  Bro:i*o 

2683 

Armstrong  Cork  cc  Insulatii 

3433 

✓Baylc*  Shipyards,  Inc. 

3459) 

3460) 

Baltimore  ED  &  SB  Co. 

54S1) 

3051 

Brcrrn  *  Sons,  A.  C. 

leis 

Bacon  A  Lathoson  Forgo  Co 

2004 

Bernstein  &  Sons,  J. 

3497 

Chester  Stool  Casting:  Co 

2433 

Crosro  a  Co.,  F.  T. 

3308 

Doriols  L  Co.,  C-car 

Various 

Daniels  i  Cc.,  Oscar 

2617 

Dolancy  Forgo  &  Iron  Co 

1362 

Doud  -acFarlaiie  Co. 

2514 

Eaerson  Brantinghaa  Co. 

173? 

Haraon  &  Co.,  F .  5. 

1235 

Isaacson  Co.  Ironworks 

*-C2) 

3201) 

3331 

3029-4? 

3CC0-« 

2470 

2293) 

2300) 

3133 

2062 

2532 

Various 

323S 

1923) 

2064) 

2097) 

2  ISO 

2409 

1743 

3495 

2437) 

3350) 

1159 

2133 

3416 - ^.) 

3417- ff) 
2618 
3370 

OOsJO 

2207 

Various 

2157 

1200 


Lir.,-ston  S.3.  Co. 

Lord  Construction  Co. 

IsDougall  Duluth  Co. 

hcDousall  Duluth  Co. 

licLood  A  vO.,  A.  II* 

Darine  -jfg.  A  Supply  Co. 

Host a  Machine  Co. 

Nevbold  t  Son,  Inc.,  R.  S. 
Northwest  Stool  Co. 

Oregon  Brass  ^orks 

Ovcrair j  Stool  Construction  Co. 

Foe  if  ire  Car  i  nquipnerrt 
Pacific  Coast  Engineering  Co. 
Pacific  States  Lus-ser  -o. 
Pennsylvania  Iron  TTorks 

Petroleum  Iron  Kories  Co. 

Sc boon  Jackson. Co. 

Seattle  Brass  Co. 

Smith  Copper  VTorks,  G.  T7. 

Staton  Island  $. Si  Co. 

Staten  Island* S.B.  Co. 

Stooznroort  Uattochappy  n Nederland" 
SS  "Roepat" 

Street  Bros,  lac  Lino  »rorks 
Taspa  S,3.  &  Engineering  Co. 
Trogoaing  3oat  Co. 
lost  Coast  Iron  Korkc 


Arnuu*:  A varied 

0  558 Us.*#, 

381. 20 ‘■'V 

10,377.^7 ‘<V 

160,000-00  * — -” 

22,  SCO.  00  i — X 
SS.IS*^ 
29.15*'"" 
3,607.^3*— *X 
290.00 

1,355.2b  A-"V 
4,406.60  * — *s 
163.87*"* 
344.78  *"*T 
2,763.37*" — 
124.31  ujC 
292. sp*""" 
T52.1^? 

ic,o:/>.oi*— u  • 

5, 00.0. CO  «— -  X, 
25,000.0^)4— X 
607.36 


5, 982.SC 

878  X 

4,749.22 
•  3,537.12*-" 
87,000.00*-—* 
846.52*"X 


% 

L  1  1. 


1,443.97 
3,476 ,27jX 

x,000.C0f 
179.65 
21,114.75 

20 ,000. CO 

OiC.40k" 
312  .40 

310.00  k 

C60.00*— X 
4,222.46i|^< 
SO,OOC.C*OX 

j 

714.00 
29,260.20*" 
150.00  r-X 
97.G£74— " 
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Schodule  Ho.  1' 


Serial  Clniaant  Amount  Swarded 

2S68  THioatley,  C.  R.  '  $  150.00^ 

1121  Theoler  cond.  k  Engineering  Co.  33,922.23  fo 

Soto:-  Awards  not  accepted  involve  peynent  of  $28,629.48 


CASES  UIIICH  HAYS  BBCEIT33)  SHIPPING  BOARD  ACTICB,  BUT  RZ-OPESKD  OB  RE-HEARHKJ: 


Coqpagnio  Oeneralo  Transat lant ique 
Lone  Star  Shipbuilding  Co. 

Joliet  Forge  Co* 

Cooley  Castings  Co. 


657,378.52 


$  456,000.00  ] 
275, 000 *00 Hr-. 

*  80,000.00  f 

12,000.00 


802,000.00 


CASES  nHICIi  HAVE  HOT  RECEIVED  FOAL  SHIPPING  BOARD  ACTIO 9: ' ' 

Newburgh  Shipyards  -  Clains  of  espioyees  ... 

for  participation  in  savings  ^  '  %  308,000.00’  ' 


TOTAL  - 


Nashville  Bridge  Co. 
Argonno  Steamship  Co. 
Isaaoson  Ironworks 
Act*  Steamship  Co. 
Japanese  Shipbuilders 
Montague  Iron  'Porks 


1,413.71 
16  ,762  i94**-f-*  X 
600.00 

;6, 000.00  f 

60,000.00  f&O ,* 

3,500.00 


'377,176.65 


|  1.716.555:17 


lo.  4687.  Edwin  C.  Bennett,  e«  al. 

vs.  Appellants. 
United  States  Shipping  Board 
£k*rgeney  Tleet  Corporation,  et  al. 


!«• 
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381  Thereupon  the  defendant,  the  Fleet  Corporation, 
to  maintain  t lie  issues  on  its  part  joined,  introduced 
as  a  witness  Samuel  Goodacre,  who  testified  as  follows: 

I  am  the  Budget  Officer  of  the  United  States  Shipping 
Board  Emergency  Fleet  Corporation,  with  my  main  office 
in  Washington,  D.  0.  I  have  been  such  since  November, 
1921.  I  have  read  Defendants’  Exhibit  “El”  It  was 
brought  to  my  attention  sometime  after  June  30,  1923.  I 
had  nothing  to  do  with  the  preparation  of  the  fjgures  men¬ 
tioned  in  that  resolution.  The  witness  was  thejn  handed  a 
paper  and  asked  if  it  was  prepared  by  him  land  he  an¬ 
swered:  It  was.  After  I  prepared  it,  I  sent  a  copy  of  it 
to  the  Treasurer  and  General  Comptroller  of  thq  Fleet  Cor¬ 
poration. 

Thereupon  the  paper  was  introduced  in  evidence  by  the 


defendants  as  Defendants’  Exhibit  “F”  as  follows: 


l 

(Here  follow  schedules  marked  pages  382.  383,  and  384.) 

385  The  witness  continued:  As  near  as  I  can  remem¬ 
ber,  the  Defendants’  Exhibit  “F”  was  prepared  by 
me  some  time  between  the  latter  part  of  July  and  August, 
1923,  for  the  purpose  of  having  some  detail  to  support  a 
reserve  which  the  Fleet  Corporation  was  going  to  set  up 
on  its  books. 

Thereupon  the  following  occurred: 


Q.  You  mean  the  Shipping  Board?  A.  Tlnb  Shipping 
Board. 

The  Auditor:  It  is  admitted,  is  it  not,  that  the  Shipping 
Board  is  the  agent  of  the  Emergency  Fleet  Corporation 
when  it  comes  to  authorizations  for  payment  | and  direc¬ 


tions? 

Mr.  Barker:  No,  sir. 

(Discussion  off  the  record.) 

Mr.  Barker:  The  Fleet  Corporation  acts  as  an  agent  for 
the  Shipping  Board  in  connection  with  the  operation  of 
ships;  in  connection  with  the  sale  and  disposal  of  surplus 
material;  and  in  connection  with  keeping  books  of  account 
showing  the  receipts  and  expenditures  of  funds  appro¬ 
priated  for  its  expenses  by  Congress. 
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Mr.  Williams:  Is  Mr.  Barker  testifying? 

Mr.  Barker:  I  am  making  a  statement,  in  accordance  with 
the  request  of  the  Auditor.  If  I  am  in  error,  1  shall  be 
glad  to  he  corrected.  The  books  of  account  for  these  ap¬ 
propriations,  other  than  the  appropriation  made  for  the 
expenses  of  the  Shipping  Board  itself,  are  under  the  con¬ 
trol  of  the  General  Comptroller  of  the  Fleet  Corporation. 
The  checks  drawn  on  the  various  accounts  which  the  Fleet 
Corporation  maintains,  as  agents,  are  drawn  by  the  Treas¬ 
urer  of  the  Fleet  Corporation  on  vouchers  properly  ap¬ 
proved.  For  the  purposes  of  operation,  the  Fleet  Cor¬ 
poration  approves  and  pays  its  own  bills  out  of  these  ap¬ 
propriations.  In  connection  with  the  payment  of  claims, 
over  which  the  Shipping  Board  assumes  and  maintains 
jurisdiction,  payments  are  only  made  after  such  payment 
has  been  approved  by  the  Shipping  Board. 

386  Mr.  Morgan:  Is  that  paid  by  the  check  of  the 
Emergency  Fleet  Corporation?  A.  Yes. 

Mr.  Morgan:  And  comes  out  of  its  funds — out  of  the 
funds  allotted  to  it  ? 

Mr.  Barker:  The  machinerv  bv  means  of  which  the  Fleet 

•  • 

Corporation  derives  its  funds  is  chiefly  this:  All  moneys 
appropriated  are  appropriated  to  the  United  States  Ship¬ 
ping  Board,  partially  for  its  own  expenses,  which  are  enu¬ 
merated,  and  partially  for  the  expenses  of  the  Emergency 
Fleet  Corporation.  When  the  Fleet  Corporation  desires 
to  draw  on  this  appropriation,  or  requires  any  of 
the  funds  appropriated,  a  warrant  is  drawn  on  the  Treas¬ 
urer  of  the  United  States  bv  the  Disbursing  Officer  of  the 
United  States  Shipping  Board.  This  warrant  is  then 
turned  over  to  the  Treasurer  of  the  United  States  Ship¬ 
ping  Board  Emergency  Fleet  Corporation,  who  deposits 
it  in  the  appropriate  account.  Naturally,  the  Fleet  Cor¬ 
poration  has  accounts  in  the  City  of  Washington,  accounts 
in  other  cities  of  the  United  States,  and  it  has  accounts 
abroad.  All  of  those  accounts  stand  in  its  name  as  agent. 
Does  that  clarify  the  situation,  Mr.  Auditor? 

Mr.  Barker:  Mr.  Goodacre,  you  have  heard  the  state¬ 
ment  which  counsel  has  just  made  on  the  record;  is  that  a 
correct  statement  of  the  facts?  A.  Yes,  that  is  correct. 

The  witness  continued:  The  books  of  account  relating  to 
the  United  States  Shipping  Board  are  kept  by  the  Fleet 
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Corporation.  The  reserve  which  is  mentioned  iji  the  reso¬ 
lution  of  June  30,  1923,  was  set  up  on  the  bobks  of  the 
Fleet  Corporation  under  instructions  from  the  Shipping 
Board.  They  have  a  ledger  account  which  shows  on  June 
30,  1923,  there  was  an  item  of  six  and  a  half  million  dol¬ 
lars  set  up  as  a  reserve,  out  of  what  is  commonly 
387  called  the  claims  appropriation,  in  accordance  with 
certain  Acts  of  Congress  previously  passed.  I  do 
not  know  the  dates  of  the  Acts.  It  was  set  up  as  one 
item.  Details  appearing  on  t lie  books  of  the  Fleet  Cor¬ 
poration  only  as  the  claims  are  paid  and  ^he  monev 
paid  out  of  that  reserve.  Details  do  not  show |  on  the  or¬ 
dinary  books  of  account  of  the  Fleet  Corporation.  With 
the  exception  of  the  lump  sum  of  $6,517,924.25,  no  part 
of  the  statement  prepared  by  me  and  marked  Exhibit  “F” 
appeared  on  the  books  of  account  of  the  Fleet  Corpora¬ 
tion.  The  statement  was  prepared  so  that  some  detail 
would  be  available  in  case  anyone  authorized  to  inquire 
might  ask  the  Shipping  Board  how  they  arrived  at  the 
amount  of  this  reserve  which  they  were  setting  up  on  the 
books.  For  instance,  the  Comptroller  General  of  the 
United  States,  who  is  authorized  to  look  over  the  fiscal 
accounts  of  the  Board  and  the  Fleet  Corporation,  might  ask 
for  some  information  as  to  that  reserve,  and  for  that  pur¬ 
pose  this  statement  was  made  up.  I  do  not  know  exactly 
when  it  was  made  up  but  it  was  not  in  existence  on  June 
30,  1923.  | 

The  witness’  attention  was  called  to  the  third  page  of 
the  statement  prepared  by  him,  in  which  appears  the  fol¬ 
lowing:  “Cases  which  have  not  received  filial  Shipping 
Board  action,”  and  was  asked  from  what  sourcelhe  obtained 
that  information.  The  witness  replied:  It  w4s  producea 
by  me  from  the  Legal  Department.  The  various  items 
listed  there  represent  claims  then  pending  before  the  Ship¬ 
ping  Board. 

On  cross  examination  the  witness  testified:  I  made  the 
statement  in  the  latter  part  of  July  or  the  lajtter  part  of 
August.  The  resolution  setting  apart  this  sum  was  passed 
on  June  30,  1923.  It  set  up  $1,716,565.17  to  cover  claims. 
I  sub-divided  that  amount  between  the  various  claims.  In 
attempting  to  have  some  detail  of  what  that  item  con¬ 
sisted  of,  I  inquired  in  the  various  Divisions  of  the  Legal 
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Department  and  received  memoranda  of  these  items. 

388  I  was  not  dividing  that  amount  of  money;  I  was 
trying  to  find  out  how  it  was  made  up.  I  do  not 

know  how  soon  before  June  30,  1923,  they  arrived  at  that 
amount.  I  do  not  know  how  thev  arrived  at  the  amount 
in  the  resolution  nor  the  time.  1  wanted  to  find  out  what 
the  item  of  $1,716,565.17  represented  and  I  went  to  the 
Legal  Department  and  they  gave  me  a  list  of  claims  pend¬ 
ing,  the  amounts  of  which  added  together  approximately 
make  that  sum.,  That  is,  with  the  exception  of  $  0.00,  the 
list  of  claims  pending,  given  to  me  by  the  Legal  Depart¬ 
ment,  agrees  with  the  item  of  $1,716,565.17.  These  items 
appear  on  permanent  records  but  not  books  of  account. 
These  items  appear  in  the  records  of  the  Treasurer’s  Office 
and  there  is  a  permanent  record  of  these  items  in  the 
General  Cornpt roller's  Office.  They  are  substantially  the 
same  as  appear  here,  in  fact,  the  General  Comptroller 
should  have  an  exact  copy  of  this  statement  in  his  files, 
and  it  still  remains  on  the  permanent  record.  I  gathered  in¬ 
formation  from  two  or  three  different  sources.  Some  part 
of  it,  1  got  by  personal  contact  with  one  or  two  of  the  em¬ 
ployees  there;  some  part  of  it  is  a  memorandum  from  the 
Admiralty  Counsel.  It  was  a  very  informal  compilation. 
I  did  not  write  a  formal  memorandum.  I  personally  went 
in  to  tin*  Legal  Department  and  saw  individuals  who  I 
though  would  have  the  proper  record. 

The  witness  was  asked  when  he  came  to  the  item  “New¬ 
burgh  Shipyards — Claims  of  employees  for  participation 
in  savings—  $39(y)( )().()()“  if  lu*  inquired  how  the  Legal  De¬ 
partment  arrived  at  that  figure  and  lie  answered:  I  did  not 
question  any  item  at  all:  the  amount  of  the  claim  was  all 
I  was  interested  in.  The  list  marked  Exhibit  “F”  pre¬ 
pared  by  me  is  part  of  the  permanent  records  of  the  Emer¬ 
gency  Fleet  Corporation. 

On  re-direct  examination,  the  witness  testified:  When  I 
refer  to  permanent  records,  I  mean  the  books  of  the  United 
States  Shipping  Hoard  and  the  Fleet  Corporation.  That 
same  information  may  be  transposed  somewhere  in  the 
Dej  >artments. 

389  Thereupon  the  following  occurred: 

Mr.  Mor  gan :  1  understood  you  to  say  on  cross 
examination  that  this  statement  was  carried  on  the  books 
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in  the  Comptroller’s  Office?  A.  That  was  when  I  asked 
what  you  meant  by  books. 

Q.  I  described  them — volumes  bound — and  I  did  not  limit 
my  questions  of  books  of  account.  A.  I  will  say  those  items 
are  not  in  the  order  of  arrangement  in  that  statement  as  in 
the  books  of  the  Shipping  Board  and  Fleet  Corporation. 

Mr.  Barker:  To  what  book  do  you  refer  specifically?  A. 
I  have  in  mind  the  balance  sheet  of  June  30,  1923. 

Q.  ('an  you  state  whether  or  not  that  appears  in  the  bal¬ 
ance  sheet  proper  or  in  a  supporting  schedule?  A.  Tt  ap¬ 
pears  in  the  supporting  schedule,  but  answering  the  par¬ 
ticular  question  propounded  a  few  minutes  ago— a  number 
of  sheets  bound  together — those  schedules  are  bound  in  the 
same  cover  as  the  balance  sheet,  so  I  must  say  it  is  in  a 
book. 

Q.  Consisting  of  loose  leaves?  A.  Consisting  of  loose 
leaves. 

Q.  Is  it  in  any  book  of  account  proper,  so-called,  of  the 
Fleet  Corporation  ?  A.  I  do  not  think  so. 

Q.  Do  you  know  if  it  is  in  such  book  of  accojunt?  A.  I 
cannot  say  positively.  I  do  not  know  of  it  being)  there,  and 
I  think  I  would  know  if  it  was  there. 


Mr.  Morgan :  There  is  no  account  set  up  where  the  Fleet 
Corporation  debits  itself  with  $300,000.00  and  credits  those 
employees?  There  is  no  admission  on  its  books  it  owed 
$300,000.00  on  books  of  account?  A.  No. 

Mr.  Barker:  Is  any  reserve  set  up  on  the  books  for 
390  payment  of  this  specific*  item  ?  A.  Not  that  I  know  of. 

Thereupon  the  defendant,  the  Fleet  Corporation, 
to  maintain  the  issues  on  its  part  joined,  introduced  as  a 
witness  Tilden  Adamson,  who  testified  as  follows:  I  am  a 
Special  Examiner  in  the  Legal  Department  of  the  Emer¬ 
gency  Fleet  Corporation,  with  my  office  in  Washington, 
D.  C.  I  have  been  in  the  Pdeet  Corporation  sin^e  April  9, 

1919.  The  character  of  mv  work  has  been  the  analvses  of 

*  • 

claims  and  determination  of  facts  in  connection  with  claims, 
and  reporting  upon  such  analyses  and  examinations,  and 
assisting  the  lawyers  of  the  Fleet  Corporation  injthe  assem¬ 
bling  of  facts  necessary  in  the  defense  of  cases!  which  are 
in  litigation.  During  the  term  of  my  employment,  I  have 
been  Deputy  Comptroller  and  Comptroller  of  the  Fleet 
Corporation.  My  experience  in  accounting  has  been  as 
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follows:  Immediately  before  coming  there,  I  was  Comp¬ 
troller  of  the  Federal  Employment  Service.  Prior  to  that 
time,  1  was  with  the  Rock  Island  and  Pacific  Railroad,  as 
Secretary  of  the  Finance  Committee,  and  ten  years  prior 
to  that  time  was  in  charge  of  a  Bureau  in  the  New  York 
City  Government,  which  had  charge  of  the  budget  account¬ 
ing,  which  budget  usually  ran  several  million  dollars  a  year. 
In  the  beginning,  I  was  supervising  statistician  of  the  City 
of  New  York  and  was  in  charge  of  t lie  budget  making  Bu¬ 
reau.  Later  on,  that  Bureau  was  changed  to  the  Bureau 
of  Contract  Supervision,  which  not  only  included  the  budget 
work,  but  work  of  passing  upon  plans  and  specifications 
and  estimates  of  cost.  That  was  a  very  large  Bureau,  made 
up  of  accountants,  examiners,  engineers  and  chemists.  The 
Bureau  was  used  in  making  the  budget  of  the  Citv  of  New 
York  and  seeing  to  its  proper  administration.  During  the 
year  1922,  as  I  recall  it,  I  was  not  working  with  the  Fleet 
Corporation,  although  I  was  still  attached  to  the  Corpora¬ 
tion  and  on  the  payroll.  I  had  been  loaned  to  the  Depart¬ 
ment  of  State  and  served  as  technical  expert  for  the 
391  United  States  of  America  at  the  arbitration  between 
the  Kingdom  of  Norway  and  the  United  States, 
which  arbitration  was  held  at  the  Hague.  I  think  my  work 
started  earlv  in  the  vear,  and  I  did  not  get  back  until  some- 
time  in  October,  1922.  In  the  early  part  of  1921,  I  was 
doing  work  similar  to  that  which  I  am  now  doing.  We  had 
a  unit  which  included  a  number  of  accountants  and  exam¬ 
iners,  who  reported  upon  claims.  In  the  beginning  it  was 
a  unit  in  the  Finance  Division  of  the  Shipping  Board,  but 
was  later  transferred  to  the  Legal  Department  of  the  Fleet 
Corporation.  It  had  no  name  at  that  time.  The  Hague 
arbitration  grew  out  of  certain  acts  done  bv  the  Fleet  Cor- 
poration  in  a  requisition  of  fifteen  ships,  the  owners  of 
which  at  the  time  were  Norwegian  subjects.  The  Fleet 
Corporation  requisitioned  tin.*  ships  but  failed  to  make  a 
settlement. 

The  witness  was  then  handed  Exhibit  “A”  and  was 
asked  if  he  was  familiar  with  that  report  and  answered: 
I  am  familiar  with  this.  I  had  a  familiarity  with  the  work 
which  was  being  done  in  the  fall  of  1921.  At  that  time,  I 
think  the  beginning  of  August,  and  extending  over  two  or 
three  months,  the  office  was  temporarily  assigned  to  me 
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To  Tba  Emergency  Fleet  Corporation-.-  Greetings :- 


Hovember  5,1921 


This  Statement  constitutes  the  NeWburgh  Shipyards'  Claim  against  tbs  Bsergenoy  Fleet  Corporation 
undar  Contract  91-S-C, dated  October  29th,19i7 .Articles  XI  and  XIX,  and  Supplemental  Agreement  dated  March 
16 ,1918, Article  T  for  Direct  labor  protection  on  account  of  increased  ooste  caused  by  Shipbuilding  Labor  Ad¬ 
justment  Board  Awards  of  April  6th;  and  October  1st ,1918. 

*  i  '  { 

This  Statement  has  been  compiled^,  in  accordance  wit  n  Mr  .Bouillon*  s  ideas  wnloh  endeavor  to  inorease 
the  estimated  bhsis  cost  for  each  vessel  by  the  exact  amount  of  the  Increased  cost  of  Direct  Labor .authorized 
and  ordered  by  tne  Bm>rgency  Fleet  Corporation  through  tno  Shipbuilding  Labor  Adjustment  Board  Awards. 


This  Statement  is  based  on  rates  approved  by  the  Wage  Reimbursement  Committee  as  pertaining  to 
our  contraot  wnlch  assumes  that  our  average  rate  of  wages  before  the  First  Award  was  .37245  per  hour,that  our 
average  rate  of  wages  during  the  First  Period  from  March  lsV.to  October  1st.  1918?fras  .52445  per  hour  and  that 
our  average  rate  of  wages,  during  the  second  period  after  Ocfdber  1st,  1918  was  .628  per  hour.  From  these  approv¬ 
ed  rates  it  is  ascertained  that  the  rate  of  wages  during  the  first  period  was  140.810847  times  the  average  rate 
of  wages  before  the  first  award,  and  that  the  average  rate  of  wages  during  the  second  period  was  168.613236  times 
the  average  rate  of  wages  before  the  first  award. 

You  will  notice  that  this  statement  is  compiled  on  a  monthly  basis  and  shows  under  eaob  hull  three 
columns  .as  well  as  three  columns  under  the  susz&arlzation  column.  The  first  column  shows  the  cost  of  contraot 
Direct  Labor  at  current  rates, the  second  column  shows  the  cost  of  contract  Direot  Labor  at  contraot  rates  and 
the  third  column  shows  the  addition  to  the  estimated  basis  cost  of  the  inoreased  cost  of  Contraot  Direot  Labor, 
and  is  the  money  difference  between  the  first  and  second  columns. 


, 

(The  amounts  shown  in  the  first  column  for  each  hull  have  b.een  ascertained  by  adding  to  the  month¬ 
ly  payroll  Direct  Labor  charges  to  each  hull, the  monthly  charges  to  Direct  Ship  Overhead  for  wage  labor  and  tbe 
proper  proportion  of  the  monthly  charges  to  General  Ship  Overhead  for  wage  labor, hut 
portion  of  amounts  paid  sub-contraotors  which  represent  their  estimated  labor  cost.) 


do  not  include  any  pro- 


The  amounts  shown  in  the  second  oolumn  for  each  hull  are  obtained  by  dividing  the  amounts  shown 
in  the  first  coltrnm  by  either  140.810847  or  16 8. 613236, the  first  figure  being  used  to  divide  the  amounts  shown 
opposite  the  months  from  March  to  September,  1919  .inclusive  and  the  second  figure  being  used  to  divide  the 
amounts  shown  opposite  the  months  from  October  1918  to  April  1920, inclusive. 


The  method ,  of  obtaining  the  amounts  in  the  third  column  for  each  hull  has  been  Explained  above 
and  to  the  total  of  this  oolumn  under  each  hull  has  been  added  the  exact  amount  paid  sub-contraotors  for  in¬ 
creased  labor  cost  .thus  arriving  at  the  exact  amount  of  inoreased  cost  of  Direot  Laboy  which  was  paid  by  the 
Hewburgh  Shipyards#, Inc.  .under  instructions  from  the  Emergency  Fleet  Corporation  and  Tjrhich  it  is  necessary 
to  add  t'>  the  estimated  basis  cost  for  each  hull. 


t  C-*  — 


YAtoiL  i  ^  M»r/i£»7AT/c.Ai. 

Ok.  -  -  /*•  ** 


OC.  r  <  fw - 

y  z,-c*c.j3o.  // 


y" 


Very  truly  yours. 
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to  exercise  jurisdiction  pending  a  reorganization,  and  at 

e  making 
e  cost  of 
have  no 


that  time  the  auditors  of  the  New  York  office  wer 
some  efforts  to  arrive  at  a  determination  of  tli 
vessels  built  by  the  Newburgh  Shipyards,  but  I 
direct  familiarity  with  the  work  after  September!  of  Octo¬ 
ber.  Mv  contact  with  it  was  onlv  occasional  from  that  time 
*  • 

on  until  the  report  marked  Exhibit  “A"  was  made. 

Witness’  attention  was  called  to  Schedule  “E”  of  the 
report  marked  Exhibit  “A"  and  was  asked  tell  who  was 
L.  1).  Sanford,  and  he  answered:  Mr.  Sanford  was  an  as¬ 
sistant  to  Mr.  T.  I).  Pitts,  who,  at  this  time,  I  believe,  was 
Assistant  Manager  of  Kepair  and  Maintenance.  II  am  not 
sure  that  I  have  the  correct  name  of  that  Division.  Mr. 

Sanford  is  still  an  Assistant  to  Mr.  Pitts,  who  is  now 

.  1 . 

‘*92  called  Manager  of  the  Construction  Division.  At 
that  time,  Mr.  Pitts  was  Assistant  Manager  in  the 
Division  of  Kepair  and  Maintenance.  1  think  his  duties 
were  to  assist  the  head  of  tin*  Division  and  to  handle  mat¬ 
ters  which  arose*  from  construction  contracts  ; 
guished  from  repairs  and  maintenance  on  the  s 
were  in  operation. 

The  witness  was  then  handed  a  blue  print  andj  asked  if 
he  had  seen  it  before,  and  he  replied  that  he  had  and  con¬ 
tinued:  This  is  a  blue  print  presenting  the  details  of  the 
claim  of  tin*  Newburgh  Shipyards,  Inc.,  for  increases  of 
wages  of  direct  labor. 

Thereupon  a  blue  print  entitled  “Newburgh  Shipyards, 
Inc.,  claim  for  fee  protection  on  account  of  mere; 
of  direct  labor,"  and  bearing  in  the  lower  right  1 
nor  thereof  the  following  statement:  “Pav-roll  i 
mathematical  computations  audited  and  certified 
Method  and  legitimacy  subject  to  approval  of  Mj 


s  distin- 
dps  that 


vember  15,  11)21,’'  was  introduced  in  evidence*  b\j 
fondant,  the  Fleet  Corporation,  and  was  marked 
ants’  Exhibit  “<J,”  being  as  follows: 


(Here  follows  schedule  marked  page  3JK>.) 


the  de- 
Defend- 


Therenpon  the  counsel  for  tin*  defendant, 
Corporation,  handed  the  witness  another  bl 
d  November  7,  1921,  and  asked  if  he  had  ever  > 


the 


Fleet 
le  print, 
deen  that 
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before  and  to  tell  from  where  it  came  and  the  witness  re¬ 
plied:  I  have  seen  this  before.  It  came  from  L.  Rome, 
one  of  our  auditors  in  the  Xew  York  office.  It  was  trans¬ 
mitted  to  him  by  the  Xewburgh  Shipyards,  Inc.  on  account 
of  the  increased  cost  of  indirect  labor. 

Thereupon  the  counsel  for  the  defendant,  the  Fleet  Cor¬ 
poration,  introduced  in  evidence  a  second  him*  print  marked 
Exhibit  “  II entitled,  ‘M’laim  for  fee  protection  on  ac¬ 
count  of  tin*  increased  cost  of  indirect  labor,"  and  in  the 
lower  right  hand  corner  of  said  blue  print  the  following 
statement:  “Pay-roll  facts  and  mathematical  computations 
audited  and  certified  correct.  Method  and  legitimacv  sub- 
ject  to  approval  of  Mr.  A.  V.  Bouillon.  Total  protection 
$32o,594.10.  L.  Rome.  Xovember  IS,  19*21,"  defendants' 
Exhibit  “II"  being  as  follows: — 

(Here  follows  schedule  marked  page  39.").) 

396  Thereupon  counsel  for  the  defendant,  referring  to 
Defendants'  Exhibits  “(«"  and  “II,"  stated  that 
fnev  were  introduced  in  evidence  to  meet  a  situation  which 
had  arisen  through  the  introduction  of  testimony  of  the 
plaintiffs,  and  should  not  constitute  an  admission  on  the 
part  of  tin*  Fleet  Corporation  that  any  part  of  the  testi- 
monv  introduced  hv  the  plaintiffs,  and  which  these  Ex¬ 
hibits  meet,  is  relevant  or  admissible. 

Over  the  objection  of  the  counsel  for  plaintiff,  the  wit¬ 
ness  continued:  The  bottom  section  (9*  Exhibit  “IF’  is 
headed  “Schedule  ot  Direct  Labor".  Tin*  figures  in  that 
correspond  with  the  direct  labor  figures  shown  in  the*  field 
audit  report  on  Schedule  “B",  with  the  exception  of  one 
item — an  item  ot  $28.80,  which  is  shown  as  charged  against 
hull  9  for  October,  1920,  on  Schedule  “B”  of  the  audit 
report,  but  is  not  shown  on  the  blue  print  Exhibt  “II”. 
Mith  the  exception  of  this  difference  of  $28.80  the  two 
schedules  are  identical.  The  direct  labor  cost,  as  shown 
on  Schedule  “B"  of  the  audit  report,  known  as  Exhibit 
“A",  amounts  to  a  total  of  $4,383,700.08.  The  total  cost 
of  direct  labor,  as  shown  on  Exhibit  “d”,  column  “E” 
is  $5,105,434.02.  Exhibit  “(»"  shows  $781,728.54  more 
direct  labor  than  shown  in  the  audit  report. 
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New  burgh  Shipyards  j/yc. 
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100 
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17.73 

1.169.66 

2.113.65 

5,175.74 

4,902.90 

6,446.37 

7,895.14 


17.73 

863.93 

909.84 

2,083.23 

2.029.12 

3,657.12 

2,227.01 


126.93 

495.27 

1,222.27 

990.37 

1,093.51 

3,061.12 


27,721.19  11,788.04 


6,988.47 


18,366.08 
19.501.39 
19,777.97 
27,019.07 
20,962.24 
21,544.32 
19,352.49 
22,831.29 
16,278.11 
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4.06 

.07 

.99 
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$325,594.10  $23,161.93 

THbi  CWIJ* 
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Percent 
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3.525.91 

2.578.52 

1.462.92 


9.82 

8.77 

21.28 

104.22 

69.88 

194.94 

533.94 
2,317.52 
1,994.21 

4.789.88 
5,027.70 
5,080.13 
4 ,$63.53 

3.390.89 
3,886.57 
3,316.84 

600.81 

509.62 

146.24 


9.56 
8.48 
22.05 
91.71 
75.03 
178.10 
511.77 
620.24 
1,016.83 
2,313.03 
2,801.31 
3,353.06 
6,154.05 
4 ,655.12 
5 ,661.40 
4,844.94 
3,867.42 
2,120.37 
1.040.69 


33,455.93  34.814.69  36,963.79  37,538.1c 


586,921.93  529 ,414.92  J32B97.89  $36,062.43  $34,560.94  333.467.65  $34,816.41  $36,970.32  |37 .339.69 


Hull  #7 

ioucf  Parcel 


Amount 


"percent 


Hull  #9  _ 


Hull  #10 


40.36 

144.66 

164.16 

1.982.88 

16,919.51 


.0018861 
•0046863 
.0061751 
.820790  ' 
.5326498 


40.39 
135.85 
|  110.46 

1,176.13 
3,721.61 


.00018875 

.00044009 

.00041551 

.00486845 

.01171615 


35.91 

148.08 

111.28 


n  A  A  A  A 


.00016781 

.00047970 

.00041860 

.00101183 

.00362685 

.00517831 


36*94 

144.16 

107.60 

263.29 


; 00016795 

100046700 

4 00040476 

.00104846 

.00319169 

.00341249 


Squ) 

3oc.t 

gurasz 

Ltncroamaer 

Deo oner 

larreaxaer 

Imoeaiaer 

.~>BPTgJT  lse: 

T,exmicrr 

Jlaerc:. 

.fkbrd 


ZiprrmacT  *  J29EZ- 

Z  z  Lnt  insrr'r'BiirT'  7*lt»«r  DcrmnnsXC  nr. 

Sreetrcani :  - 

fr_ -->.  rotoeoHan:  ranrr_tmoeE  on*  I: firmer ct  StcpTEoar  1 
Clt.-E  urar_nr*  on*  janerfancr  TZ-ttsc:  Dorpcrtoc  at  tamer  nontraet 
FI— L-H  *  cront  imr  after  EF  J2S2r  _£rOcrler  IT!  not  ZH  imi 
'mro.L.esmrEtl  iifmeenaart  arret  Bcmr  Jx  .LF3f  .jCTO-lLc  r  for 
rTTT*-  r./.UTT  "  •gftyref”  rw  nr  tme-nont  of  _nrronn«t  nopo*  r.aanef 
r r  3r_m nrc lt__nr  Labor  iiC.-ramaKic  Boert  owcrtif  of  j iprcl  SOr-unt 
7rrrr,ier  IrtcLFli-. 

Lr_E  rot-t-easm:  rim  near  anarx-lat  _r  luainrumim 
t.  t±  lw-?rrZ:  ..nr'  i  .  rt&as*  sreor  cnneir-cr  Or  tit. r ount  an*  arrr^ae.x- 
«c  due-i  ni*rt  for  oui.r  ^bbC  oj-  on*  esnrt  assnas  cf  rn*  -ncraana: 
amt  of  Lac.  rent  7/nrrt  Inner  .err.  nor  cam  sat  crcamc  oh*  Itacr— 
rarer  Lleet  rir-rturrrr-.  nr  oortmer  on*  Src.pmc.lc..  nr  Lon  or  -ric.rugsaant 
Loi.rr  ^rrcrur . 

Lt_i  rt-u-era.rt  _*  unset  or  moat  Bxr.rr^Kc  cr  tat 
7» jsi  ae_arar*Best  rrt  Lrcr.~w  oi  aert.t_ic.ar  :r  nor  anxrcrsct  sneer 
tiercel  tact  oor  tmrrurt  no*  of  suaet  arfm  tat  ?*cr®  iitnm  rmt 
ocr  iioar.omc  nor  cnrnr*  rco*  of  sunn  ctr*_ar  oat  first 
aerint  tTzz  Ixrot  Lft  or  Dot  nr. or  lot  ,LFli  sue  -5L*~i£  u*:r  oner  tart 
rr.t-t  nrr  r-ertr*  rco*  at  whose  our  ..or  ont  Hecont  oer^ot  cfOcr 
-./rt  nner  Lrt  i  LF1E  su*  _£Ef  tx  r  neer  -  rroa  taim  mvnrroit  nxottc  it 
cr  m't _m  oei  onto  oat  not  at  trurrut  fimar  oat  f_rnt  -nercct  imr 
1  *•  T.rjKii  rat  enrar*  rtte  of  Tmr-er  nefere  Oat  flrrt  uwert. 

tat  t  at.'  or.  cnc.-i.rr  root  of  sure*  aor.ar  om  Ben  oat  nerent  imt 
li&.£lSlSr  T-shie  oat  urt  :rar*t  at*  of  wurret  m*frrt  oat  f.,rnr  mETt, 

loo  Till  ant. at  Oatt  ot_£  rtt'eatm:  _r  ooac_l«t  ox 
t  aor*  ter  tT-E:_E  tat  utum  oat  ft  LI  n~_ar  otLosmi  .T_r 

1-  .  ac.  rsrt  7/urrt  Luarr  ot  or rrren:  rt-Oei 

--  lacerert  7/trt  Lux. or  tt  Dorrorart  naei. 

L-  laore£u»tiC  nmrr  of  LaCLract  7/uat  Lrnror. 

?cr:  erotot  of  ear-aunet  onto  of  late. oert  Ituaor 
taxLcotoLt  or  *UL.1e  1  Or  11. 

J  *  ■  arretnnt  am  •■  of  _ac.r*et't  ^.iui o?  Etrn.l_m.u _ t  or 

LcLlt  1  or  11- 

-  -  loLanmf*  for  eita:  *iol_  Brinr*„ar  r ui  ■m'trmoaxl.t 
c_rt  rtr-oi .  nr  uoarrc._nr  Ot  ru_li  Oat  asxrant 
er.n.Tr  _r  Or  la=u  *.. 


'SXJSBt. 

TUSFT2*3I£ 

tjrc.gr 


E^SftPPT 

L2HSE14 


£-3® 


4-X 


DD62EI 

nCLB4L 


as^ggJSB 
2T^2S1«SE 
tjm-a e 

L.-2E 


at 


3jP 7LD7 


^Aj 


zae 


nr~-rrmr  appgtWCSt  OOt  BTOUtl  «»nmQt  TM1XC  Or  IrrcLtOtrOt 


oat  nacr«*it  ox  tar  Banaert  or  sZL  nveroeut  a  nano*  esnmn  e  10 nor  Or  ItaigS  Bhi| 

iinanano*  or  Or  OmmiTtZ.  Sti.7  Pwrimut  iiuantazt. 


La*  mm  ant  r  caavri  Lx  oat  aauoat  aceoar  lor  esor  mill  b»  nnonrnat 
car  oat  BsoaxiOf  Bfanwr  cr  oar  ferm  or. lam.  Or  ttiOnor  ju4L-.€XDB4T'  nr 


f_rnm  fte_ar  xxaat  or  clTctit  oat  gammsi  oatmr  rnnmc-ot  One  tpypOH*  _rax  terot 
ISLE  fitting  *0*  not  oar  aanoixt  flrian  ne^ar  aaat  Or  drrid*  One  aamtaKr  Hixnan. 
amroht  frxm  Dtxoooer  1F3JE  or  enr„l  isur 


I’nt  omiuxior  Bnnar  rrminn.  Of  eaa;  monor  xr  Oat  Or  -  *rr  w'mgr  nsve  iintti- 
nr.ota.i»t  OT  mibBOr*cOcnr  OOt  samxa'Oi  nnrrrr  sacr  sxoiiot  cr.  OOr  saxrmat  gr^twr 
Bfaoar  nrnioEloe  oocr  amnot  ir  tni  "_mt  nr. lust  aoc  rmrmaont  Oi»  ooaco  agwgtt 
nont  of  mc.rect  7mae  Lauor  7m.  ni  ttui  oi_c  nr  One  Itairaorpt  SncnTcxofi  .L^y.  nncusr 
one  jsnErxrener  Dornom  o:  on. 


i  Jnt  nemenoaxcBE  Bnntir  rnnioc.  o»  went  stonor.  cr  One  jtoorOfc  aCilom 

onr  nemoxit  ernt  nt  one  xrtlt»  of  tc.rar.t  Itumr  emanoat  ox  3.  or  LX  mix 

one  ororl  ccract  Inner  cr  one  yezi  uum  snrOt.,  set  onaae  acoiiStl^  nernmonrrar 
07-  oat  neoEclac.  Bcnaarlf  Bnoar  01  On*  Lower  oert  cf  once  sonoaxsxzxr 


Jnt  timmnof  eanro.  nnime.  o *  ouci  samor  cr  Oik  ttlSSt  coLastr. 
TirrecBBL  rnrt  cf  cntcrar*  Lutmr  cutorrmar  Le  or  HoLLt  2  Or  .3D  wmr'!»r>J 
rarLOcrcrcar  Out  aaioanoE  Bnoar  nrmnn.  o*  tmat  aior.Or  cr  One  OOCxr  cclua 
sno77r  oppDE;  oe  aunt  axnnot  cr  oa*  t'trcr’-::  ::tlam.- 


orccT"  Tnart , 

SLr*tv323jr..Lnc. 


represent 
■>,  see  ore 
©T  Oise  wl 


j 


t/'  /''C- 


^ccio^roljlfe* 


/  r* 


•M  •.  /J. 


T^ 


- ^  ■*,  |  ^ 


_  //  / 

'Cu.  /L*  — ^  v 


7-c^  "  /~ 


J 


a  * 


6.412.Z9  .2664893 

30,855.1£  .0948990* 

29,681.7?  .11607976 

59,466.22  .18936647 

63.666.95  .25067091 

67,126.64  .26549649 

67,564.66  .20541751 

36.286.96  .17389094 

37,460.14  .19243699 

29,759.63  .13721711 

4,464.93  .03634686 

4,479.63  .03069345 

1,388.24  *00660900 

<*43,419.20 


6,146.12  .02553700 

8,257.84  .02539805 

15,134.53  .05867636 

28,711.30  .09144472 

35,473.61  .13966748 

44.371.85  .17549769 

83,498.06  .25385999 

49,901.40  .23913278 

35,262.36  .1S119512 

43,470.24  .20043463 

28,740.87  .23396567 

18.63S.39-  .12729013 

9.878.93  .04703122 

$412,037.35 


395 


TJ.  S.  SHIPPING  BOARD,  ETC.,  ET  Alj. 


267 


Thereupon  the  following  occurred:  j 

Mrs.  Archev:  As  I  stated  vesterdav,  tlie  Auditor  is 
just  as  well  qualified  to  determine  these  things  as  anyone 
else,  and  we  know  he  will  go  over  these  figures  and  verify 
everything  Mr.  Adamson  savs.  This!  testimony  is 
.‘>97  being  offered  to  expedite  matters  and  make  them 
easier  for  the  Auditor.  J 

Mr.  Williams:  We  ask  this:  When  vou  are  refer- 
ring  to  figures  on  Exhibit  “II”  and  comparing  figures  on 
that  exhibit  with  Schedule  “B”,  that  you  read,  in  each 
instance,  the  characterization  of  those  figures,  so  that  we 
can  see  at  a  glance*  whether  or  not  the*  figures  on  one  sheet 
report  the  facts  on  another  sheet.  What  I  mean  is  this: 
The  figure  of  $.*),!( if), 4.‘>4.b2,  mentioned  on  Exhibit  “G”,  is 
characterized  in  that  exhibit  as  “Cost  of  direct  labor 
actually  paid  at  current  rates,  adjusted  to  correspond  with 
Schedule  “(J”  of  contract  bl  S.  0.” 

Mrs.  Archey:  I  want  this  to  appear  on  the  record. 
This  figure  is  the  fifth  item  of  Schedule  “E”  of  Exhibit 
“A”. 

The  Auditor:  The  item  which  Mrs.  Archey  just  called 
the  Auditor's  attention  to  reads:  $2,040,7)SO.P1,  under  which 
appears  tin*  statement.  This  claim,  with  an  arrow  point¬ 
ing  to  the  figures  $2,040,r>80.J)1 .  The  figures  last  mentioned 
are  brought  into  Schedule  “E"  of  Exhibit  “A,”  fifth  item, 
direct  labor  protection. 

Mrs.  Archey:  Exhibit  “(J,”  in  the  fifth  paragraph  of 
Mr.  Morgan’s  notation,  states  that  the  amount  in  col¬ 
umn  “E”  are  direct  labor  costs.  This  is  the  fifth  tiara- 
graph.  The  amounts  shown  in  the  first  column  for  each 
hull  have  been  ascertained  by  adding  to  the  monthly  pay¬ 
roll  direct  labor  charges  to  each  bull.  The  monthly  charges 
to  direct  shall  be  overhead,  overhead  labor,  and  the  proper 
proportion  of  the  monthly  charges,  but  do  nojt  include  any 
proportion  of  amounts  paid  sub-contractors,  i  which  repre¬ 
sent  their  estimated  labor  cost. 

The  Auditor:  Mr.  Morgan,  referred  to  bv  Mrs. 
Archey  is  T.  I».  Morgan,  Comptroller,  NeM’burgh  Ship¬ 
yards,  Inc.,  and  the  paragraph  which  Mrs.  Archey  read 
was  from  the  certificate  of  said  Morgan,  u|ider  date  of 
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November  5,  1921,  addressed  to  tlie  Emergency  Fleet  Cor¬ 
poration. 

398  Mrs.  Archey:  This  is  not  a  part  of  the  para¬ 
graph,  but  the  amount  paid  sub-contractors,  which 

was  excluded  from  the  first  columns,  is  added  under  col¬ 
umn  “G’\ 

Mr.  Barker:  1  ask  that  the  statement  Colonel  Wil¬ 
liams  made  be  stricken  from  the  record. 

The  Auditor:  Granted. 

Mrs.  Archey:  It  appears  that  the  $3,1  (>3,434.62  has 
been  increased  by  certain  percentages  in  this  blue  print. 
Would  you  like  Mr.  Adamson  to  explain  tin*  effect  of  in¬ 
creasing  five  million  instead  of  four  million  by  those  per¬ 
centages  ! 

The  Auditor:  Yes.  That  would  be  admitted  for  what 
weight,  if  anv,  it  mav  have. 

Mrs.  Archey:  It  would  facilitate  your  own  computations. 

The  witness  continued:  The  stated  increased  cost  of 
direct  labor  of  $2,040,380.91,  shown  at  the  foot  of  Fxhibit 
“G”,  is  $299,073.00  greater  than  it  would  have  boon  if  tin* 
percentages  shown  in  column  “1)"  of  Exhibit  “(I"  had 
been  applied  to  tin*  audited  figures  for  direct  labor  cost. 
In  other  words,  by  increasing  the  direct  labor  cost  from 
$4,383,700.08  to  $3,103,434.02,  the  so-called  wage  increase 
labor  cost  was  increased  by  approximately  $300,000.0!).  In 
other  words,  the  figure  of  $2,040,380.91  is  approximately 
$300,000.00  greater  than  it  should  be  on  direct  labor  on 
the  basis  of  this  claim  using  their  own  percentage.  I  think 
Mr.  T.  B.  Morgan,  of  the  Newburgh  Shipyards,  prepared 
Exhibits  “E"  and  “II".  Exhibit  “A"  contains  a  state¬ 
ment  of  indirect  labor  cost  but  I  have  not  been  able  to 
check  it  against  the  indirect  labor  cost  shown  in  Exhibit 
“11”.  I  have  no  doubt  it  might  be  done,  but  I  have  not 
checked  it.  I  have,  prepared  a  statement  of  the  revised 
estimated  base  price,  taking  into  consideration  the  figures 
shown  in  the  audit  report,  plaintiffs’  Exhibit  “A”. 

Thereupon,!  OV(‘r  objection  of  the  plaintiffs, 

399  the  defendant,  the  Fleet  <  ’orporation,  introduced 
into  evidence  the  foregoing  statement  of  the  wit¬ 
ness  marked  Defendants*  Exhibit  “I": 
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400  Exhibit  No.  1,  Defdt.  Eq.  42767.  Eiled  Jan.  7, 
1926.  H.  L.  Davis,  Auditor  Supreme!  Court  D.  C. 

Prepared  by  Tilden  Adamson  Jan  7,  1926. 

Statement  Showing  Excess  of  Actual  Cost  Over  Revised 
Rase  Price  nf  Ten  Ships  Constructed  by  Neifburyh  Ship¬ 
yards,  Inc.,  Under  Contract  No.  91  S.  C.  and j  Supplement 
Thereto.  \ 

Estimated  Base  Price,  Schedule  B  of  Contract: 


(1)  Materials . 

(2)  Labor  . 

(3)  Overhead  13,185,510.00 


47,668,980  00 
•  3,185,510  00 


Total  Estimated  Base  Price 
Additions  to  Base  Price: 


$14,040,000.00 


(a)  Increase  in  cost  of  materials  (Article 

XI)  . 

(b)  Changes  and  extras  (Article  II) 

(e)  Restoration  of  cargo  batten  cleats  (Ar¬ 
ticle  XI)  . 

(d)  Wage  increase  for  direct  Labor  (Arti¬ 

cle  XI)  . . 

(e)  Liability  insurance  on  wage  increase  for 

direct  labor  (Art.  XI) 

Total  Corrected  Revised  Base  Price. 

Actual  cost  under  Article  XVIII: 

Cost  as  reported  in  Field  Audit  Report 
Add  depreciation  . 


$750,000  00 
393,441 . 20 

7,475 . 00 

1,198,196.00 

30,759 . 31 


$l[6,419,871  69 


$16,454,541 . 76 
288,056 . 03 


G  ross  cost .  $16,742,597 . 79 

14,072.57 


Deduct  Excess  Insurance 


Final  Approved  Audited  Cost  $11 


6,728,525  22 
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Excess  of  Cost  Over  Revised  Base  Price: 


Approved  Audited  Cost 
Revised  Base  Price 


$16,728,525  22 
16,419,871  69 


Excess  of  cost  over  Revised  Base 
Price 


$308,653  53 


Prepared  hv  Tilden  Adamson  Jan.  7,  1926. 


401  The  item  of  “paid  off  on  Company  time  $20,- 
186.09"  appeared  in  Schedule  “E”  of  plaintiffs'  Ex¬ 
hibit  “A"  but  does  not  appear  in  my  statement  at  all.  In 
my  own  statement,  there*  is  substituted  an  item  designated 
“Wage  increase  foridirect  labor  $1,198,196.08"  for  the  fifth 
item  in  Schedule  “E"  of  plaintiffs'  Exhibit  “A"  described 
as  “Direct  Labor  Protection  $2,040,580.91."  The  figure 
which  1  have  used  is  the  excess  of  actual  cost  or  direct  labor, 
as  shown  by  the  audit  report,  over  the  estimated  base  price 
of  $318,551.00  per  vessel. 

Thereupon  the  following  occurred: 

(t).  Xow,  Mr.  Adhmson,  is  the  figure  $1,198,196.08  the 
ratio  of  increase  between  $4,383,677.28  and  $3,185,510.00? 
A.  It  is  the  difference  between  the  two  figures. 

Q.  What  is  flu*  difference  in  ratio;  have  you  figured  it 
out !  A.  That  is  the  actual  increase — not  the  ratio. 

Q.  Would  there  he  any  difference  in  dollars  and  cents? 
A.  You  would  get  the  same  result. 

In  my  statement  1  have  not  included  an  item  correspond¬ 
ing  to  the  6th  item  in  Schedule  “E",  plaintiffs'  Exhibit 
“A",  designated  “Indirect  Labor  Protection  $325,594.10. 
The  7th  item  appearing  in  Schedule  “E",  plaintiff’s  Ex¬ 
hibit  “A",  is  an  item  designated  “Foremen's  Salary  In¬ 
creases  $1 4,089.76". i  It  does  not  appear  in  my  statement. 
Neither  does  the  eighth  item  in  Schedule  “E",  plaintiffs’ 
Exhibit  “A",  designated,  “(Jerks'  Salary  Increase  $5,- 
657.05”.  The  last  item  in  Schedule  “E",  plaintiffs'  Ex¬ 
hibit  “A",  designated  “E.  C.  Bennett's  Salary  Increase, 
$2,712.27'’  does  not  appear  in  my  statement.  In  my  state¬ 
ment,  there  is  an  item  designated  “Liability  insurance  on 
wage  increase  for  direct  labor,  $30,759.31".  Neither  this 
item  or  its  equivalent  appears  in  Schedule  “E”,  plaintiffs’ 
Exhibit  “A".  I  have  included  it  because  under  General 
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Order  36,  promulgated  by  the  Fleet  Corporation,  we 
402  accepted  responsibility  for  the  increased  cost  of  lia¬ 
bility  insurance  flowing  out  of  the  increased  cost  of 
wages,  and  in  this  we  were  giving  protection  under  con¬ 
tract  91  S.  O.  for  the  increased  cost  of  direct  labor.  I  have 
included  the  increased  cost  of  liability  insurance  cue  to  the 
increase  of  $1,198,196.08  in  the  cost  of  direct  labor.  Every 
item  appearing  in  my  statement,  Exhibit  “I”  is  pot  taken 
from  the  audit  report,  which  is  plaintiffs’  Exhibit  “A”. 
One  exception  is  an  item  of  depreciation  of  $288,056.03, 
which  is  added  to  the  audit  figure  for  the  cost  of  thpse  ships, 
and  there  is  a  figure  for  excess  insurance,  amounting  to 
$14,072.57,  which  is  deducted  from  the  audited  cckst  of  the 
ships  built  under  contract  91  S.  C.  With  these  exceptions, 
the  figures  were  taken  from  the  audit  report. 

On  cross  examination,  the  witness  testified:  Tie  item  of 
excess  cost  of  direct  labor,  which  I  have  put  in  my  state¬ 
ment  marked  Exhibit  ‘‘l'\ amounting  to  $1,198,196.08  is  the 
excess  of  actual  cost  over  the  estimated  base  cost  of  labor. 
I  arrived  at  the  figure  in  this  manner:  The  audit  report 
shows  that  the  labor  actually  paid  was  the  sum  of  $1,198',- 
196.08  greater  than  the  item  in  the  contract  of  $3,185,510.00. 
The  language  of  the  contract  indicates  that  it  was  contem¬ 


plated  that  the  cost  might  vary  from  the  estimated  base 
price  in  the  contract. 

The  witness  has  worked  out  the  Schedule  on  Exhibit  “G” 
and  has  gone  over  it.  It  shows  in  Schedule  “0”  certain 
rates  which  were  presumed  to  have  been  paid  at  different 
periods.  It  shows  in  Schedule  “D”  the  percentages  of 
difference  between  these  rates.  Tt  shows  in  Schedule  “E” 
what  is  represented  to  bo  cost  of  direct  labor  actually  paid 
at  current  rates  adjusted  to  correspond  with  Schedule  “D” 
and  contract  91  S.  O.  Thereupon  the  following j  occur-ed : 

Q.  In  that  case,  they  applied  the  ratio  method!,  did  they 
not?  A.  Tn  that  case  it  applies  to  actual  figures  of 
403  cost  paid  for  direct  labor.  T  think  the  amounts  ad¬ 
justed  are  covered  by  additional  items  which  are  not 
direct  labor.  The  schedule  was  prepared  to  reflect  the 
exact  amount  of  wage  increases  and  was  intended  to  show 
the  exact  amount  by  which  wages  had  been  increased  by  the 
Fleet  Corporation. 
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Thereupon  the  following  occurred: 

The  Auditor:  The  testimony  in  this  case  will  not  be  re¬ 
garded  as  closed.  The  one  important  factor  to  be  deter¬ 
mined  that  savings  have  been  effected  which  should  equita- 
under  the  terms  and  provisions  as  set  forth  in  the  contract 
of  October  21),  1917,  and  the  contract  supplemental  thereto, 
being  91  S.  C.  and  91  S.  C.  Supplemental.  If  it  be  deter¬ 
mined  that  savings  have  been  effected  which  should  equita¬ 
bly  be  distributed  to  the  employees  of  the  Newburgh  Ship¬ 
yards,  Inc.,  further  hearings  will  be  held,  of  which  coun¬ 
sel  will  have  ample  notice,  with  the  view  of  determining 
the  matter  of  distribution  of  such  savings,  if  any,  or  if  it 
be  determined  that  a  reeoverv  cannot  be  had  against  the 
United  States  Emergency  Fleet  Corporation. 

The  foregoing  statement  of  evidence,  true  and  complete, 
and  properly  prepared  is  by  the  court  this  1st  day  of  August, 
1927,  now  for  then,  signed  and  sealed  and  made  part  of  the 
record. 

WALTER  1.  McCOY, 

Approved:  Chief  Justice. 

PEYTON  GORDON, 

LEO  A.  ROVER, 

E.  L.  M.  ARCHEY, 

Attorneys  for  the  Defendant 

The  Ft  ret  ( 'or  jut  rat  ion. 

DOUGLAS,  OBEAR  and  DOUGLAS, 

ASHBY  WILLIAMS, 

Attorneys  for  the  Plaintiffs. 

404  [Endorsed:]  Equity.  No.  42707.  Edwin  C.  Ben¬ 
nett  et  al.y  I  laintiffs,  vs.  United  States  Shipping 
Board  Emergency  Fleet  Corporation  et  al.,  Defendants. 
Notice  of  Submission  of  Statement  of  Evidence.  Filed  in 

behalf  of  Plaintiffs.  Address:  - .  Douglas,  Obear  & 

Douglas,  Attorneys  at  Law,  822  Southern  Building,  Wash¬ 
ington. 

Endorsed  on  coyer:  District  of  Columbia  Supreme  Court. 
No.  4087.’  Edwin  ( \  Bennett  et  al..  appellants,  vs.  United 
States  Shipping  Board  Emergency  Fleet  Corporation  et  al. 
Court  of  Appeals,  District  of  Columbia.  Filed  Dec.  21, 
iH2v.  Honrv  \Y.  Hodges,  clerk. 
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EDWIN  C.  BENNETT,  II.  W.  SWEET,  C.  E.  FER¬ 
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UNITED  STATES  SHIPPING  BOARD  EMER¬ 
GENCY  FLEET  CORPORATION,  LEIGH  C. 
PALMER,  President,  et  al. 


BRIEF  FOR  THE  APPELLANTS. 
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Auditor’s  Report  in  their  favor  and  dismissing  tlieir 
amended  tyill  of  complaint  (Record,  171). 

The  appellants  are  former  employees  of  the  New¬ 
burgh  Shipyards,  Inc.  (hereinafter,  for  convenience, 
called  “ Shipyards”) ;  and  they  filed  their  bill  of  com¬ 
plaint  on  behalf  of  themselves  and  all  others  similarly 
situated,  claiming  distributive  shares  in  the  one-third 
of  the  savings  effected  in  the  construction  of  ten  ships 
by  the  Shipyards  for  the  appellee,  the  United  States 
Shipping  Board  Emergency  Fleet  Corporation  (here¬ 
inafter,  for  convenience,  called,  “Fleet  Corporation”) 
(Record,  75). 


Motion  to  dismiss  the  bill  was  filed  and  overruled 
(Record,  50  and  54),  and  subsequently,  before  a  final 
hearing  of  the  cause,  and  as  an  aid  to  the  court,  the 
cause  was  referred  to  the  auditor  “to  make  and  con¬ 
duct  an  investigation  as  to  the  facts  in  the  cause, 
to  examine  and  take  the  accounts  of  the  par¬ 
ties;  and  to  make,  return  and  tile  in  the  office  of  the 
clerk  of  this  Court  a  report  of  his  said  hearing  and/or 
hearings  tpgether  with  his  recommendation  in  the 
premises,  and  his  suggestions  as  to  the  manner  of 
distribution,  and  who  should  be  the  distributee  of  t lie 
fund,  if  any,  which  may  be  found  to  be  due  to  the 
plaintiffs  by  the  defendant,  the  United  States  Shipping 
Board  Emergency  Fleet  Corporation  (this  with  a  view 
to  simplifying  the  issues  involved  in  the  case),  the  final 
determination  of  all  issues  of  fact  and  law  to  be  made 
bv  the  court  *  *  *”  (Record,  72). 


After  due  and  approved  public  notice  (Record,  74) 
hearings  before  the  auditor  commenced  and  cohtinued 
for  several  months. 

Later  an  order  was  entered  directing  the  auditor 
to  go  to  the  office  of  the  Shipyards  and  there  examine 
books  and  records  and  to  report  his  findings  along 
with  his  general  report.  To  this  procedure  no  ob¬ 
jection  was  interposed  by  the  appellees  (Record,  83). 

The  facts  disclosed  by  the  admitted  pleadings  and 
by  the  evidence  before  the  auditor  show  the  follpwing: 


On  October  29,  1917,  the  Fleet  Corporation  entered 
into  a  contract,  known  as  Contract  No.  91-S.Q,  with 
the  Shipyards,  Inc.,  for  the  construction  by  the  latter 
company  of  four  steel  cargo  vessels  of  about  nine  thou¬ 
sand  dead-weight  tons  each.  By  the  terms  of  this  con¬ 
tract  the  Fleet  Corporation,  called  the  Owner,  jjigreed 
to  advance  $500,000  to  the  Shipyards,  called  the  Agent, 
the  same  to  be  secured  by  a  mortgage  on  the  Agent’s 
plant  at  Newburgh,  New  York,  where  the  ships  were 
to  be  built. 

This  advance  was  to  be  liquidated  out  of  fees  ac¬ 
cruing  to  the  Agent.  The  contract  contained  the  usual 
provisions  for  the  construction  of  the  vessels  accord¬ 
ing  to  certain  plans  and  specifications  of  the  Owner, 
for  alterations  therein  at  the  Owner’s  direction,  for 
delivery  dates  and  other  provisions  common  to  j  ship¬ 
building  contracts. 

The  Owner  exercised  full  control  over  the  purchase 
of  all  material  and  equipment,  and  all  contracts  and 
orders  placed  by  the  Agent  with  sub-contractors  were 
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to  be  in  the  name  of  the  Owner  by  the  Agent.  The 
Agent  agreed  to  comply  with  all  instructions  not  con¬ 
trary  to  law  as  to  wages  or  conditions  of  employment 
of  labor  under  the  contract  given  to  it  in  writing  by 
the  Owner.  The  Owner  agreed  to  pay  the  total  actual 
cost  as  defined  in  the  contract  and  established  for  the 
purpose  a  cash  fund  to  the  credit  of  the  Agent  from 
which  approved  payments  were  to  be  made. 

The  Agent  was  to  receive  a  fee  for  the  construction 
of  the  vessels.  The  fee  was  to  be  a  certain  amount, 
namely  $140,000  per  vessel,  if  the  actual  cost  of  the 
vessels  equaled  the  estimated,  or  revised  estimated 
costs,  or  to  be  increased  if  the  actual  cost  was  less,  and 
decreased  if  the  actual  cost  was  more,  than  the  esti¬ 
mated,  or  the  revised  estimated,  cost  of  the  vessels. 
This  was,  therefore,  not  a  cost-plus  contract  in  the 
sense  that , the  Agent  was  to  receive  a  percentage  of 
the  cost,  the  fee  increasing  as  the  costs  increased,  but 
a  contract  in  which  the  Agent’s  fee  was  to  increase  in 
proportion  as  the  actual  costs  were  kept  down  and 
decreased  as  the  actual  costs  were  permitted  to  rise, 
so  that  instead  of  giving  a  premium  for  extravagance 
there  was  to  be  a  reward  for  economv  and  efficiency. 

The  Agent's  basic  compensation  was  to  be  ten  per 
centum  of  the  estimated  basis  cost  of  the  vessels.  A 
method  was  provided,  however,  by  which  this  esti¬ 
mated  basis  cost  might  be  increased  or  decreased, 
and  the  Agent’s  compensation  accordingly  increased 
or  decreased.  If  the  actual  cost  of  the  vessels  was  l he 
same  as  the  estimated  basis  cost  then  the  Agent’s  com¬ 
pensation  was  to  be  ten  per  centum  thereof,  or  $140,- 


000  per  vessel,  and  similarly  if  the  actual  cost  of  the 
vessels  was  the  same  as  the  revised  estimated  j basis 
cost  determined  in  the  manner  set  out  in  the  contract, 
then  the  Agent’s  compensation  was  to  be  $140,000  foi 
each  vessel.  If,  however,  the  actual  cost  of  the  vessels 
was  less  than  the  revised  estimated  basis  eostj,  the 
Agent  was  to  get  also  one-third  of  the  difference,  but 
if  the  actual  cost  was  more  than  the  revised  estimated 
basis  cost  the  Agent  was  to  suffer  a  reduction  in  its 
compensation,  provided  that  the  minimum  compensa¬ 
tion  should  in  no  event  be  less  than  one-half  of  ten 
per  centum  of  the  basis  cost,  or  $70,200  per  vessej. 

Article  XIX  of  the  contract  sets  out  the  amount  of 
compensation  to  be  paid  to  the  Agent,  the  estimated 
basis  cost,  the  method  of  determining  the  revised  esti¬ 
mated  basis  cost,  the  change  in  the  compensation  of 
the  Agent,  and  the  method  of  distribution  of  any  dif¬ 
ference  between  the  actual  cost  and  the  revised  esti¬ 
mated  basis  cost.  This  article  of  the  contract  (R.,  28) 
is  of  such  importance  as  to  justify  its  quotation  iii  full 
as  follows: 


The  amount  of  the  profit  to  be  paid  the  ^on- 
tractor  (subject  to  additions  or  subtractions  as 
provided  in  this  contract),  is  based  upc|>n  a 
schedule  of  the  estimated  basis  cost  of  eadh  of 
said  four  (4)  vessels  to  be  constructed  under 
this  contract,  which  is  hereto  annexed  and  firms 
part  of  this  contract. 

Such  estimated  basis  cost  is  one  million  four 
hundred  and  four  thousand  dollars  ($1,404,(|00), 
as  set  forth  in  said  schedule  containing  the  esti- 
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mated  costs  of  labor,  of  materials  and  of  over¬ 
head  expense. 

j  Should  the  actual  cost  of  materials  and/or 
/the  rates  of  wages  paid  be  different  from  those 
j  set  forth  in  the  schedules  hereto  attached,  then 
the  total  estimated  basis  cost  shall  be  revised 
as  follows:  The  estimated  total  cost  of  mate¬ 
rials  shall  be  increased  or  diminished  by  the 
actual  amount  of  the  change  in  cost  of  the  ma¬ 
terials,  and  the  estimated  total  labor  basis  cost 
shall  1)0  increased  or  diminished  in  the  ratio 
that  the  rates  of  wages  actually  paid  bear  to 
the  original  schedule  rates  of  wages.  The  esti¬ 
mated  basis  cost  shall  also  be  revised  on  ac¬ 
count  of  any  changes  ordered  as  provided  in 
Articles  II,  XI,  XXV  and  XXVII.  Should 
such  revisions  be  made  the  new  estimated  basis 
cost !  shall  be  considered  as  the  revised  estimated 
basis  cost.  Should  the  actual  cost  as  ascer¬ 


tained  by  audit  of  the  books  and  accounts  of 
the  Agent  be  equal  to  the  revised  estimated 
basis  cost,  the  aforesaid  fee  payable  to  the 
Agent  shall  be  one  hundred  and  forty  thousand 
four;  hundred  dollars  ($140,400)  on  each  of  said 
four  (4)  vessels  completed,  if  there  be  no  addi¬ 
tions  and/or  subtractions  under  anv  of  the 
,  other  provisions  of  this  contract.  Should  the 
j  actual  cost  upon  audit  be  less  than  the  revised 
j  estimated  basis  cost ,  such  saving  shall  be  di¬ 
vided  into  three  equal  parts,  one  of  which  shall 
accrue  to  the  Agent ,  one  to  the  Owner ,  and  the 
third  shall  be  distributed  in  such  manner  as 
mag  be  agreed  to  by  the  Owner  and  the  Agent 
with  a  view  of  recognizing  continuous ,  faithful 
and  efficient  performance  of  duty  on  the  part  of 
employees.  Should  the  actual  cost  as  ascer- 


tained  by  the  aforesaid  audit  be  greater  |  than 
the  revised  estimated  basis  cost,  one-half  of 
such  increase  shall  de  deducted  froml  the 
Agent’s  fee  aforesaid,  and  the  remainder  shall 
be  borne  by  the  Owner,  Provided,  that  i|n  no 
case  shall  the  Agent's  average  fee  for  leach 
completed  vessel  after  making  all  deductions 
and/or  additions  provided  for  in  any  article 
hereof,  be  less  than  the  average  minimurp  fee 
mentioned  in  Article  XXIII  hereof.  Said  fee 
on  each  vessel  shall  be  payable  to  the  Ageijit  as 
follows:  viz.,  one  half  of  the  minimum  fee  tuen- 
tioned  in  Article  XXIII  when  the  vessel  is  half 
finished  as  certified  to  by  the  District  Officer, 
or  otherwise  established  to  the  satisfactioii  of 
the  General  Manager  of  the  Owner;  and  the 
other  half  of  such  minimum  fee  upon  the  com¬ 
pletion  of  satisfactory  trials,  and  the  remainder, 
if  any,  upon  audit  of  the  actual  cost  of  each  of 
the  vessels  as  above  provided  for.  But] the 
Owner  will  withhold  the  actual  payment  of  all 
or  any  part  of  such  fees  until  the  Agent  |has 
repaid  to  the  Owner  in  full  the  sum  of  Sive 
Hundred  Thousand  Dollars  ($500,000)  advanced 
to  the  Agent  under  Article  I.  (Italics  ou|*s.) 

I 

I 

Article  XXIII,  referred  to  in  Article  XIX  abcjve, 

reads  as  follows:  I 

I 

Tt  is  the  intention  of  this  contract  that  pot- 
withstanding  any  other  provision  thereof,  {he 
Agent’s  fee  shall  average  not  less  than  seventy 
thousand  two  hundred  dollars  ($70,200)  iror 
each  vessel  completed  and  accepted.  I 
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Under  the  contract  the  owner  had  absolute  control 
of  the  work,  as  shown  by  Article  XXV,  which  reads 
as  follows :  • 

The  Agent  shall  in  the  performance  of  its 
agreements  hereunder  comply  with  and  be 
bound  by  all  directions,  instructions,  and  deci¬ 
sions  of  the  Owner,  or  its  authorized  represent¬ 
atives;  and  compliance  by  the  Agent  with  any 
such  direction,  instruction  or  decision,  shall  be 
a  justification  and  protection  to  the  Agent  for 

anv  action  so  taken. 

* 

Construction  of  the  four  (4)  vessels  provided  under 
contract  91-SC  was  promptly  undertaken,  and  under 
date  of  March  16,  1918,  the  number  of  vessels  to  be 
constructed  was  increased  to  ten  by  supplemental  con¬ 
tract  91-SCi  Xo  other  material  changes  in  the  original 
contract  were  made  by  this  supplemental  contract  ex¬ 
cept  that  the  Agent  was  given  an  additional  advance 
of  $500,000,  and  suitable  provision  made  for  its  re¬ 
payment  out  of  fees.  Article  V  of  suppdemental  con¬ 
tract  91-SC  reads  in  part  as  follows : 

It  is  further  covenanted  and  agreed  that  the 
said  additional  vessels  herein  provided  for  shall 
be  constructed  and  paid  for  under  and  in  accord¬ 
ance  with  terms  of  said  contract  of  October  29, 
1917,  it  being  the  intent  and  purpose  that  said 
contract  of  October  29, 1917,  and  all  of  its  terms, 
shall  govern  and  control  in  all  respects,  except 
as  herein  modified,  and  shall  be  binding  upon  the 
parties  hereto  with  equal  force  and  effect  in  the 

construction  of  said  additional  vessels  as  if  thev 

% 

had  been  originally  provided  for  therein,  or  as 
if  said  contract  had  been  set  out  herein  in  full. 
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Because  of  the  above-quoted  paragraph  front  con¬ 
tract  91-SC,  supplemental,  the  original  contract  and 
supplemental  contract  are  construed  as  one  agreement 
for  the  construction  of  the  ten  vessels,  and  it  is  under¬ 
stood  that  the  Fleet  Corporation  has  adoptedl  this 

i 

treatment  in  its  dealings  with  the  Shipyard. 

The  ten  vessels  were  completed  and  delivered  t|o  the 
Owner  in  accordance  with  the  plans  and  specifications 
and  to  the  entire  satisfaction  oi‘  the  Owner.  The)  last 
hull  was  delivered  April  27,  1920.  j 

The  contract  provided  that  for  the  purpose,  aifiong 
other  things,  of  determining  the  revised  estimate^  ba¬ 
sis  cost,  an  audit  of  the  books,  records  and  accounts  of 
the  Shipyards  would  be  made  by  the  Fleet  Corpora¬ 
tion.  After  the  delivery  of  the  last  vessel  sucl[i  an 
audit  was  made.  It  was  an  exhaustive  audit,  involving 
the  employment  of  a  large  number  of  accountants  over 
a  long  period  of  time.  From  this  audit  it  was  deter¬ 
mined  that  the  revised  estimated  basis  cost  of  the  ten 
vessels  was  $17,592,261.38,  and  that  the  actual  codt  of 
the  vessels  was  $16,454,541.76,  and  that  the  difference 
or  saving  effected  in  the  construction  of  the  vessels 
was  $1,137,719.62.  This  audit  was  made  under  thel  di¬ 
rection  of  L.  Rome,  senior  resident  audior  of  the  Fleet 
Corporation,  in  conjunction  with  T.  B.  Morgan,  comp¬ 
troller  of  the  Newburgh  Shipyards,  Inc.,  and  was  filed 
with  the  Fleet  Corporation  on  September  9,  lf|22, 
with  accompanying  schedules  and  data  (R.,  200,  201- 
202,  and  diagrams  311  to  321).  j 
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During  the  progress  of  the  audit,  while  there  was  no 
dispute  or  disagreement  as  to  the  actual  figures  in¬ 
volved,  doubt  or  criticisms  arose  as  to  whether  cer¬ 
tain  items  of  expenditure  should  or  should  not  be  in¬ 
cluded  in  the  revised  estimated  basis  cost,  and  these 
were  left  to  be  determined  by  the  Fleet  Corporation. 

Thereafter  the  Fleet  Corporation  adjudicated  these 
items  of  ditference  and  determined  that  “compensa¬ 
tion  and  liability  insurance’ ’  aggregating  $60,170.80 
and  “cleats  and  magazines”  aggregating  $7,475.10 
should  be  added  to  the  revised  basis  cost,  making  the 
revised  basis  cost  $17,659,907.28 ;  and  that  there  should 
be  added  to  the  actual  cost  as  determined  by  the  audit 
(namely,  $16,454,541.76)  “depreciation”  amounting  to 
$288,056.03,  and  deducted  therefrom  “excess  insur¬ 
ance”  amounting  to  $14,072.57,  leaving  the  actual  cost 
of  the  vessels  as  determined  by  the  audit  and  adjudi¬ 
cated  by  the  Fleet  Corporation  $16,728,525.22.  The 
actual  co^t  (namely,  $16,728,525.22)  was  then  sub¬ 
tracted  from  the  revised  estimated  cost  (namely,  $17,- 
659,907.28),  thus  arriving  at  the  amount  of  savings, 
(namely,  $931,382.96)  (Milliken  Report,  R.,  219,  238 
and  239). 

The  Fleet  Corporation,  in  its  adjudication  of  the 
audit  and  the  items  in  dispute,  allowed  the  Shipyards, 
in  pursuance  of  Article  XIX  of  the  contract  herein¬ 
before  quoted,  one-third  of  the  said  $931,382.06 
(namely,  $310,460.68)  (see  Milliken  Report,  R.,  219; 
Fairbanks’  approval  thereof,  R.,  240;  Pterker  letter, 
R.,  216,  and  Settlement  Agreement  with  Newburgh 
Shipyards,  Inc.,  R.,  212).  The  Fleet  Corporation, 
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however,  retained  the  other  two-thirds  of  the  saving 
of  $931,382.06.  This  is,  therefore,  a  class  suit  on  be¬ 
half  of  the  employees  of  the  Newburgh  Shipyards, 
Inc.,  who  claim,  under  the  provisions  of  Articlej  XIX 
of  the  contract,  hereinbefore  set  out,  like  treatment  to 
that  accorded  the  Shipyards,  or  the  distributioiji  and 
payment  to  them  of  one-third  of  the  said  sayings, 
namely,  $310,460.68.  j 

The  insertion  of  the  clause  for  the  benefit  o|f  the 
employees  in  the  contract  for  the  construction  ojf  the 
vessels,  and  in  similar  contracts,  was  the  result  of  a 
deliberate  policy  and  in  the  interest  of  ship  production 
under  the  circumstances  then  existing.  Contract  dl-SC 
was  negotiated  in  the  summer  and  fall  of  1917,  shortly 
after  this  country  entered  the  World  War.  At  that 
time  the  Fleet  Corporation  was  greatly  troubled  by 
competition  between  shipyards  for  shipbuilding  la¬ 
bor.  This  was  due  to  the  great  demand  for  labot  not 
only  in  the  shipbuilding  industry,  but  in  other  iijdus- 
tries  engaged  in  war  work. 

Shipbuilding  on  behalf  of  this  Government,  not  (only 
for  the  Fleet  Corporation,  but  for  the  Navy  and  either 
departments  of  the  Government,  was  a  matter  o^  im¬ 
perative  necessity.  The  situation  was  that  competi¬ 
tion  in  labor  demand  resulted  in  great  confusion,  dis¬ 
rupted  organizations,  and  rapidly  rising  costs  the 
country  over.  This  threatening  situation  commanded 
the  attention  not  only  of  the  Fleet  Corporation  bijt  of 
other  branches  of  the  Government  as  well.  Various 
means  were  taken  to  stabilize  labor  and  to  keep  sbme 
control  over  costs.  Among  these  methods  was  th^  es- 
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tablishment  of  the  Shipbuilding  Wage  Adjustment! 
Board,  known  as  the  Macy  Board,  with  authority  from 
the  Fleet  Corporation  and  the  Navy  Department  to 
adjust  the  wages  of  workmen  in  shipyards.  (For  the 
purposes  and  the  work  of  this  board,  see  “Codifica¬ 
tion  of  the  Shipbuilding  Labor  Adjustment  Board, 
Awards,  Decisions  and  Authorizations,  ”  Government 
Printing  Office,  1921.) 

Through  the  instrumentality  of  this  board  control 

o  f 

was  exercised  over  shipbuilding  labor  so  long  as  such 
labor  remained  in  shipbuilding  plants.  But  this  board 
could  control  labor  only  so  long  as  it  remained  in  ship¬ 
yards,  and  it  was  necessary,  therefore,  to  devise  some 
means,  in  the  competitive  situation  then  existing,  to 
prevent  shipbuilding  labor  from  going  into  other  in¬ 
dustries  or  from  wandering  from  vard  to  vard  and 
thus  depriving  the  shipbuilding  plants  of  stable  and 
cohesive  organizations.  The  method  adopted  for  this 
purpose  was  the  insertion  in  contracts  for  the  con¬ 
struction  of  vessels  of  a  provision  for  the  participa¬ 
tion  in  cost  savings  by  employees  who,  through  their 
efficient  and  continued  service,  contributed  to  keeping 
down  the  costs  of  ships.  The  idea  was  to  put  a  pre¬ 
mium  upon  continuous  and  efficient  service  which 
would  bo  lost  by  shipyard  labor  shifting  from  one 
yard  to  another  or  from  the  shipbuliding  industry  into 
some  other  industry.  It  was  a  plan  of  inducement  de¬ 
signed  to  secure  the  co-operation,  and  to  stimulate  the 
efforts,  of  the  workmen  and  thereby  result  in  a  bene¬ 
fit  to  the  Fleet  Corporation.  In  the  instant  case  the 
savings  clause  was  inserted  in  the  contract  at  the  in- 
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stigation  of  the  Fleet  Corporation.  This  clausej  as  it 
appears  in  Article  XIX  of  the  contract,  was  ds  fol¬ 
lows  : 

: 

And  the  third  shall  be  distributed  inj  such 
manner  as  may  be  agreed  to  by  the  Owner  and 
the  Agent  with  a  view  of  recognizing  cohtinu- 
ous,  faithful  and  efficient  performance  of  duty 
on  the  part  of  employees. 

Pursuant  to  the  intent  of  the  contract,  and  iji  line 
with  the  purpose  for  which  the  saving  clause  liadj  been 
inserted  in  the  contract,  the  officers  of  the  Newburgh 
Shipyards,  Inc.,  from  the  very  beginning  of  operations 
under  the  contract,  with  the  full  knowledge  and  ap¬ 
proval  of  the  responsible  officers  of  the  Fleet  Corpo¬ 
ration,  fully  advised  the  employees  of  the  Shipyards 
of  the  provisions  in  the  contract  with  reference  tej  sav¬ 
ing  in  order  to  stimulate  their  interest,  activity  and 
economy.  Prospective  employees  were  in  many  cases 
informed  of  the  provision  as  an  inducement  to  enter¬ 
ing  the  employment  of  the  Shipyards.  Throughout  the 
active  period  of  construction  it  was  the  custom  of  the 
executives  to  hold  weekly  meetings  of  superintendents 
and  foremen  to  discuss  the  progress  of  the  worl|  and 
to  increase  morale  and  efficiency.  At  many  of  these 
meetings  the  president,  vice-president,  general  jnan- 
ager,  treasurer  and  other  officers  of  the  Shipyards  re¬ 
minded  the  men  of  the  savings  clause  in  the  contract 
and  urged  their  continuous  and  efficient  efforts  to  [keep 
down  costs  in  order  that  the  distribution  coming  to 
them  at  the  end  of  the  contract  might  be  as  large  as 
possible. 
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Moreover,  on  the  assumption  that  there  would  ulti¬ 
mately  be  a  distribution  of  savings,  the  Shipyards  in 
many  instances  induced  their  employees  to  refuse 
other  positions  at  higher  pay.  At  no  time  from  the  be¬ 
ginning  of  the  work  under  the  contract  down  to  the 
settlement  and  allowance  in  December,  1922,  to  the 
Shipyards  of  its  one-third  of  the  savings  was  any 
question  ever  raised  as  to  the  right  of  the  employees  to 
share  in  one-third  of  the  savings  effected  in  the  con¬ 
struction  of  the  ten  vessels.  Nor  was  any  question 
thereafter  raised  either  as  to  the  amount  of  the  say¬ 
ings  or  the  right  of  the  employees  to  one-third  thereof 
until  the  bringing  of  this  suit,  the  refusal  to  pay  and 
distribute  the  same  being  based  merely  upon  a  lack  of 
authority  to  do  so.  (See  resolution  of  Shipping  Board 
disallowing  claim.  R.,  242.) 


ARGUMENT. 


The  argument  of  this  case  involves  a  development 
of  the  following  propositions: 

1.  The  defendant,  Fleet  Corporation,  is  liable  to  suit 
as  a  corporate  entity  separate  and  distinct  from  the 
United  States. 


2.  Plaintiffs  have  a  right  to  benefit  by  the  agreement 
between  the  Fleet  Corporation  and  the  Newburgh  Ship¬ 
yards,  Inc. 

3.  The  savings  effected  under  the  terms  of  the  con¬ 
tract,  to  one-third  of  which  the  plaintiffs  are  entitled, 
amounted  to  $310,460.68. 
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4.  The  court  below  was  in  error  in  dismissing  the 
Bill  of  Complaint,  but  the  matter  should  have  pro¬ 
ceeded  to  trial,  or  have  been  again  referred  to  the 
auditor. 

The  foregoing  propositions  will  be  discussed  in  the 
order  named. 

I. 

The  Defendant  Fleet  Corporation  Is  Liable  to  Suit 
as  a  Corporate  Entity  Separate  and  Distinct  fropa  the 
United  States. 

This  case,  upon  this  point,  can  be  decided  upon  the 
authority  of  the  decision  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  Astoria  Marine  Iron 
Works  v.  United  States  Shipping  Board  Emergency 
Fleet  Corporation,  which  was  decided  with  th<j  case 
of  Sloan  Shipyards  Corporation  v.  Fleet  Corporation 
(258  U.  S.,  548;  6G  L.  Ed.,  769).  As  the  opinjon  is 
short  and  to  the  point,  we  deem  it  well  to  quote  it  in 
full  as  follows: 

“In  the  next  case  the  Astoria  Marine  Iron 
Works  sued  in  a  State  court  for  breach  of  a 
contract  set  forth.  The  suit  was  removed  to 
the  district  court,  and  there  dismissed  iupon 
demurrer  on  the  same  ground  as  the  last J— that 
the  only  remedy  was  in  the  Court  of  Cljaims, 
270  Fed.,  635.  This  contract  was  made  onj  Feb¬ 
ruary  1,  1919,  when  the  character  of  the  jFleet 
Corporation  had  been  more  fully  developed  and 
determined  than  in  the  previous  case,  an(^  pur¬ 
ported  to  be  made  with  the  Fleet  Corpora¬ 
tion — 4  a  corporation  organized  and  existing 
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under  the  laws  of  the  District  of  Columbia 
(herein  called  the  ‘Corporation’),  representing 
the  United  States  of  America,  party  of  the  sec¬ 
ond  part.’  Throughout  the  contract  the  under¬ 
takings  of  the  party  of  the  second  part  are  ex¬ 
pressed  to  be  undertakings  of  the  Corporation, 
and  it  is  this  corporation  and  its  officers  that 
are  to  be  satisfied  in  regard  to  what  it  required 
from  the  Iron  Works.  It  is  recognized  that  it 
may  be  necessary  for  the  United  States  to  ex¬ 
ercise  complete  control  over  the  furnishing  of 
supplies  to  the  Iron  Works,  and  it  is  agreed 
that  if  required  by  the  Corporation  ‘and/or 
the  United  States,’  the  Iron  Works  will  furnish 
schedules,  etc.,  etc.  The  whole  frame  of  the 
instrument  seems  to  us  plainly  to  recognize  the 
Corporation  as  the  immediate  party  to  the  con¬ 
tract.  The  distinction  between  it  and  the 
United  States  is  marked  in  the  phrase  last 
quoted.  If  we  are  right  in  this,  further  rea¬ 
soning  seems  to  us  unnecessary  to  show  that 
there  was  jurisdiction  of  the  suit.  The  fact 
that  the  corporation  was  formed  under  the  gen¬ 
eral  laws  of  the  District  of  Columbia  is  per¬ 
suasive,  even  standing  alone,  that  it  was  ex¬ 
pected  to  contract  and  to  stand  suit  in  its  own 
person,  whatever  indemnities  might  be  fur¬ 
nished  by  the  United  States.  The  judgment  in 
this  case,  also,  must  be  reversed.” 

It  will  be  observed  that  in  the  Astoria  Marine  Iron 
Works  case  Mr.  Justice  Holmes  calls  attention  to  the 
fact  that  the  contract  there  in  suit  designated  the 
Fleet  Corporation  as  a  “corporation  organized  and 
existing  under  the  laws  of  the  District  of  Columbia 
(herein  called  the  Corporation)  representing  the 
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United  States  of  America,  party  of  the  second  part,” 
which  is  the  language  used  in  the  contract  in  this 
case. 

In  the  instant  case,  as  in  the  Astoria  Marine  Iron 
Works  case, 4 ‘the  whole  frame  of  the  instrument  peems 
to  us  plainly  to  recognize  the  corporation  as  the  im¬ 
mediate  party  to  the  contract”  and  there  is  ev^r  the 
distinction  between  the  United  States  and  the  Fleet 
Corporation  as  there  was  in  the  Astoria  Marin <J  Iron 
Works  case.  For  instance,  in  Article  III  of  the|  pres¬ 
ent  contract  we  find  this  language  (Record,  16)  j 

“If  the  agent  he  delayed  or  obstructed  in 
the  performance  or  completion  of  the  work  pro¬ 
vided  for  by  this  contract  by  the  delay,  nbglect 
or  default  of  the  owner,  or  by  reason  bf  de- 
lavs  due  to  compliance  with  the  provisions  of 
Articles  II,  XI,  XXV  and  XXVII  herebf,  or 
the  commandeering  bg  the  United  States  Gov¬ 
ernment  of  materials  on  the  ground  or  ma¬ 
terials  purchased  or  contracted  for  by  the 
agent  or  owner  but  not  delivered.”  (Italics 
ours.) 

The  question  naturally  suggested  is,  how  could jtliere 
be  anv  commandeering  by  the  United  States  if  the 
materials  bought  with  the  money  of  the  Fleet  Corpora¬ 
tion  belonged  to  the  United  States?  There  would  be 
no  necessity  for  commandeering.  Again  we  find  the 
distinction,  such  as  commented  upon  by  Mr.  Justice 

Holmes,  in  Article  XV  of  the  contract,  which  says: 

■ 

3  P 
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“The  Agent  will  keep  the  vessels  in  the 
course  of  construction  free  and  clear  from  all 
claims,  liens  or  encumbrances  of  any  kind  or 
description  (except  liens  or  encumbrances  ac¬ 
cruing  through  the  default  of  the  Owner  and/or 
for  which  the  Owner  shall  be  responsible  and 
except  claims  and  liens  of  the  Agent)  *  *  *” 
(Record,  23). 

When  it  is  remembered  that  the  property  of  the 
United  States  is  not  subject  to  any  lien  of  the  char¬ 
acter  described  in  the  contract  and  that  no  default  of 
the  United  States  can  occasion  a  lien,  it  is  apparent 
that  the  Fleet  Corporation,  described  in  the  contract 
as  4 4 Owner/ ’  was  acting  in  its  individual  and  cor¬ 
porate  capacity.  It  is  quite  obvious  from  even  a  casual 
reading  of  the  contract  itself  that  it  was  the  intention 
of  the  parties  that  the  Fleet  Corporation  should  be¬ 
come  bound  in  its  individual  corporate  capacity,  what¬ 
ever  its  relation  mav  have  been  to  the  United  States. 

* 

Any  doubt  as  to  the  real  party  liable  under  such 
contract  is  explained  by  the  contract  of  settlement  be¬ 
tween  the '  Fleet  Corporation  and  the  Shipyards 
( Plaintiffs ’  Exhibit  18,  R.,  212),  because  after  refer¬ 
ring  to  claims  of  the  Newburgh  Shipyards  against  the 
Fleet  Corporation,  not  the  United  States,  and  credits 
in  favor  of  the  Fleet  Corporation,  not  the  United 
States,  the  settlement  contract  provides  that  the  Fleet 
Corporation,  not  the  United  States,  should  pay  to  the 
Shipyards  the  sum  of  $200,000.  It  was  recognized 
at  the  date  of  that  settlement  agreement,  that  the  only 
proper  discharge  would  be  one  discharging  the  Fleet 
Corporation. 
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In  United  States  v.  Strang,  254  U.  S.,  491;  65  IL  Ed., 
368,  Mr.  Justice  McReynolds,  speaking  for  the  court, 
after  describing  the  creation  of  the  Fleet  Corporation 
and  the  fact  that  it  was  authorized  to  exercise  certain 
powers  delegated  by  the  President,  said: 

“The  corporation  was  controlled  and  man¬ 
aged  by  its  own  officers,  and  appointed  itjs  own 
servants  and  agents,  who  became  directly  re¬ 
sponsible  to  it.  Notwithstanding  all  its  stock 
was  owned  by  the  United  States,  it  must  he  re¬ 
garded  as  a  separate  entity.  Its  inspector^  were 
not  appointed  by  the  President,  nor  by  aijy  offi¬ 
cer  designated  by  Congress ;  they  were  subject  to 
removal  by  the  Corporation  only,  and  could  con¬ 
tract  onlv  for  it.  *  *  * 

“Generally  agents  of  a  corporation  are  not 
agents  of  the  stockholders,  and  cannot  contract 
for  the  latter.  Apparently  this  was  one  rea¬ 
son  why  Congress  authorized  organization  of 
the  Fleet  Corporation.’ ’ 

The  liability  of  the  Fleet  Corporation  to  suit  on  con¬ 
tracts  made  through  its  agents  and  representatives  has 
been  upheld  also  in  the  following  cases,  notwithstand¬ 
ing  the  ownership  of  its  stock  by  the  Government  and 
its  peculiar  relation  to  the  Government,  growing  out 
of  the  war  emergency,  where  it  was  used  by  authority 
of  Congress  as  an  agency  of  the  President:  K rich  man 
v.  United  States ,  256  U.  S.,  263;  Eichberg  v .  Flee\  Cor¬ 
poration,  51  Apps.,  D.  C.,  44,  273  Fed.,  886;  ai^d  the 
Astoria  Iron  W orks  case,  supra,  has  been  followed  in 
the  following  cases:  Manufacturers’  Land  and  Im¬ 
provements  Company  v.  Fleet  Corporation 2  284;  Fed., 
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235;  King  County  v.  Fleet  Corporation ,  282  Fed.,  951; 
United  States  v.  Matthews ,  282  Fed.,  267;  United 
States  v.  McCallum ,  281  Fed.,  835. 

n. 

Plaintiffs  Have  a  Right  to  Benefit  by  the  Agreement 
Between  the  Fleet  Corporation  and  the  Newburgh 
Shipyards,  Inc. 

1.  The  right  of  a  third  party  to  sue 
upon  a  contract  made  for  his  benefit  is 
generally  recognized  by  the  State  courts . 

A  well-considered  Maryland  case  ( Northern  Central 
Railway  v.  United  Railway  <T  Elec.  Co.,  105  Md.,  345) 
upon  this  subject  is  of  such  importance  as  to  justify 
the  following  quotation: 

“In  Carnegie  v.  Morrison,  Chief  Justice 
Shaw  said: 

“  ‘The  law  operating  upon  the  act  of  the  par¬ 
ties  creates  the  duty,  establishes  the  privity, 
and  implies  the  promise  and  obligation  on  which 
the  action  is  founded.  The  same  instrument 
may  constitute  a  contract  between  the  original 
parties,  and  also  between  one  or  both  of  them, 
and  others  who  may  subsequently  assent  there¬ 
to,  and  become  interested  in  its  execution.’ 

7  i 

“A  case  more  closely  analagous  in  the  rela¬ 
tion  of  all  the  parties  can  scarcely  be  found, 
and  the  Massachusetts  decisions  are  everywhere 
regarded  as  high  authority.  In  Small  v.  Schaef¬ 
fer,  24  Md.,  158,  the  Court  of  Appeals  of  this 
State  adopts  the  views  expressed  by  Chief  Jus¬ 
tice  Shaw  in  Carnegie  v.  Morrison ,  supra,  and 
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quotes  with  approval  the  following  passages 
from  the  opinion  in  that  case: 

“  ‘When  one  person,  for  a  valuable  considera¬ 
tion  engages  with  another  by  simple  contract, 
to  do  some  act  for  the  benefit  of  a  third,  the  lat¬ 
ter  who  would  enjoy  the  benefit  of  the  act,  baay 
maintain  an  action  for  the  breach  of  such  en¬ 
gagement.  ’ 

“This  is  not  the  Massachusetts  law  alone. 
In  Hendrick  v.  Lindsay,  93  U.  S.,  149,  the  Su¬ 
preme  Court  of  the  United  States  said: 

“  ‘The  right  of  a  third  party  to  maintain  as¬ 
sumpsit  on  a  promise  not  under  seal,  to  a  tljird 
party  for  his  benefit  although  much  contro¬ 
verted  is  now  the  prevailing  rule  in  this  coun¬ 
try,’  and  cites  the  same  author  cited  in  Small 
v.  Scheaffer,  24  Md.,  supra;  1  Parsons  on  Con¬ 
tracts,  6  Ed.  467. 

“It  is  not  necessary,  as  contended  by  the  ap¬ 
pellee,  that  the  contract  must  have  been  entered 
into  at  the  time  for  the  benefit  of  some  particu¬ 
lar  third  person. 

“If  the  person  for  whose  benefit  a  contract 
is  made  lias  either  a  legal  or  equitable  inteijest 
in  the  performance  of  the  contract  he  need  not 
necessarily  be  privy  to  tin*  consideration. 

“The  rule  is  thus  stated  in  7  Encv.  of  Law, 
2  Ed.;  107. 

“  ‘To  have  this  effect  the  contract  must  have 
been  entered  into  for  his  benefit,  or  at  least  shell 
benefit  must  be  the  direct  result  of  performance 
and  within  the  contemplation  of  the  parties.’ 

“The  following  cases  from  the  New  York 
Court  of  Appeals  illustrate  the  judicial  view 
generally.  In  Carter  v.  Albany,  43  N.  Y.,  399, 
a  statute  authorized  as  a  public  improvemeir:  a 
bridge  connecting  a  pier  with  the  adjoining 
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land,  the  removal  of  which  made  it  necessary  in 
order  to  reach  plaintiff’s  store  to  go  over  an¬ 
other  more  distant  bridge.  The  statute  pro¬ 
vides  that  all  damages  caused  to  property 
should  be  paid  by  the  city.  The  Court  said: 

“  ‘The  result  of  the  passage  of  the  law,  and 
the  assent  of  the  city  to  its  provisions  was  to 
put  the  city  in  the  place  of  the  State  as  to  dam¬ 
ages,  here  is  the  promise,  the  consideration,  and 
the  promises,  definitely  brought  out.  The  ulti¬ 
mate  beneficiary  is  uncertain.  The  third  person 
need  not  he  privy  to  the  consideration ,  nor  need 
he  be  specially  named.’ 

“The  citv  was  held  liable  for  direct  but  not 
for  remote  damages. 

“In  Little  v.  Banks ,  85  N.  Y.,  285,  it  was  held 
that  ‘contractors  with  the  State  who  assume  for 
a  consideration  received  from  the  sovereign 
power,  by  covenant,  express  or  implied,  to  do 
certain  things,  are  liable  in  case  of  neglect  to 
perform  such  covenant,  to  a  private  action  at 
the  suit  of  the  party  injured  by  such  neglect, 
and  such  contract  inures  to  the  benefit  of  the 
individual  who  is  interested  in  its  perform¬ 
ance.’  ” 

One  or  two  other  particular  cases  are  of  interest. 

Where  a  landlord  leased  certain  property  under  a 
contract  which  provided  that  the  lessee  should  sell  no 
beer  on  the  premises  except  that  designated  by  the 
brewing  company,  which  company  was  not  a  party  to 
the  lease,  it  was  held  that  since  this  provision  was  in¬ 
serted  in  the  lease  for  the  benefit  of  the  brewing  com¬ 
pany,  it  might  bring  an  action  to  enforce  the  same. 
( Ferris  v.  American  Brewing  Co.,  115  Ind.,  539,  58 
N.  E.,  701,  52  L.  R.  A.,  305.) 
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The  defendant  sold  his  stock  in  a  livery  stabl^  com¬ 
pany  and  contracted  with  the  purchaser  never  again 
to  engage  in  the  livery  business  within  the  corporate 
limits  of  the  town  where  the  business  was  located,  nor 
work  as  an  employee  in  such  business  therein  ilmless 
with  the  company  whose  stock  he  sold.  The  courj;  held 
that  this  contract  was  made  for  the  benefit  of  tlie  liv¬ 
ery  stable  corporation  as  well  as  for  the  vendee,  and 
the  other  stockholders  as  beneficiaries  of  such  contract 
could  maintain  action  without  any  assignment  thereof. 
{Anderson  v.  Gardner ,  151  N.  C.,  604,  66  S.  W.,  665.) 

The  third  party  need  not  be  ascertained  or  known  at 
the  inception  of  the  contract  to  entitle  him  to  benefits 
thereof.  R.  Connor  Co.  v.  Olson ,  136  Wis.,  13,  115  N. 
W.,  SI;  Paducah  Lumber  Co.  v.  Paducah  Water  Sup¬ 
ply  Co.,  89  Ky.,  340,  12  S.  W.,  554,  25  Am.  St.,  536 ; 
Tiveedale  v.  Tweed  ale,  116  Wis.,  517,  93  N.  W.,  440, 
61  L.  R.  A.,  509.  Thus  where  the  defendant  contracted 
to  pay  $750.00  to  the  owner  of  a  foal  (by  the  defend¬ 
ant’s  stallion)  that  first  trotted  a  mile  in  two  minutes 
and  30  seconds  the  plaintiff  was  permitted  to  recover 
thereon  upon  meeting  the  conditions  of  the  premise, 
although  not  a  party  to  it.  In  Head  v.  Berger,  61  N. 
J.  L.,  75,  38  Atl.,  802,  the  rule  is  stated  in  a  note  m  39 
Am.  St.  Rep.  at  page  531  as  follows:  | 


“Promise  for  the  Benefit  of  Third  Person. — 
This  topic  has  been  discussed  in  notes  to  Sche¬ 
mer  horn  v.  Vanderheyden,  3  Am.  Dec.,  305-307 ; 
Arnold  v.  Lyman,  9  Am.  Dec.,  155-157;  Tyttle 
v.  Catlin,  12  Am.  Dec.,  693,  where  the  rule  isjcor- 
rectly  stated  to  be  that  the  prevailing  docfjrine 
in  this  country  is  that  a  parol  or  written  prom- 
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ise  from  one  person  to  another  for  the  benefit 
of  a  third  enables  such  third  person  to  maintain 
an  action  on  the  promise,  if  adopted  by  him, 
though  he  was  not  cognizant  of  it  when  it  was 
made,  and  no  consideration  moved  from  him. 
This  view  of  the  subject  lias  been  expressly 
adopted  by  the  Supreme  Court  of  the  United 
States  in  Hendrick  v.  Lindsay ,  93  U.  S.,  143, 
and  meets  with  the  approval  of  textbook  writ- 
ters;  2  Wharton  on  Contracts,  Sec.  785;  1  Par¬ 
sons  on  Contracts ,  467.” 

In  13  Corpus  Juris,  on  page  711,  the  general  doc¬ 
trine  is  stated  as  follows: 

“If  the  person  for  whose  benefit  a  contract 
is  made  has  either  a  legal  or  an  equitable  inter¬ 
est  in  the  performance  of  the  contract,  he  need 
not  necessarily  be  privy  to  the  consideration. 
The  name  of  the  person  to  be  benefited  by  the 
contract  need  not  be  given,  if  he  is  otherwise 
sufficiently  described  or  designated.  The  fact 
that  the  particular  person  who  is  to  benefit  from 
the  promise  is  not  known  when  the  promise  is 
made  is  immaterial.  Ho  may  be  one  of  a  class 
of  persons  if  the  class  is  sufficiently  described 
or  designated.  And  the  fact  that  the  person  to 
whose  benefit  a  promise  may  inure  is  uncertain 
at  the  time  it  is  made,  and  that  it  is  dependent 
on  a  contingency,  will  not  deprive  the  person 
who  afterward  establishes  his  claim  to  be  the 
beneficiary  of  the  promise  or  the  right  to  re¬ 
cover  upon  it.  Further,  the  party  benefited  need 
not  have  known  of  the  contract  at  the  time  it 
was  made  if  he  afterward  adopts  it.  And  while 
an  acceptance  of  the  contract  is  necessary  the 
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bringing  of  suit  on  it  is  ordinarily  sufficient  evi¬ 
dence  thereof (Italics  ours.) 

The  following  cases  also  hold  that  a  third  patty  for 
whose  benefit  a  contract  is  made  may  sue  at  la^V: 

;  I 

Lawrence  v.  Fox ,  20  N.  Y.,  268;  Hart\nan  v. 
Pistorius,  248  Ill.,  561 ;  98  N.  E.  131 ;  Day  Ip.  Pat¬ 
terson ,  18  Ind.,  114;  German  State  Bknk  v. 
Northwest  Water  Jt  Light  Co .,  104  la.,  7jl7 ;  74 
N.  W.,  685;  Burton  v.  Larkin,  36  Kans.,  246;  13 
Pac.,  398;  Paducah  Lumber  Co.  v.  Paducah 
Water  Co.,  89  Ky.,  340;  24  Amer.  State  Rpports 
536;  Caven  v.  Bradbury,  86  Me.,  476;  3p  Atl., 
988;  Siegman  v.  Hoff  acker,  57  Md.,1  321; 
Kramer  v.  Gardner,  104  Minn.,  370 ;  116  N.  W., 
925;  Lee  v.  Newman,  55  Miss.,  365;  Jones  p.  Mil¬ 
ler,  12  Mo.,  408 ;  Sham p  v.  Myer,  20  Neb.,  223 ;  29 
N.  W.,  379;  Painter  v.  Kaiser,  27  Nev.,  42l;  76 
Pac.,  757 ;  65  L.  R.  A.,  672;  Edivards  v. 

Windoiv  Glass  Association,  68  Atl.,  800 
V room  a  n  v.  Turner,  69  N.  Y.,  280;  Parf  in  v. 
Hall,  2  N.  Dak.,  473;  52  N.  W.,  405;  Cincinnati 
Ry.  Co.  v.  Bank,  54  Ohio  State,  60  -Brower  Dum¬ 
ber  Co.  v.  Miller,  28  Ore.,  565;  43  Pac. ,j  659; 
Hostetter  v.  Hollinger ,  117  Pa.  Stat.,  60(3;  12 
Atl.,  741 ;  Wilbur  v.  Wilbur,  17  R.  I.,  295  ;2l|  Atl., 
497 ;  Thompson  v.  Gardiner ,  3  Stob.,  196  (Si  C.) ; 
Robinson  v.  Benson,  3  Head.,  395  (Tenn.)^  Ma- 
tlionican  v.  Scott,  87  Tex.,  396;  28  S.  W.,  1063; 
Montgomery  v.  Rief,  15  Utah,  495;  50  Pac., j  623; 
Johnson  v.  McClung ,  26  W.  Va.,  659;  Tweedale 
v.  Tweedale,  116  Wis.,  517;  93  N.  W.,  440;  61 
L.  R.  A.,  509.  j 
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2.  It  is  equally  settled  that  a  third  per¬ 
son  for  whose  benefit  a  contract  has  been 
made  may  sue  at  law  upon  such  a  contract 
in  the  United  States  Courts. 

In  Second  National  Bank  of  St.  Louis  v.  Grand 
Lodge  of  Free  and  Accepted  Masons  (£c.,  98  U.  S., 
50,  25  L.  Ed.,  75,  and  in  Keller  v.  Ashwood ,  133  U.  S., 
369,  33  L.  Ed.,  663,  the  Supreme  Court  of  the  United 
States  had  for  consideration  cases  where  a  third  party 
had  agreed  to  pay  already  existing  obligations,  and 
in  both  these  cases  the  Supreme  Court  held  that  ac¬ 
tions  at  law  would  not  lie  because  in  both  cases  the  ob¬ 
ligation  was  to  pay  a  pre-existing  debt,  and  that  this 
obligation  was  for  the  benefit  of  the  original  debtor 
alone,  and  there  was  privity  alone  with  him,  and  that 
to  permit  the  new  party  to  sue  would  subject  the 
original  debtor  to  two  suits.  Confusion  has  arisen 
from  attempting  to  employ  these  decisions  as  involv¬ 
ing  cases  somewhat  analagous  to  the  case  of  a  con¬ 
tract  made  for  the  benefit  of  a  third  party.  The  doc¬ 
trine  announced  in  these  cases,  however,  has  no  ap¬ 
plication,  and  no  reason  for  application,  to  cases  where 
a  contract  is  made  by  one  with  another  for  the  sole 
benefit  of  a  third  party.  In  the  case  of  the  assump¬ 
tion  and  agreement  to  discharge  a  pre-existing  debt, 
there  is  no  agreement  for  the  benefit  of  a  third  party, 
as  the  courts  hold  in  these  cases  that  the  agreement 
is  made  for  the  benefit  of  the  original  debtor  and  not 
for  the  benefit  of  the  creditor.  In  the  case  where  a 
pre-existing  debt  is  assumed  and  agreed  to  be  paid  by 
another  party,  the  creditor  still  has  a  remedy  against 


the  original  debtor.  But  in  the  case  where  a  contract 
is  made  by  one  party  with  another  for  the  benefit  of 
a  third  party,  such  third  party  has  no  remedy  except 
against  the  promisor.  In  this  case,  if  we  assume  that 
the  Shipyards  owed  the  employees  a  certain  apiount 
of  money  and  that  after  such  indebtedness  came  into 
existence  the  Fleet  Corporation  agreed  to  payj  what 
the  Shipyards  owed  the  employees,  the  employees 
could  not  in  such  case  sue  the  Fleet  Corporation  be¬ 
cause  the  courts  would  hold  that  the  assumptiob  and 
agreement  by  the  Fleet  Corporation  to  pay  the  indebt¬ 
edness  was  for  the  benefit  of  the  Shipyards.  In  the 
case  we  are  now  considering,  however,  the  agreement 
was  made  by  the  Fleet  Corporation  with  the  Shipyards 
for  the  benefit  of  the  employees.  The  employees  could 
not  look  to  the  Shipyards  because  that  company  does 
not  owe  them  any  money.  The  only  body  to  whom 
they  can  look  is  the  Fleet  Corporation  which  obligated 
itself  for  their  benefit  in  its  agreement  with  the  Ship¬ 
yards. 

The  Supreme  Court  has  expressly  held  that  a  third 
party  for  whose  sole  benefit  a  contract  has  been  made 
may  sue  on  it.  In  Hendrick  v.  Lindsay,  93  U.  S.,  143; 
23  L.  Ed.,  855,  Hendrick  told  Lindsay  that  if  he  would 
secure  a  supersedeas  bond,  he,  Hendrick,  would  in¬ 
demnify  against  any  loss  resulting  therefrom.  Lind- 
say  and  Mansfield,  whom  he  procured,  jointly  went  on 
the  bond  under  which  they  were  required  to  make  pay¬ 
ment.  Lindsay  and  Mansfield  sued  Hendrick,  and  the 
Supreme  Court  of  the  United  Sates  held  that  Mans- 
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field  had  a  right  to  sue  Hendrick,  the  Supreme  Court 
saying : 

**The  right  of  a  third  party  to  maintain  as¬ 
sumpsit  on  a  promise  not  under  seal,  made  to 
another  for  his  benefit,  although  much  controv¬ 
erted,  is  now  the  prevailing  law  in  this  country. 
In  parsons  Contracts,  6th  Ed.,  467,  and  cases 
cited.’ ’ 

In  the  case  of  Second  National  Bank  of  St.  Louis  v. 
Grand  Lodge  Sc.,  supra ,  Mr.  Justice  Strong,  speaking 
for  the  Court,  while  disallowing  the  right  to  sue  in 
that  case,  clearly  points  out  the  distinction  between 
that  case,  which  was  a  case  involving  the  assumption 
and  agreement  to  pay  a  pre-existing  debt  and  cases 
of  contracts  for  the  sole  benefit  of  third  parties.  After 
stating  the  general  rule,  lie  says,  at  page  25  L.  Ed., 
76: 

“But  there  are  confessedly  many  exceptions 
to  it.  One  of  them,  and  by  far  the  most  fre¬ 
quent  one,  is  the  case  where,  under  a  contract 
between  two  persons,  assets  have  come  to  the 
propiissor’s  hands  or  under  his  control  which 
in  equity  belong  to  a  third  person.  In  such  a 
case  it  is  held  that  the  third  person  may  sue  in 
his  own  name.  But  then  the  suit  is  founded 
rather  on  the  implied  undertaking  the  law 
raises  from  the  possession  of  the  assets,  than 
on  the  express  promise.  Another  exception  is 
where  the  plaintiff  is  the  beneficiary  solely  in¬ 
terested  in  the  promise,  as  where  one  person 
contracts  with  another  to  pay  money  or  de¬ 
liver  some  valuable  thing  to  a  third.  But  where 
a  debt  already  exists  from  one  person  to  an¬ 
other,  a  promise  by  a  third  person  to  pay  such 
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debt  being  primarily  for  the  benefit  of  the 
original  debtor,  and  to  relieve  him  from  liability 
to  pay  it  (there  being  no  novation),  he  has  a 
right  of  action  against  the  promisor  for  his  own 
indemnity;  and  if  the  original  creditor  can  also 
sue,  the  promisor  would  be  liable  to  two  sep¬ 
arate  actions,  and  therefore  the  rule  is  that  the 
original  creditor  cannot  sue.  His  case  is  not  an 
exception  from  the  general  rule  that  privity  of 
contract  is  required”  (Italics  ours). 

In  that  part  of  the  foregoing  quotation  which  is 
italicized,  it  will  be  seen  that  the  Supreme  Cburt 
clearly  points  out  the  distinction  between  the  case 
where  a  debt  already  existing  from  one  person  to  an¬ 
other  and  a  promise  is  made  by  a  third  person  to  pay 
such  a  debt,  and  a  case  where  a  plaintiff  is  a  benefici¬ 
ary  solely  interested  in  the  promise,  as  where  sbme 
person  contracts  with  another  to  deliver  mone^  or 
some  valuable  thing.  j 

In  71  Am.  St.  Rep.,  the  rule  in  the  Federal  Courts  in 
respect  to  the  rights  of  third  parties  under  a  contract 
made  for  their  benefit  is  stated  in  a  note  at  page  [206 
as  follows : 

I 

4  *  There  are  numerous  cases  in  the  Unijted 
States  Courts  which  uphold  the  right  of  a  third 
party  to  sue  upon  a  contract  made  for  his  bene¬ 
fit.  In  fact,  some  of  the  best  considered  c^ses 
on  the  question  are  found  in  the  federal  counts. 
See  Hendrick  v.  Lindsay,  93  U.  S.,  143;  | St. 
Lon  is  Second  Nat.  Bank  v.  Grand  Lodge,  98 
U.  S.,  123;  Austin  v.  Seligman ,  18  Fed.  Rep., 
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519;  Weldon  Nat.  Bank  v.  Smith,  86  Fed.  Rep., 
398.;’ 

See  also  Gibson  v.  Victor  Talking  Machine 
Company,  232  Fed.,  225. 

In  Key  v.  Lamon,  159  U.  S.,  315;  40  L.  Ed.,  165, 
Cochrane  made  a  contract  with  the  Choctaw  Nation 
for  a  contingent  fee  of  30%  for  land  sold  to  the  United 
States.  Subsequently  the  Choctaw  Nation  made  a  con¬ 
tract  to  pay  the  same  30%  to  McKee,  but  provided 
that  McKee  should  make  a  fair  and  equitable  adjust¬ 
ment  with  persons,  including  Cochrane  and  others, 
who  had  rendered  services.  The  bill  was  entered  by 
these  other  parties  against  McKee,  the  court  holding 
the  District  Supreme  Court  had  jurisdiction  although 
the  beneficiaries  were  not  known  at  the  time  the  con¬ 
tract  was  made;  that  the  Choctaw  Nation  was  not  a 
necessary  party  because  it  had  no  further  interest 
in  the  matter  and  no  judgment  should  be  rendered 
against  it. 

3.  There  teas  consideration  in  support 
of  the  agreement  for  the  benefit  of  the 
plaintiffs,  and  inducement  to  the  plain¬ 
tiffs. 

a.  There  ftas  consideration  moving  from  the  shipbuild¬ 
ing  company  to  the  Fleet  Corporation. 

A  reference  to  Article  NXIX  of  Contract  91-SC  (R., 
29  &  30)  shows  that  the  shipbuilding  company  was  to 
receive  as  compensation  for  the  construction  of  the 
vessels  $140,400  each,  provided  the  actual  cost  was  the 
same  as  the  estimated  cost  or  the  revised  estimated 
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cost,  but  that  it*  the  ships  cost  more  than  the  j  esti¬ 
mated  cost  or  the  revised  estimated  cost  the  shipbuild¬ 
ing  company  was  to  lose  one-half  of  the  difference  in 
cost  down  to  a  possible  reduction  of  compensation  to 
$70,200  per  vessel.  There  was,  therefore,  ample  con¬ 
sideration  moving  from  the  shipbuilding  company  to 
the  Fleet  Corporation  for  the  savings  provision  in  the 
contract. 

b.  There  was  Inducement  Also  to  the  Plaintiffs. 

In  order  to  enable  a  third  party  for  whose  benefit 
a  contract  was  made  to  sue  upon  the  same  it  not 
necessary  that  he  should  be  induced  to  accept  it  or  jeven 
that  lie  should  be  informed  of  its  provisions.  Never- 
the  less  the  evidence  in  this  case  shows  quite  clearly 
that  representations  were  made  to  all  of  the  employees 
with  respect  to  the  saving  clause  in  the  contract  for  the 
purpose  of  inducing  them  to  cooperate  in  effecting 
savings  under  the  contract  and  that  these  employees 
relied  upon  such  representation.  This  will  clearly  ap¬ 
pear  from  an  examination  of  the  testimony  of  |  Mr. 
Desmond,  the  President  of  the  Newburgh  Company, 
at  page  195  et  seq.  of  the  Record,  and  the  testimony  of 
Mr.  Bennet,  the  Vice-President  and  General  Manager 
of  the  Newburgh  Company,  at  page  177,  and  especially 
at  page  189  of  the  Record,  where  Mr.  Bennet  gives  a 
full  and  clear  statement  of  the  situation.  It  is  I  ap¬ 
parent  from  this  testimony  that  information  as  toj  the 
savings  clause  in  the  contract  was  brought  to  the  atten¬ 
tion  of  the  employees  for  the  purposes  stated  and  with 
the  full  knowledge  and  approval  of  the  officers  ^nd 
agents  of  the  Fleet  Corporation. 
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III. 

There  was  a  difference  between  the  revised  esti¬ 
mated  cost  and  the  actual  cost  in  the  construction  of 
the  vessels  amounting  to  $931,382.06,  to  one-third  of 
which,  namely,  $310,460.68,  the  plaintiffs,  under  the 
terms  of  the  contract  are  entitled. 


The  determination  of  this  question  depends  pri¬ 
marily  upon  a  proper  construction  of  the  following- 
provisions  contained  in  Article  XIX  of  the  contract 
(Record,  28),  especially  an  interpretation  of  the  itali¬ 
cized  portion  thereof: 


Should  the  actual  cost  of  materials  and/or 
the  rates  of  wages  paid  be  different  from  those 
set  forth  in  the  schedules  hereto  attached,  then 


tlie  total  estimated  basis  cost  shall  be  revised 
as  follows :  The  estimated  total  cost  of  materials 
shall  be  increased  or  diminished  bv  the  actual 
amount  of  the  change  in  the  cost  of  the  ma¬ 
terials,  and  the  estimated  total  labor  basis  cost 
shall  be  increased  or  diminished  in  the  ratio 
that  the  rates  of  wages  act  nail  g  paid  bear  to 
the  original  schedule  rates  of  wages.  The  esti¬ 
mated  basis  cost  shall  also  be  revised  on  ac¬ 
count  of  anv  changes  ordered  as  provided  in 
Articles  II,' XI,  XXV,  and  XXVII.  Should 
such  revisions  be  made  the  new  estimated  basis 
cost  shall  be  considered  as  the  revised  esti¬ 
mated  basis  cost.  Should  the  actual  cost  as 
ascertained  bv  the  audit  of  the  books  and  ac- 
counts  of  the  agent  be  equal  to  the  revised  esti¬ 
mated  basis  cost,  the  aforesaid  fee  payable  to 
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the  agent  shall  be  one  hundred  and  forty  thou¬ 
sand  four  hundred  dollars  ($140,400)  on  each 
of  said  four  (4)  vessels  completed,  if  there  be 
no  additions  and/or  subtractions  under  any  ot* 
the  other  provisions  of  this  contract.  Should 
the  actual  cost  upon  audit  be  less  than  the  re¬ 
vised  estimated  basis  cost,  such  saving  shall  be 
divided  into  three  equal  parts,  one  of  which 
shall  accrue  to  the  agent,  one  to  the  owner,  and 
the  third  shall  be  distributed  in  such  manner  as 
may  be  agreed  to  by  the  owner  and  the  agent 
with  a  view  of  recognizing  continuous,  faithful 
and  efficient  performance  of  duty  on  tie  part 
of  employees.  Should  the  actual  cost  as  ascer¬ 
tained  by  the  aforesaid  audit  be  greater  than 
the  revised  estimated  basis  cost,  one-half  of 
such  increase  shall  be  deducted  from  the  agent’s 
fee  aforesaid,  and  the  remainder  shall  be  borne 
by  the  owner,  provided,  that  in  no  case  shall 
the  agent’s  average  fee  for  each  completed  ves¬ 
sel,  after  making  all  deductions  and/or  addi¬ 
tions  provided  for  in  any  article  hereof,  be  less 
than  the  average  minimum  fee  mentiohed  in 
Article  XXIII  hereof.  Said  fee  on  each;  vessel 
shall  be  payable  to  the  agent  as  follows:  viz, 
one-half  of  the  minimum  fee  mentioned  in 
Article  XXIII  when  the  vessel  is  half  finished 
as  certified  to  by  the  district  officer,  or  j  other¬ 
wise  established  to  the  satisfaction  of  tile  gen¬ 
eral  manager  of  the  owner;  and  the  oth^r  half 
of  such  minimum  fee  upon  the  completion  of 
satisfactory  trials,  and  the  remainder,  if  any, 
upon  audit  of  the  actual  cost  of  each  of  tl(ie  ves¬ 
sels  as  above  provided  for.  But  the  owner  will 
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withhold  the  actual  payment  of  all  or  any  part 
of  such  fees  until  the  agent  has  repaid  to  the 
owner  in  full  the  sum  of  Five  Hundred  Thou¬ 
sand  Dollars  ($500,000)  advanced  to  the  agent 
under  Article  I.  (Italics  ours.) 

Before  undertaking  an  interpretation  of  the  itali¬ 
cized  portion  of  Article  XIX  quoted  above,  it  is  not 
only  interesting  but  important  to  describe  what  action 
has  been  taken  with  respect  to  this  clause. 

1.  The  Fleet  Corporation  determined 
by  an  audit  that  the  saving  teas  $931,- 
382.06,  approved  the  findings  of  its  audi¬ 
tory  and  paid  the  Newburgh  Shipyards 
one-third  thereof. 

The  contract  clearly  contemplated  that  the  Fleet 
Corporation  would  make  an  audit  of  the  costs  in  con¬ 
nection  with  these  vessels  in  order  to  determine  the 
difference  between  the  actual  cost  and  the  revised  es¬ 
timated  basis  cost.  Such  audit  was  made  not  onlv  for 

i  • 

the  purpose  of  determining  actual  costs,  but  of  deter¬ 
mining  also  the  revised  estimated  basis  costs,  because, 
under  the  terms  of  the  contract,  the  compensation  to 
be  paid  the  Shipyards  depended  in  a  large  measure 
upon  whether  there  was  a  difference  between  the  ac¬ 
tual  cost  and  the  revised  estimated  basis  cost,  and 
hence  it  was  necessary  to  determine  the  savings  by 
audit. 

The  audit  made  by  the  Fleet  Corporation  extended 
over  a  long  period  of  time,  and  involved  the  employ¬ 
ment  of  a  large  force  of  accountants  under  competent 
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professional  supervision  and  direction  by  the  Fleet 
Corporation.  This  audit  was  made  with  great  carle  and 
at  great  expense. 

There  has  never  been  any  question  raised  at  any 
time  with  respect  to  the  accuracy  of  the  figures,  or 
calculation,  shown  by  this  audit.  At  the  timd  this 
audit  was  in  progress,  however,  there  arose  as  between 
the  Fleet  Corporation  and  the  Shipyards  a  difepute 
as  to  whether  certain  items  of  expenditure  foujid  to 
have  been  made  should  or  should  not  be  applied  to  the 
revised  estimated  basis  cost  or  to  the  actual  cdst  of 
the  vessels,  it  being  apparent  to  both  parties  tha|t  the 
more  the  revised  estimated  basis  cost  was  increased 
and  the  less  the  actual  cost,  the  greater  the  saving,  and 
vice  versa.  When  this  audit  was  completed  and  sub¬ 
mitted  to  t lie  Fleet  Corporation  on  September  9,  1922 
(Plaintiffs’  Exhibit  “B,”  Record,  200),  the  applica¬ 
bility  of  the  items  of  expenditure  in  dispute  was  sub¬ 
mitted  to  the  Fleet  Corporation  for  determinatioji. 

Attached  to  the  audit  was  Schedule  “E,”  shoeing 
the  determination  of  the  savings  by  the  accountants 
in  the  sum  of  $1,137,719.62  by  the  following  sjtate- 

I 

ment : 

Item  Total 

“Estimated  Basis  Cost” .  $14,040,00p . 00 

Changes  and  Extras .  393,441  20 

Material  Protection  .  750,00Q.00 

Paying  off  on  Company  Time .  20,18^5.09 

Direct  Labor  Protection .  2,040,58Q.91 

Indirect  Labor  Protection .  325,59)4.10 

Foremen’s  Salary  Increases .  14,089.76 
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Clerks’  Salary  Increase .  5,657.05 

E.  C.  Bennett’s  Salary  Increase .  2,712.27 

Liability  Insurance  Protection . 


“Revised  Estimated  Basis  Cost”....  $17,592,261.38 
Actual  Cost  as  ascertained  by  Audit  .  .  16,454,541  76 

Contract  Savings .  $1,137,719.62 

From  the  foregoing  statement  it  will  be  seen  that 
the  accountants  found  the  revised  cost  to  have  been 
$17,592,261.38  and  the  actual  cost  to  have  been  $16,- 
454,  541.76,  with  a  resulting  saving  of  $1,137,719.62. 

The  final  adjudication  and  determination  of  the 
amount  of  savings,  however,  depend  upon  the  proper 
application  of  certain  items  of  expenditure  to  the  re¬ 
vised  estimated  basis  cost  and  certain  items  of  expen¬ 
diture  to  the  actual  cost.  The  adjudication  of  this 
matter  in  the  Fleet  Corporation  was  submitted,  in  the 
first  instance,  to  Mr.  J.  B.  Milliken,  Assistant  Coun¬ 
sel,  Department  of  Claims.  The  result  of  his  investi¬ 
gation  and  determination  is  found  in  his  report 
(Record,  219)  dated  December  18,  1922,  and  addressed 
to  Joseph  Fairbanks,  Director  of  Claims  of  the  Fleet 
Corporation.  Mr.  Milliken ’s  findings  and  conclusions 
are  summarized  in  the  following  statement  (Record, 


238): 

Revised  basis  cost  as  per  audit .  $17,592,261  38 

Add:  Compensation  and  liability  in¬ 
surance  .  60,170.80 

Cleats  and  magazines .  7,475.10 


Basis  cost  las  per  settlement  .  $17,659,907.28 
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Actual  cost  as  per  audit .  $16,454,54lj 

Add  depreciation  .  288,050 


Deduct  excess  insurance 


$16,742,597 

14,072 


Actual  cost  as  per  settlement .  $16, 728, 52$.  22 


.76 

.03 


.79 

.57 


Total  savings 


$931,382 . 06 


From  the  foregoing  statement  it  can  be  seen  thatjMr. 
Milliken  took  the  revised  basis  cost  as  found  by  the 
auditors  and  shown  on  Exhibit  “E”  attached  thereto, 
namely,  $17,592,261.38,  and  added  to  it  two  items, 
namely,  “compensation  and  liability  insurance”  $60,- 
170.80,  and  “cleats  and  magazines”  amounting  to 
$7,475.10,  thus  making  the  revised  basis  cost  $17,659,- 
907.28.  He  then  took  the  actual  cost  as  determined  by 
the  auditor,  namely,  $16,454,541.76,  and  added  thereto 
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“depreciation”  amounting  to  $288,056.03  and  deducted 
“excess  insurance”  amounting  to  $14,072.57  and  found 
the  actual  cost  to  have  been  $16,728,525.22,  and  jliat 
the  difference  between  the  revised  basis  cost  as  tjhus 
found  and  the  actual  cost  as  thus  found  was  a  totajl  of 
$931,382.06.  Mr.  Milliken  also  found  that  the  ship¬ 
yards,  under  the  terms  of  the  contract,  was  entitled  to 
1)0  credited  with  one-third  of  the  savings,  namely, 
$310,460.68.  | 

The  foregoing^  adjudication  with  respect  to  the  Sav¬ 
ings  under  the  contract  was  approved  by  Joseph  Fair¬ 
banks,  Director  of  Claims,  on  December  19,  1922, 
(Record,  240).  On  the  same  day  Mr.  Tilden  Adamson 
(who  described  himself  as  a  special  examiner  (Record, 
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207),  and  who  is  described  by  Mr.  Talbert,  a  former 
employee  of  the  Fleet  Corporation,  as  the  principal 
examiner  on  accounting  methods  (Record,  244),  ap¬ 
proved  the  Milliken  report  to  Joseph  Fairbanks, 
Director:  of  Claims  (Record,  203-4-5  &  6).  Mr.  Fair¬ 
banks  on  the  same  day  approved  the  adjudication 
(Record,  240).  This  adjudication  was  in  like  manner 
approved  by  Chauncey  G.  Parker,  General  Counsel  of 
the  Fleet  Corporation.  Authority  having  been  secured 
from  the  Shipping  Board,  a  settlement  was  made  with 
the  Shipyards  on  the  12th  day  January,  1923  (Record, 
212),  by  which  the  Newburgh  Shipyards,  Incorporated, 
was  acknowledged  to  be  entitled  to  receive  one-tliird  of 
the  savings  found  to  have  been  effected  in  the  con¬ 
struction  of  the  ships,  as  modified  by  Air.  Milliken ’s 
adjudication,  and  the  Shipyards  was  allowed  credit 
for  one-third  of  such  savings  in  the  settlement  with 
that  company. 

The  accountants  and  supervising  accountants  who 
made  the  audit  found  and  recognized  the  existence  of 
the  savings.  Mr.  Milliken ’s  report  and  adjudication, 
Mr.  Adamson’s  letter  approving  same  and  transmit¬ 
ting  it  to  Mr.  Fairbanks,  Mr.  Fairbanks’  approval,  Mr. 
Parker’s  approval  and  transmission  of  the  same,  and 
the  settlement  agreement  between  the  Fleet  Corpora¬ 
tion  and  the  Shipyards  constitute  an  unbroken  chain 
not  only  of  evidence  as  to  the  savings  effected  in  the 
construction  of  the  vessels,  but  are  in  express  terms 
recognition  of  the  existence  of  such  savings  and  of  the 
liability  of  the  Fleet  Corporation  for  the  payment  not 
only  of  one-third  to  the  Shipyards  but  of  one-third 
also  to  the  employees.  In  this  latter  connection  the 


Court  will  be  interested  in  reading  the  letter  Mr. 
Tilden  Adamson  (Record,  203),  in  which  the  liability 
of  the  Fleet  Corporation  for  the  payment  ofj  one- 
third  of  the  savings  to  the  employees  is  the  basis  of  an 
adroit  handling  of  figures  in  the  interests  of  hi^  em¬ 
ployer. 

2.  The  auditor  of  the  Court  below 
found  the  savings  to  have  been  $931,- 
382.06. 

The  Auditor  of  the  Court  below,  after  full  hearings 
and  after  careful  consideration  of  all  the  evidence  sub¬ 
mitted,  reached  what  he  terms  the  irresistible  con¬ 
clusion  that  savings  to  the  extent  of  $931,382.06  jwere 
effected  under  the  terms  of  the  contract,  and  that  the 
plaintiffs  are  entitled  to  one-third  thereof,  distributed 
in  a  fair  and  just  method.  The  auditor  held  numerous 
and  extensive  hearings,  and  reached  his  conclusions 
after  an  examination  of  the  accounting  data  and  cither 
material  before  him.  He  found  no  fault  with  the  audit 
made  by  the  Fleet  Corporation,  with  the  methold  of 
calculation  employed  in  the  determination  of  savings, 
and  with  the  adjudication  of  certain  items  in  dispute 
by  the  Fleet  Corporation  itself,  and  found  them  to  jiave 
been  correct  and  proper. 

3.  The  showing  of  savings,  amounting 
to  $931,382.06,  was  the  result  of  a  correct 
interpretation  of  the  contract  and  a  cor¬ 
rect  application  of  expenditures  to  the 
revised  estimated  cost  and  the  actual  cost  | 
of  the  vessels. 
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At  no  time  has  any  question  ever  been  raised  as  to 
the  accuracy  of  the  figures  contained  in  the  audit  made 
by  the  Fleet  Corporation,  nor  as  to  the  accuracy  of  the 
arithmetical  calculations  based  thereon.  In  fact,  not 
until  this  suit  was  brought  was  the  contention  ever 
advanced  that  the  savings  disclosed  by  the  audit  were 
incorrect,  the  Shipping  Board  itself  basing  its  denial 
of  the  claim  of  the  plaintiffs  not  upon  the  non-existence 
of  the  savings,  but  upon  a  lack  of  authority  in  the 
Board  to  make  distribution  of  the  same  (Record,  242). 

The  question,  therefore,  resolves  itself  into  an  inter¬ 
pretation  of  Article  XIX  of  the  contract  and  that  por¬ 
tion  of  it  which  reads  as  follows: 

“And  the  estimated  total  labor  basis  cost 
shall  be  increased  or  diminished  in  the  ratio 
that  the  rates  of  wages  actually  paid  bear  to  the 
original  schedule  rates  of  wages.” 

At  the  time  the  contract  for  the  construction  of  the 
vessels  was  entered  into  there  was  an  estimate  em¬ 
bodied  in  the  contract  as  to  what  the  cost  would  be. 
There  was  an  estimate  as  to  the  cost  of  materials, 
there  was  a  schedule  as  to  the  cost  of  overhead,  and 
there  was  also  a  schedule  (Schedule  D,  Record,  36)  as 
to  what  the  costs  of  labor  would  be  in  the  construction 
of  each  one  of  the  vessels.  It  was  estimated  that,  based 
upon  this  schedule  of  rates  of  wages,  the  total  direct 
labor  costs  of  each  of  the  vessels  would  be  $318,551.00. 

The  estimate  of  the  cost  of  each  vessel,  as  set  forth 
in  the  contract,  based  upon  these  schedules  of  estimated 
cost  of  materials,  labor,  and  overhead  was  as  follows : 
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Materials. — Detailed  price  schedule  sup¬ 
porting  this  figure,  attached . 

Labor. — Rates  of  pay  on  which  labor  cost 

is  calculated  . 

Overhead  expense. — List  of  items  cov¬ 
ered  in  overhead  expense,  attached.  . 


$766^898 . 00 

i 

l 

I 

318,(351 . 00 
318,  p51 . 00 


Total  .  $1,404,^)00 . 00 

I 

The  Fleet  Corporation  was  to  pay  for  all  tlje  ma¬ 
terials,  labor  and  overhead  expense  that  went  into  the 
vessels.  The  compensation  of  the  shipyards  wa^  to  be 
a  definite  sum  of  ten  per  centum  of  this  estimated 
cost,  or  $140,200  per  vessel  if  the  vessels  cost  no  more 
or  no  less  than  this  estimated  cost,  or  if  the  vessels 
cost  no  more  or  no  less  than  the  revised  estimated  cost 
determined  in  the  manner  set  out  in  Article  X^X  of 
the  contract.  If,  however,  the  vessels  actuallyj  cost 
more  than  the  estimated  or  revised  estimated!  cost 
then  the  compensation  of  the  shipyards  was  to  lj)e  re¬ 
duced  to  a  possible  one-half  of  $140,200  per  vessel, 
but  if  the  vessels  actually  cost  less  than  the  estimated 
or  revised  estimated  cost,  then  the  shipyards  was  to 
receive  something  in  addition  to  its  $140,200  per  vessel, 
namely,  one-third  of  the  difference  between  tli^  re¬ 
vised  estimated  cost  and  the  actual  cost.  Henci  the 
vital  necessity  of  including  in  the  contract  a  deunite 
method  of  determining  how,  for  the  purpose  of  dieter¬ 
mining  the  saving,  the  revised  estimated  cost  was  t|o  be 
determined. 
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The  revised  estimated  basis  cost  as  to  materials  was 
to  be  increased  by  the  actual  amount  of  the  increase  in 
the  cost  of  materials  over  and  above  that  estimated 
(Record,  28).  This  made  the  increase  in  the  original 
estimate  as  to  cost  on  account  of  materials  a  very 
simple  matter.  There  has  been,  and  is  now,  therefore, 
no  dispute  as  to  the  extent  to  which  the  estimated  cost 
has  been  increased  by  reason  of  the  increased  cost  of 
materials. 

Bearing  in  mind  that  the  original  estimated  cost 
of  each  of  these  vessels  was  $1,404,000;  that  the  origi¬ 
nal  estimated  cost  for  the  ten  was  $14,040,000,  and 
that  there  is  no  dispute  as  to  the  actual  cost  of  these 
vessels,  the  following  statement  prepared  by  the  au¬ 
ditors  showing  the  items  by  which  the  original  esti¬ 
mated  cost  was  increased  in  order  to  arrive  at  the  re¬ 
vised  estimated  cost  is  set  out  for  the  purpose  of 
picking  out  of  this  list  the  items  which  the  Fleet  Cor¬ 
poration  now  claims  should  not  be  included  therein 
as  a  part  of  the  revised  estimated  cost: 


Item  To  Uil 

“ Estimated  Basis  Cost”  . .  $14,040,000 .00 

Changes  and  extras  .  393,441 . 20 

Material  protection  .  750,000  00 

Paying  off  on  company  time .  20,186 . 09 

Direct  labor  protection .  2,040,580  91 

Indirect  labor  protection  .  325,594  10 

Foremen’s  salary  increases .  14,089  76 


Clerks’  salary  increase . 

E.  C.  Bennett’s  salary  increase 
Liability  insurance  protection 


5,6^7 . 05 
2,712 . 27 


“Revised  estimated  basis  cost”  $17,592,2^1.38 

(See  Schedule  E  on  Diagram  320.) 

The  only  two  items  in  the  foregoing  list  included  in 
the  revised  estimated  basis  cost  in  dispute  are  the 
items  of  “direct  labor  protection” — $2,040,580.91,  and 
“indirect  labor  protection” — $325,594.10. 

a.  Direct  Labor  Protection — $2,040,580.91 — Correctly 
Added  to  Revised  Estimated  Cost. 

\ 

The  item  of  $2,040,580.91  as  the  extent  to  which  the 
original  estimate  of  cost  should  be  increased  beciuse 
of  the  increased  cost  of  direct  labor  was  calculated 
and  determined  by  the  Fleet  Corporation’s  accountants 
as  shown  in  Defendants’  Exhibit  “G”  (Diagram  393). 
A  careful  examination  and  analysis  of  this  Exhibit  will 
show  that  the  direct  labor  increase  in  the  original 
estimate  of  labor  cost  was  computed  and  determined  in 
the  manner  prescribed  by  the  contract.  j 

The  contract  said  that  “the  estimated  total  la|bor 
basis  cost  shall  be  increased  or  diminished  in  the  rgtio 

i. 

that  the  rates  of  wages  actually  paid  bear  to  the  origi¬ 
nal  schedule  rates  of  wages.”  An  examination  of 
Defendants’  Exhibit  “G”  shows  that  the  method  thus 
prescribed  was  followed.  This  Exhibit  shows  (Coluimn 
C)  that  the  Fleet  Corporation’s  accountants  first  ial- 
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ciliated  and  determined  the  average  rate  per  hour  of 
the  labor  contained  in  the  original  schedule  (Schedule 
“D,”  Record,  36)  to  be  .37245,  or  37.245  cents  per  hour. 
Authority  for  the  use  of  the  average  rates  of  wages 
in  the  original  schedule  is  contained  in  Article  XVIII 
of  the  contract,  where  it  is  said  that  “the  average  rates 
of  labor  shown  in  Schedule  ‘D’  are  used  as  the  basis 
of  labor  cost  in  this  contract”  (Record,  27).  For  the 
purpose  of  stating  a  ratio  as  required  by  the  contract, 
the  average  rate  per  hour  is  employed  as  100  per  cent 
of  itself.  Then,  as  shown  by  Exhibit  “G,”  occurs  a 
general  increase  in  wages,  known  as  the  first  Macy 
award  effective  as  of  March  1,  1918.  By  this  award 
the  average  rate  per  hour  was  increased  from  .37245, 
or  37.245  cents  per  hour,  to  .52445,  or  52.445  cents  per 
hour,  or  in  other  words,  the  first  Macy  award  estab¬ 
lished  a  rate  which  was  140.810847  per  cent  of  the 
average  rate  per  hour  of  the  original  schedule  rates  of 
wages.  Employing  this  ratio,  the  accountants  then 
proceed  (in  Column  F)  to  show  what  the  labor  would 
have  costjif  paid  for  at  contract  rates,  then  (in  Column 
E),  by  employing  the  ratio  above  described,  they  de¬ 
termined  an  amount  which  was  140.810847  per  centum 
of  the  amount  produced  had  the  contract  rates  been 
employed.  The  items  in  Column  F  were  then  sub¬ 
tracted  from  the  items  in  Column  E  to  determine  what 
the  increased  direct  labor  costs  were,  when  calculated 
in  the  manner  prescribed  in  the  contract,  as  the  re¬ 
sult  of  the  first  Macy  award.  The  same  ratio  method 
was  employed  in  determining  the  increased  direct  labor 
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costs  as  a  result  of  the  second  Macy  award,  the 
employment  of  this  method,  which  is  the  ratio  mpthod 
prescribed  in  the  contract,  the  Fleet  Corporation’s 
accountants  demonstrated  that  these  increases  in  jlabor 
costs  put  into  effect  at  the  Shipyards  entitled  the  [New¬ 
burgh  Shipyards,  Incorporated,  to  add  to  its  original 
estimated  cost  of  the  vessels  $2,040,580.91  on  account 
of  direct  labor  costs.  So  it  will  be  seen  that  hie  ac¬ 
countants  followed  the  ratio  method  prescribed  i|n  the 

j 

contract  in  calculating  the  amount  to  which  the  original 
estimated  cost  was  to  be  increased  by  reason  of  direct 
labor  increases. 


b.  Indirect  Labor  Cost — $325,594.10 — Correctly  Added 
to  Revised  Estimated  Cost.  j 

This  item  of  $325,594.10  as  the  extent  to  whiclji  the 
original  estimated  cost  should  be  increased  by  reason 
of  increases  in  indirect  labor  was  calculated  ancjl  de¬ 
termined  by  the  Fleet  Corporation’s  auditor^  as 
shown  on  Defendants’  Exhibit  “H”  (Diagram,  395). 
The  same  ratio  method  is  here  employed,  as  prescribed 
in  the  contract,  and  as  followed  in  Defendants’  Ex¬ 
hibit  in  calculating  the  amount  to  which  the 

original  estimate  should  be  increased  on  account  ol‘  the 
increases  in  direct  labor.  I 

The  Fleet  Corporation  and  the  court  below  concede 
that  increased  direct  labor  costs  are  a  proper  item  to 
add  to  the  original  estimated  cost,  but  attack  the 
method  employed  by  the  Fleet  Corporation’s  account¬ 
ants  in  arriving  at  the  amount  by  which  the  original 
estimates  should  be  increased  by  direct  labor.  This 
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attack  we  shall  discuss  later.  The  defendant,  Fleet 
Corporator!,  and  the  court  below  both  attack  the  item 
of  $325,594:10,  indirect  labor  costs,  as  an  improper 
item  to  be  included  to  any  extent  in  the  revised  esti¬ 
mated  cost.  It  is  necessary,  therefore,  at  this  point 
to  discuss  these  attacks  and  the  propriety  of  the  in¬ 
clusion  in  the  revised  estimated  cost  of  the  increased 
indirect  labor  costs. 

c.  Increased  Indirect  Labor  Costs  Correctly  Included 
in  the  Revised  Estimated  Cost. 

At  the  outset  we  are  again  faced  with  the  provision 
contained  in  Article  XIX  that  “the  estimated  total 
labor  basis  cost  shall  be  increased  or  diminished  in 
the  ratio  that  the  rates  of  wages  actually  paid  bear 
to  the  original  schedule  rates  of  wages/’  This  clause 
is  not  limited  to  direct  labor,  but  comprehends  all 
labor,  or  stated  in  the  contract  “ total  labor  basis  cost;7 
and  there  is  no  justification  for  separating  indirect 
labor  from  direct  labor  in  the  computation  of  the  re¬ 
vised  estimated  cost.  Direct  labor  is  said  to  consist 
of  wages  paid  for  labor  performed  upon  the  articles 
to  be  manufactured  or  the  component  parts  thereof. 
Indirect  labor  is  said  to  be  non-productive  labor,  such 
as  trucking,  cleaning,  inspecting,  repairmen,  oilers,  etc. 
While  non-productive  in  the  sense  of  actually  produc¬ 
ing  the  articles  to  be  manufactured,  indirect  labor  is 
as  essential  and  important  in  the  production  of  manu¬ 
factured  articles  as  direct  labor,  and  has  become  a 
well  known  and  defined  class  of  labor,  The  clause 
above  quoted  refers  to  the  “total  labor  basis  cost” 
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and  obviously  includes  all  labor  whether  direct j  labor 
or  indirect  labor  entering  into  the  construction  of  the 
vessels. 

In  the  next  place  Schedule  “D”  (Record,  at¬ 
tached  to  the  contract,  and  which  was  by  the  contract 
made  one  of  the  factors  in  determining  the  extent  to 
which  the  original  estimate  of  costs  should  be  increased 
by  the  increased  cost  of  labor,  includes  not  only  direct 
labor  but  many  classifications  of  indirect  labor  such 
as  power-house  worker,  miscellaneous  clerks,  cjhauf- 
feurs,  cleaners,  watchmen  and  the  like. 

In  the  third  place  a  reference  to  Article  XVIII  of 
the  contract  will  show  the  items  which  are  to  be  in¬ 
cluded  in  the  actual  cost  of  the  vessels.  There  it  is 
provided  that  indirect  labor  shall  be  included  in  the 
actual  cost  of  the  vessels,  that  is  to  say,  indirect  labor, 
however  classified  (Record,  2(>).  When  we  reinember 
that  the  Agent’s  compensation  depended  in  a  large 
measure  upon  whether  there  was  a  difference  between 
the  actual  cost  of  the  vessels  and  the  revised  estimated 
cost,  it  will  be  seen  how  inequitable,  unjust  and  im¬ 
proper  it  would  be  to  include  in  the  actual  costs  in¬ 
crease  in  the  cost  of  indirect  labor  and  not  to  include 
it  also  in  the  revised  estimated  cost  of  the  vessels,  be¬ 
cause  under  the  terms  of  the  contract  the  more  that 
was  added  to  the  actual  cost  and  the  less  that  was 
added  to  the  revised  estimated  cost  the  less  the  chance 
for  a  saving  and  the  greater  the  chance  for  a  loss,  for 
a  part  of  which  the  Newburgh  Shipyards,  Incor¬ 
porated,  would  become  responsible  by  a  reduction  ir. 
its  compensation. 
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4.  The  attacks  by  the  Fleet  Corpora¬ 
tion  and  the  court  below  upon  the  ratio 
method  employed  by  tin >  Fleet  Corpora¬ 
tions  accountants  in  determining  the 
amount  to  which  the  revised  estimated 
cost  should  be  increased  by  reason  of  di¬ 
rect  labor  discussed. 

a.  Contention  of  the  Fleet  Corporation  Analyzed  and 

Discussed. 

The  first  attack  made  upon  the  ratio  method  is  that 
bv  the  late  Mr.  Tilden  Adamson.  Mr.  Adamson  was 
at  one  time  the  comptroller  of  the  Fleet  Corporation, 
but  at  the  time  of  his  connection  with  the  contract  in 
this  case,  in  December,  1922,  was  a  special  exam¬ 
iner  in  connection  with  the  accounting  matters  of  the 
Fleet  Corporation.  At  that  time  Mr.  Adamson  ex¬ 
pressly  recognized  the  correctness  of  the  method  em¬ 
ployed  in  determining  the  increase  in  direct  labor 
costs,  and  also  recognized  the  right  of  the  Shipyards 
and  the  Newburgh  Shipyards’  employees  each  to  one- 
third  of  the  then  demonstrated  $931,382.06  savings 
(see  Mr.  Adamson’s  letter,  December  19,  1922,  ap¬ 
proving  the  amount  of  savings  and  allowing  one-third 
to  the  Shipyards,  Record,  203).  In  the  trial  of  this 
case,  however,  Mr.  Adamson  reversed  his  former  ac¬ 
tion.  He  attacked  the  method  by  which  the  $2,040,- 
580.91  was  added  to  the  revised  estimated  cost  on  ac¬ 
count  of  direct  labor  increases,  and  in  substance  con¬ 
tended  that  the  original  estimate  of  the  cost  of  the 
vessels  should  be  increased  not  by  the  amount  calcu¬ 
lated  and  determined  by  the  ratio  method  employed 
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by  the  Fleet  Corporation’s  auditors,  but  that  the  Orig¬ 
inal  estimate  of  cost  should  be  increased  only  td  the 
extent  of  the  actual  increase  in  labor  cost.  In  dther 
words,  he  contended  that  the  original  estimate  of  cost 
should  be  increased  not  by  the  $2,040,580.91  fount!  by 
the  accountants  in  pursuance  of  the  ratio  method, |  but 
by  the  actual  amount  of  direct  labor  increase  in  cost, 
namely  $1,198,196.  (See  Air.  Adamson’s  testimony, 
Record,  263.)  It  is  difficult  to  perceive  the  soundness 
of  his  contention.  j 

His  contention  is  in  the  teeth  of  the  provision  in  the 
contract  which  prescribed  the  ratio  method,  namely : 
“the  estimated  total  labor  basis  cost  shall  be  increased 
or  diminished  in  the  ratio  that  the  rates  of  wages  actu¬ 
ally  paid  bear  to  the  original  schedule  rates  of  wagejs.” 

The  contract  did  not  provide  that  the  estimated  tbtal 
labor  basis  cost  should  be  increased  or  diminished!  by 
the  actual  amount  of  change  in  the  cost  of  labor,  aj*  it 
did  in  the  case  of  material.  Why  does  the  determina¬ 
tion  of  the  revised  estimated  cost  by  the  ratio  method 
in  respect  to  direct  labor  produce  a  different  resjult 
from  that  which  would  be  produced  in  the  revised  esti¬ 
mated  cost  by  increasing  the  original  estimated  cpst 
merely  to  the  extent  that  direct  labor  was  increased, 
and  why  did  the  contract  provide  for  the  increasing 
of  the  original  estimate  of  costs  by  the  ratio  methtad 
in  respect  to  direct  labor  instead  of  increasing  it 
merely  by  the  exact  amount  of  the  increase  in  costs 
of  direct  labor? 

The  answer  to  the  first  question  above  asked  in¬ 
volves  a  correct  understanding  of  what  is  meant  by 
Ip  | 
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the  ratio  method  stated  in  the  contract.  By  the  con¬ 
tract  the  total  labor  basis  cost  was  to  be  increased  or 
diminished,  not  to  the  extent  that  the  estimated  labor 
cost,  namely  $318,551,  was  increased,  but  in  the  ratio 
that  the  rates  of  wages  actually  paid  bore  to  the  orig¬ 
inal  schedule  rates  of  wages.  The  estimated  labor  cost 
($318,551),  therefore,  was  not  adopted  as  a  factor  in 
the  ratio  or  equations,  but  the  rates  of  wages  upon 
which  that  estimate  of  labor  costs  was  based.  But 
the  rates  of  wages,  differing  in  amount  for  the  differ¬ 
ent  crafts,  could  not  alone  form  the  basis  of  the  esti¬ 
mated  labor  costs.  That  estimate  was  based  not  only 
upon  the  rates  of  wages  given  for  the  various  crafts, 
but  also  upon  an  estimate  of  the  time  during  which 
these  several  crafts,  with  different  rates  of  wages, 
would  be! employed.  In  other  words,  the  estimate  of 
labor  costs  was  not  only  based  upon  rates  but  upon 
rates  times  the  hours  of  employment  for  those  rales. 
From  the  foregoing,  therefore,  we  find  the  answer  to 
the  first  question  to  be  that  the  adoption  of  the  aver¬ 
age  of  schedule  rates  of  wages  as  a  factor  in  the  ratio 
furnished  the  inducement  to  the  shipbuilder  to  hold 
down  the  costs  of  the  construction  of  the  vessels  by 
employing  over  longer  periods  the  crafts  entitled  to 
the  smaller  rates  and,  through  industry  and  efficiency 
in  operation,  to  hold  down  to  the  shortest  possible 
time  the  employment  of  the  crafts  entitled  to  receive 
the  higher  rates  of  wages.  That  the  employment  of 
the  ratio  method  did,  in  this  case,  result  in  increasing 
the  revised  estimated  cost  by  a  greater  amount  than 
the  actual  increase  in  the  costs  of  labor,  and  therebv 
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creating  a  difference  or  saving  to  be  distributed,  is 
demonstrated  by  defendant’s  Exhibits  “G”  ancj  “H.” 

A  simple  demonstration  of  the  operation  of  th^  ratio 
method  in  the  way  above  described  may  be  shown  as 
follows :  I 


Hourly  rate. 

Hours  worked. 

Amount) 

$0.50 

50 

| 

$25.00 ! 

.40 

60 

24.00 1 

.30 

70 

21.00 

.20 

80 

16.00 

1 

Totals .... 

.  . .  260 

— 

$86.00  ! 

From  the  foregoing  it  will  appear  that  the  total 
number  of  hours  worked  is  260,  and  figured  alt  the 
several  rates  paid  to  the  employees  for  their  rejspec- 
tive  periods  of  employment  the  cost  would  be  $86,  but 
if  we  take  the  average  rate  of  wages  paid,  the  average 
rate  per  hour  being  35  cents,  and  multiply  this  by  260 
(the  number  of  hours  worked)  we  have  a  total  [cost 
of  $91.  ! 

The  answer  to  the  second  question  is  not  difficult. 

The  contract  estimated  that  these  ships  would  cost 

$14,040,000  and  provided  that  if  the  ships  cost  [that 

amount  the  Shipyards  should  receive  10  per  k*ent 

thereof  as  its  compensation.  It  provided,  howejver, 

that  if  the  ships  actually  cost  less  than  the  estimated 

amount  the  compensation  of  the  Shipyards  would  be 

increased  bv  one-third  of  the  difference  between  I  the 
* 

actual  and  estimated  cost,  and  if  they  cost  more  the 
compensation  of  the  Shipyards  would  be  reduced  by 
one-half  of  the  difference  down  to  a  certain  point.  It 
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was  recognized,  however,  that  the  estimate  might  be 
increased  bv  reason  of  the  increased  cost  of  materials, 
overhead  and  labor  above  the  prices  and  rates  in  effect 
at  the  time  the  contract  was  entered  into.  It  became 
necessary',  therefore,  to  provide  the  means  by  which 
the  original  estimate  of  cost  might  be  increased  on 
account  of  the  increases  in  cost  of  material,  overhead 
and  labor  to  offset  the  actual  increases  in  the  cost  of 
material,  overhead  and  labor. 

The  contract  was,  therefore,  in  a  sense  a  cost-plus 
contract,  but  not  a  cost-plus  contract  in  the  sense  that 
the  more  the  ships  cost  the  greater  the  compensation 
of  the  shipbuilders.  It  was  this  vicious  and  often  se- 
verelv  criticized  character  of  contract  that  the  Fleet 
Corporation  desired  to  avoid.  In  providing  that  the 
Shipyards  should  suffer  one-lialf  the  difference  (down 
to  a  certain  point)  where  the  actual  cost  was  greater 
than  the  revised  estimated  cost,  and  should  receive  as 
extra  compensation  one-tliird  of  the  difference  between 
the  actual  cost,  if  it  was  less,  than  the  revised  esti¬ 
mated  cost,  the  feature  of  increasing  the  builders’ 
compensation  in  proportion  to  the  increased  costs  was 
eliminated  and  a  premium  placed  upon  economy  and 
efficiency  in  operation. 

If  Mr.  Adamson's  contention  is  correct,  to  the  effect 
that  the  revised  estimated  cost  on  account  of  direct 
labor  increases  should  be  increased  only  to  the  extent 
of  actual  labor  increases ,  the  revised  estimated  cost 
being  increased  on  account  of  material  and  overhead 
merely  to  the  extent  of  the  actual  increase  in  cost  of 
materials  and  overhead,  there  could  never  have  been 
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any  difference  between  the  actual  cost  and  the  revised 
estimated  cost.  If  that  had  been  contemplated,  then 
why  the  elaborate  provisions  in  respect  to  the  differ¬ 
ence  between  actual  and  estimated  cost  and  the  divi¬ 
sion  of  this  difference,  or  saving,  between  the  jFleet 
Corporation,  the  builders  and  the  employees?  |  The 
answer  is  that  it  was  contemplated  that  by  the  employ¬ 
ment  of  the  ratio  method  the  revised  estimated)  cost 
would  be  increased  to  a  greater  extent  than  the  actual 
increase  in  the  cost  of  labor,  and  thereby  produce  a 
difference,  or  saving,  for  distribution  as  before  stated. 

Another  reason  why  it  was  contemplated  and  pro¬ 
vided  that  the  employment  of  the  ratio  method  Would 
produce  a  difference,  or  saving,  beyond  the  actual  in¬ 
crease  in  the  cost  of  labor,  is  this:  The  Shipyards]  was 
to  receive  a  basic  compensation  of  $140,400  per  vessel, 
based  upon  the  estimated  cost  of  each  vessel  of  $1,404,- 
000.  The  builder's  compensation,  therefore,  wajs  to 
be,  basically,  10  per  cent  of  the  cost.  If  Mr.  Acfam- 
son's  contention  is  true,  with  the  result  that  the  adtual 
cost  could  never  have  been  less  than  the  estimated 
cost,  then  the  Shipyards  could  have  been  required  to 
build  vessels  at  any  cost,  no  matter  how  great,  for  the 

basic  sum  of  $140,400  each,  which  would  have  resulted 
in  the  performance  of  this  work  upon  the  basis  of  much 
less  than  10  per  cent  as  contemplated.  The  fact$  of 
this  case  demonstrate  the  soundness  of  this  argument. 
It  was  estimated  that  these  ten  vessels  could  be  b|uilt 
for  $14,040,000.  These  ten  vessels,  however,  by  rea¬ 
son  of  the  increases  in  cost  of  materials  and  overhead 
and  actual  increased  cost  of  labor  imposed  upon  Ithe 
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shipbuilder  by  the  Fleet  Corporation,  actually  cost 
$16,454,541.76.  If  Mr.  Adamson's  contention  is  cor¬ 
rect  and  the  estimated  cost  could  never  have  exceeded 
the  actual  cost,  then  the  shipbuilder  instead  of  receiv¬ 
ing  10  per  cent  of  the  cost  as  its  compensation  would 
have  received  only  about  8.5  per  cent  of  the  cost  of 
the  vessels. 

b.  Opinion  of  the  Court  Below  Analyzed  and 

Discussed. 


The  second  attack  made  upon  the  method  employed 
by  the  Fleet  Corporation’s  accountants  in  arriving  at 
the  amount  of  savings  as  a  result  of  the  increased  cost 
of  direct  labor  is  that  of  the  court  below.  In  order  to 
better  understand,  and  to  properly  criticize,  the  opin¬ 
ion  of  the  court  below  on  this  point,  what  the  court 
said  on  the  subject  is  set  out  in  full  as  follows,  with 
numbered,  capitalized,  statements  therein  supplied  for 
the  purpose  of  identifying  the  statements  criticized 
(Record,  158,  159  and  160) : 

‘‘The  estimated  total  labor  costs  shall  be  in¬ 
creased  or  diminished  by  the  ratio  that  the  rates 
of  wages  actually  paid  bear  to  the  original 
schedule  of  the  rates  of  wages.” 

This  clause  provided  for  (1)  A  MATHE¬ 
MATICAL  COMPUTATION  STARTING 
WITH  A  FIXED  AMOUNT  NAMELY  $318,- 
551  IN  SCHEDULE  “B”  of  the  contract,  and 
with  specific  rates  of  wages  per  hour,  Schedule 
“D”  of  the  contract.  A  third  element  of  the 
computation  was  to  be  determined  in  the  future 
and  new  rates  of  wages  if  any  were  to  establish 


00 


it.  All  rates  named  in  Schedule  “D’l  were 
twice  increased  thus  establishing  the  third  ele¬ 
ment. 

The  plaintiffs  in  order  to  reach  the  revised 
estimated  basis  cost  as  appears  from  defend¬ 
ants’  Exhibit  “G”  ffrst  set  up  an  average  rate 
of  direct  labor  cost  per  hour  as  they  say  ft  was 
before  increases  in  wages.  They  then  iet  up 
similar  averages  after  the  first  and  secopd  in¬ 
creases  respectively.  They  then  figure  the  ratio 
of  increase  by  taking  the  average  rate  fiijst  set 
up  at  100  and  the  other  two  averages  so  iet  up 
at  100  plus  the  increases.  These  ratios  are  set 
up  in  Column  “D”  of  defendant’s  Exhibit  “G.” 
The  ratios  so  set  up  are  applied  to  what  is 
designated  in  defendants’  Exhibit  “G,”  Col¬ 
umn  E,  as  “Cost  of  direct  labor  actually)  paid 
at  current  rates,  adjusted  to  correspond\  with 
Schedule  D  of  Contract  91-SC.,”  under  which 
designation  is  a  column  of  figures  month  by 
month  for  the  period  of  the  contract.  Apply¬ 
ing  the  ratios  so  set  up  as  above  stated  produces 
another  column  (F)  of  figures  designated  ‘\Cost 
of  Contract  Direct  Labor  at  Contract  Rates 
(“E”  divided  by  “D”).”  The  next  step  as 
shown  by  Defendants’  Exhibit  “G”  is  the  sub¬ 
traction  of  the  figures  in  column  F  from  those 
in  column  E  the  result  appearing  in  column  G 


designated  “Increase  in  Cost  Direct  Labor 


Cost 


* 


* 


* 


( E  minus  F )  ”  which  increase  is  in¬ 


cluded  by  plaintiff  in  the  revised  estimated 
which  revised  estimate  bv  the  contract  is! 


cost 

the 


basis  for  determining  whether  or  not  there  j  was 
any  saving. 

As  stated  above  Article  XIX  of  the  contract 
provides  for  a  mathematical  calculation.  I  (2) 
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ONE  AMOUNT  IS  FIXED,  NAMELY  THE 
ESTIMATED  TOTAL  LABOR  BASIS  COST 
and  another  figure  is  to  he  arrived  at  namelv 
the  revised  estimated  labor  cost  which  is  to  be 
more  or  less  than  the  former  in  the  proportion 
that  certain  other  figures  bear  to  each  other. 
(3)  IF  THE  CALCULATION  IS  MADE  FOR¬ 
WARD  AND  ACCURATELY  THE  REVISED 
ESTIMATED  LABOR  BASIS  COST  WILL 
BE  CORRECTLY  ARRIVED  AT.  IF  THE 
CALCULATION  IS  THEN  MADE  BACK¬ 
WARD  FROM  THE  RESULT  SO  REACHED 


THE  NEW  RESULT  WILL  BE  THE  ESTI¬ 
MATED  LABOR  BASIS  COST  WHICH  IS 
DEFINITELY  FIXED.  The  calculation  shown 
in  Exhibit  UG'’  is  by  a  sort  of  backward  method 

m/ 

which  does  not  produce  the  proper  result  for 
Column  “ F ,  Cost  of  Contract  Direct  Labor  at 
Contract  Rates/ ’  arrived  at  as  above  does  not 
show  the  direct  labor  cost  to  be  as  estimated  in 
thel  contract.  (4)  THE  ERROR  IS  DUE  IN 
PART  TO  THE  INCLUSION  OF  INDIRECT 
LABOR  COSTS  WHICH  ARE  DISCUSSED 
BELOW.  (5)  ASIDE  FROM  ERROR  IN  THE 
RESULT  JUST  MENTIONED  IT  SHOULD 
BE  NOTED  THAT  THE  CONTRACT  DOES 
NOT  SAY  ANYTHING  ABOUT  “COST  OF 
CONTRACT  DIRECT  LABOR  AT  CON¬ 
TRACT  RATES/'  WHICH  IS  THE  DESIG¬ 
NATION  AT  THE  HEAD  OF  COLUMN  F  OF 
EXHIBIT  “G.”  (6)  WHAT  SUCH  COST 

WAS  MAKES  NO  DIFFERENCE  FOR  AS 
ALREADY  STATED  THERE  WAS  AN  ES¬ 
TIMATE  OF  WHAT  WOULD  BE  THE  COST 
AT  CONTRACT  RATES  AND  THAT  ESTI¬ 
MATE  CONTROLS.  Another  objection  to  the 
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calculations  in  Exhibit  “G”  is  that  the  assumed 
average  rate  of  wages  before  the  first  increase 
finds  no  basis  in  the  contract.  Thereforej  cal¬ 
culations  based  on  it  cannot  stand.  | 

The  result  of  the  calculations  in  Exhibit  PG” 
was  carried  into  Exhibit  “A,”  the  Audit|  Re¬ 
port,  which  plaintiffs  rely  upon  for  a  shojwing 
of  savings.  The  result  shown  in  Exhibit  ,:<G” 
being  wrong  Exhibit  “A”  cannot  be  used  to 
sustain  the  claim  of  plaintiff. 


(7)  THE  COURT  IS  OF  THE  OPINION 
THAT  THE  PROPER  WAY  TO  ARRIVE  AT 
THE  REVISED  ESTIMATED  LABOR  BA¬ 
SIS  COST  IS  TO  ASCERTAIN  WHAT  WAS 
THE  AVERAGE  RATE  OF  WAGES  PER 
HOUR  FOR  LABOR  OF  THE  KIND  AND  AT 
THE  RATES  STATED  IN  SCHEDUlJ]  D, 
THEN  TO  FIND  THE  AVERAGE  RATE  pER 
HOUR  OF  SUCH  WAGES  IN  EFFECT 
THROUGHOUT  THE  PERFORMANCE  j  OF 
THE  CONTRACT.  IF  THE  LATTER  AVER¬ 
AGE  WAS  GREATER  THAN  THE  SCHED¬ 
ULED  AVERAGE,  THE  ESTIMATED  jLA- 
BOR  COST  SPECIFIED  IN  THE  CON¬ 
TRACT,  NAMELY  $318,551,  WOULD  BE  IN¬ 
CREASED  IN  LIKE  PROPORTION.  (8)  FOR 
EXAMPLE,  IF  ON  THE  DAY  THE  CbN- 
TRACT  BECAME  EFFECTIVE,  AND  BE¬ 
FORE  ANY  WORK  WAS  DONE,  THERE 
HAD  BEEN  AN  INCREASE  OF  10  PER 
CENT  PER  HOUR  IN  ALL  THE  RA^ES 
OF  WAGES  SPECIFIED  IN  SCHEDULE 
“D”  OF  THE  CONTRACT,  AND  THERE 
WERE  NO  FURTHER  INCREASES,  THEN 


THE  REVISED  ESTIMATED  LABOR  BA¬ 
SIS  COST  WOULD  BE  THE  ESTIMATED 
LABOR  BASIS  COST  WHICH  WAS  DEFI¬ 
NITELY  FIXED  BY  THE  CONTRACT,  PLUS 
10  PER  CENT.  That  is  the  theory.  (9)  THE 
APPLICATION  OF  IT  WOULD  BE  COM¬ 
PLICATED  BECAUSE  INCREASES  OF 
WAGES  WERE  MADE  WHILE  THE  WORK 
WAS  IN  PROGRESS,  EVEN  THOUGH  THE 
EVIDENCE  SHOULD  GIVE  THE  FACTS 
NECESSARY  FOR  THE  PURPOSE,  WHICH 
SEEMS  NOT  TO  BE  THE  CASE. 

.  V' 

* 

Tlie  opinion  of  the  court  below  is  based  not  only 
upon  a  misinterpretation  of  Article  XIX  of  the  con¬ 
tract,  but  also  upon  an  entirely  erroneous  conception 
of  the  method  actually  employed  by  the  Fleet  Corpora¬ 
tion  ’s  accountants  in  arriving  at  the  revised  estimated 
cost  and  in  determining  the  savings  through  the  em¬ 
ployment  of  the  ratio  method  prescribed  in  the  con¬ 
tract. 

For  convenient  reference  the  several  numbered  and 
capitalized  statements  in  the  opinion  will  be  discussed 
in  their  order: 

(1)  This  is  an  error.  The  mathematical  calculation 
does  not,  and  should  not,  start  with  the  fixed  amount 
of  $318,551.  This  amount  was  the  estimate  of  what 
the  direct  labor  cost  for  each  vessel  would  be  based 
upon  certain  rates  of  wages  stated  in  Schedule  “D” 
and  extending  over  estimated  periods  of  service  for 
the  several  crafts.  The  mathematical  calculation, 
however,  by  the  terms  of  the  contract,  was  not  to  be- 


gin  with  this  amount ,  or  any  other  amount,  but 
the  rate s  of  ivages  upon  which  this  amount  was 
mated. 


with 

esti- 


(2)  Here  again  the  court  below  falls  into  the  same 
error.  The  estimated  amount  of  labor  costs  was  no 
doubt  a  fixed  amount  but  fixed  only  as  an  estimate. 
This  amount,  therefore,  becomes  of  interest  only  as  an 
amount  to  which  is  to  be  added  the  amount  by  which 
the  estimated  cost  is  to  be  increased  by  employing  the 
rates  of  wages  as  a  factor  in  the  calculation,  to  deter¬ 
mine  the  amount  of  increase  in  the  cost  of  labor. 

I 

(3)  Here  the  court  below  says:  “If  the  calculation 
is  made  forward  and  accurately  the  revised  estimated 
labor  basis  cost  will  be  correctly  arrived  at.  If  the 
calculation  is  then  made  backward  from  the  result  so 
reached  the  new  result  will  be  the  estimated  labor 
basis  cost  which  is  definitely  fixed.”  The  first  ]j)art 
of  this  statement  is  correct,  but  only  if  the  contract 
rates  of  wages  are  used  instead  of  the  amount  of  Esti¬ 
mated  labor  costs.  The  second  part  of  the  statement, 
however,  shows  that  the  court  below  was  using  the 
estimated  amount  of  labor  costs  in  the  equations 
rather  than  the  rates  of  ivages  upon  which  that  esti¬ 
mate  was  based. 

The  fallacy  of  the  court's  reasoning  is  not  difficult 
to  perceive.  Of  course,  if  the  estimated  labor  ccfsts 
were  used  as  a  factor  and  the  calculation  went  for¬ 
ward  correctlv  then  if  the  calculation  were  made 

* 

backward  it  would  result  in  the  same  amount  with 
which  the  calculation  began,  but  that  was  not  w^iat 
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the  contract  provided.  It  provided  that  the  prime  fac¬ 
tor  in  the  calculations  was  the  rates  of  wages  attached 
to  the  contract  and  upon  which  rates  and  the  esti¬ 
mated  time  of  employment  of  such  rates,  the  amount 
of  labor  cost  was  estimated. 

(4)  This  is  an  error.  Defendants’  Exhibit  “G,”  of 
which  the  court  below  is  speaking,  contains  no  indi¬ 
rect  labor.  The  statement  appended  to  Defendants’ 
Exhibit  “G”  by  the  accountants  says: 

“The  amounts  shown  in  the  first  column  for 
each  hull  have  been  ascertained  by  adding  to 
the  monthly  payroll  Direct  Labor  charges  to 
each  hull,  the  monthly  charges  to  Direct  Ship 
Overhead  for  wage  labor  and  the  proper  pro¬ 
portion  of  the  monthly  charges  to  General  Ship 
Overhead  for  wage  labor,  but  do  not  include 
any  proportion  of  amounts  paid  subcontractors 
which  represent  their  estimated  labor  cost.” 

The  “Direct  Ship  Overhead  for  wage  labor”  and 

1 

the  proper  proportion  of  “General  Shop  Overhead 
for  wage  labor”  are  direct  labor  though  not  employed 
directly  on  any  ship.  The  subject  of  indirect  labor, 
which  is  quite  a  different  thing  from  “Direct  Ship 
Overhead  for  wage  labor”  and  “General  Ship  Over¬ 
head  for  wage  labor,”  is  carried  in  Defendants’  Ex¬ 
hibit  “H.” 

(5)  It  is  true  the  contract  does  not  use  the  expres¬ 
sion  “Costs  of  Contract  Direct  Labor  at  Contract 
Rates,'’  but  in  order  to  determine  the  extent  to  which 
the  labor  was  increased  by  reason  of  the  two  Macy 
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Board  increases  in  rates  of  wages  it  was  absolutely 
necessary  to  determine  what  the  labor  costs  would 
have  been  if  the  rates  of  wages  named  in  the  contract 
had  prevailed  throughout  the  work.  j 

(6)  The  court  below  again  falls  into  the  errj)r  of 
assuming  that  the  amount  of  $318,551  as  the  estimated 
cost  of  labor  was  a  fixed  amount  that  controlled.  I  The 
figure  of  $318,551  was  a  mere  estimate  of  the  cdst  of 
wage  labor  based  upon  certain  rates  and,  necessarily, 
upon  an  estimate  as  to  the  time  that  those  rates  \|ould 
be  employed.  There  was  no  assurance  that  hi  the 
actual  construction  of  the  vessels  the  various  cjrafts 
would  be  employed  for  the  periods  of  time  on  4rbich 
the  estimated  labor  cost  was  based.  In  fixing  the 
mated  cost  of  wage  labor  rates  were  fixed,  but,  nj 
sarily,  it  could  not  then  be  determined  how  long 
rates,  or  any  of  them,  would  be  employed,  hence  the 
figure  $318,551  as  the  cost  of  wage  labor  was  necessa¬ 
rily  an  estimate.  It  was  not  a  figure  that  controlled, 
or  a  figure  to  be  employed  in  any  equation  or  ratio  to 
determine  any  other  amount,  as  we  shall  presently 

i 

demonstrate.  The  $318,551  was  merely  an  estiniated 
figure  to  which  something  else  was  to  be  added  if  tjhere 
were  increases  in  the  rates  of  wages. 

| 

(7)  Little  fault  can  be  found  with  the  statement  of 
the  court  below  as  to  the  method  to  be  followe^l  in 
determining  the  revised  estimated  labor  basis  ^ost. 
The  $318,551  as  the  estimated  wage  labor  cost  was  to 
be  increased  or  diminished.  Two  general  increases  in 
labor  were  put  into  effect  at  the  Newburgh  plant.  One 


esti- 

eces- 

hose 
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was  the  first  Macy  award,  which  began  on  March  1, 
1918,  and  ended  on  October  1,  1918,  and  the  second  in¬ 
crease  began  on  October  1,  1918,  and  continued 
throughout  the  performance  of  the  work,  down  to 
April,  1919.  These  periods  of  operation  of  the  Macy 
scales  were  different  in  length,  one  being  much  shorter 
than  the  other,  and  consequently  the  total  expenditures 
for  labor  during  the  two  periods  were  widely  different. 
The  ascertainment,  therefore,  of  an  average  increase 
in  rates  of  wages  was  impractical.  The  accountants, 
therefore,  finding  it  impracticable  to  employ  an  aver¬ 
age  rate  of  wages  over  the  whole  period  of  the  con¬ 
tract,  found  the  average  rates  for  the  several  periods 
and  thereby  produced  an  accurate  result. 

The  original  estimate  of  labor  cost  was  to  be  in¬ 
creased.  It  could  not  be  increased  by  rates  of  wages 
alone,  but  could  onlv  be  increased  bv  amounts  of  wages 
comprehending  rates  times  hours.  The  accountants, 
therefore,  followed  the  method  laid  down  bv  the  court 
so  far  as  the  ascertainment  of  the  averagate  rates  of 
wages  prescribed  in  the  contract,  the  average  rates  of 
wages  during  the  first  and  second  periods  in  the  oper¬ 
ation  of  the  Macy  scale  and,  as  to  each  period,  the  ratio 
of  increase  in  these  rates  of  wages  over  the  rates  of 
wages  prescribed  in  the  contract.  In  order,  then,  to 
determine  the  amount  to  which  the  rates  of  wages 
prescribed  in  the  contract  had  been  increased  by  the 
percentages  of  increase  in  rates  prescribed  by  the 
Macy  Board,  they  first  determined,  as  to  each  month, 
the  amount  of  direct  labor,  comprehending  contract 
rates  and  periods  of  service  of  the  several  crafts  that 
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would  have  been  expended  if  these  contract  rates  had 
continued  in  effect.  They  then  increased  this  atnount 
in  the  ratio  that  the  contract  rates  bore  to  t^ie  in¬ 
creased  rates  and  arrived  at  a  result  which  is  j  found 
in  Exhibit  “G.”  Then,  following  this  method  through 
both  periods  of  the  operation  of  the  Macy  scale,  and 
applying  the  ratio  of  increase  of  the  Macy  scale  rates 
over  the  contract  rates,  they  found  that  if  the  direct 
labor  had  been  expended  at  the  rates  prescribed  in  the 
contract  the  result  would  have  been  a  certain  amount, 
and  that,  employing  the  percentages  of  increase  pre¬ 
scribed,  the  result  on  account  of  direct  labor  w^s  an¬ 
other  amount,  which  subtracted  from  the  original  esti¬ 
mated  basis  cost  of  labor  resulted  in  the  amoijmt  to 
which  the  original  estimate  should  be  increased  by 
reason  of  the  increases  in  the  rates  of  wages.  The 
result  of  this  method  is  that  instead  of  having  a  long 
period  of  time,  involving  two  periods  of  the  operation 
of  the  Macy  scales,  of  unequal  length  in  time  and  un¬ 
equal  amount  in  expenditure,  the  proportionate  in¬ 
crease  is  reduced  to  a  monthly  basis  and  therefore 
much  more  accurate.  j 

That  this  method  of  procedure  produced  a  greater 
amount  by  which  the  original  estimate  of  laboij  cost 
was  to  be  increased  than  the  actual  increase  in  the  cost 
of  labor  is  not  difficult  to  explain.  The  explanation  is 
found  in  the  fact  that  the  $318,551  as  the  estimated 
cost  of  wage  labor  was  an  arbitrary  amount,  fixfed  as 
to  the  rates  but  estimated,  and  not  therefore  necessa¬ 
rily  correct  as  to  the  result,  because  based  upon  a  mere 
estimate  as  to  the  length  of  time  the  several  rates 
would  be  employed. 


64 


As  an  illustration,  let  us  suppose  that  it  is  estimated 
that  the  wage  labor  cost  in  the  construction  of  a  boat, 
based  upon  certain  rates  of  wages  and  estimated  time 
of  employment  of  these  rates,  will  be  $100.  Let  us 
suppose  further  that  by  efficient  management  and 
economy  in  keeping  down  the  higher  rates  and  in 
speeding  up  the  operation  the  wage  labor  actually  ex¬ 
pended  on  this  boat  is  only  $80.  Let  us  suppose,  how¬ 
ever,  that  the  contract  for  its  construction  provides 
that  if  there  is  an  increase  in  the  rates  of  wages  the 
original  estimate  of  $100  will  be  increased  in  the  ratio 
that  the  wages  actually  paid  bear  to  the  rates  of  wages 
upon  which  the  estimate  of  $100  was  based.  Then  let 
us  suppose  that  the  average  rate  upon  which  the  esti¬ 
mate  was  based  was  50  cents  an  hour  and  that  there 
was  an  increase  to  55  cents  an  hour,  or  a  10  per  cent 
increase,  then  the  total  wage  labor  cost  would  have 
been  $88,  but  the  revised  estimated  cost  would  have 
been  $110. 

(8)  The  court  here  suggests  a  lack  of  evidence  in 
respect  to  the  increases  in  rates  of  wages  made  while 
the  work  was  in  progress.  Nothing  is  better  estab¬ 
lished  by  every  admitted  fact  in  the  case  than  that 
there  were  two  general  Macy  Board  increases  in  the 
rates  of  wages,  one  beginning  on  March  1,  1918,  and 
ending  October  1,  1918,  and  another  beginning  Octo¬ 
ber  1,  1918,  and  continuing  throughout  the  remainder 
of  the  contract.  These  are  facts  which  have  never 
been  and  cannot  be  disputed  by  the  Fleet  Corporation. 
The  court  will  probably  take  judicial  knowledge 
of  the  book  entitled  “Codification  of  the  Shipbuilding 
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Labor  Adjustment  Board  Awards,  Decisions,  and  Au¬ 
thorizations,”  published  by  the  Industrial  Relations 
Division,  United  States  Shipping  Board,  and  pointed 
at  the  Government  Printing  Office  in  1921,  whiclji  sets 
out  in  detail  the  two  general  wage  increases  ijerein 
referred  to  and  the  time  when  they  went  into  effect  at 
the  Shipyards,  and  the  other  Xortli  Atlantic 


The  acts  of  the  Fleet  Corporation  are,  undelr  the 
facts  of  this  case,  not  only  evidence,  but  conclusive,  as 
to  the  amount  of  savings. 

i  i 

1.  The  Fleet  Corporation  was  obliged  j 
to  make  an  audit  to  determine  actual 
costs  arid  from  tvlrich  savings  could  be 
determined. 

It  is  very  clear  that  the  contract  provided  for  the 
making  of  an  audit  to  determine  the  actual  costs  and 
from  which  the  revised  estimated  costs  could  be  de¬ 
termined.  Article  XIX  of  the  contract  provided  that: 

“Should  the  actual  cost  as  ascertained  by 
audit  of  the  books  and  accounts  of  the  Agent 
be  equal  to  the  revised  estimated  basis  cost, 
the  aforesaid  fee  payable  to  the  Agent  shall 
be  one  hundred  and  forty  thousand  four  hun¬ 
dred  dollars  ($140,400)  on  each  of  said  four 
(4)  vessels  completed,  if  there  be  no  additions 
and/or  subtractions  under  any  of  the  other  pro¬ 
visions  of  this  contract.  Should  the  actual  cost 
upon  audit  be  less  than  the  revised  estimated 
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basis  cost,  such  saving  shall  be  divided  into 
three  equal  parts,  one  of  which  shall  accrue  to 
the  Agent,  one  to  the  Owner,  and  the  third  shall 
be  distributed  in  such  manner  as  may  be  agreed 
to  by  the  Owner  and  the  Agent  with  a  view  of 
recognizing  continuous,  faithful  and  efficient 
performance  of  duty  on  the  part  of  the  em¬ 
ployees.  Should  the  actual  cost  as  ascertained 
by  the  aforesaid  audit  be  greater  than  the  re¬ 
vised  estimated  basis  cost,  one  half  of  such  in¬ 
crease  shall  be  deducted  from  the  Agent’s  fee 
aforesaid,  and  the  remainder  shall  be  borne  by 
the  Owner,  Provided,  etc.  *  *  *”  (Italics 

ours). 

Article  iXVII  of  the  contract  provided  that  the  ship¬ 
builder  should  keep  suitable  accounts,  which  would 
show  the  actual  cost  of  all  the  work  under  the  contract 
and  that  the  methods  and  principles  of  keeping  costs 
should  be  adequate  for  the  determination  of  actual 
costs.  The  contract  does  not  in  express  terms  say  who 
was  to  make  the  audit.  The  clear  inference  to  be 
drawn  from  the  contract  provisions,  however,  is  that 
the  Fleet  Corporation  was  to  make  the  audit,  and  this 
is  supported  not  only  by  the  fact  that  the  duty  rested 
upon  the  Fleet  Corporation,  in  its  own  interests,  to 
determine  what  costs  were,  but  bv  the  fact  that  the 
Fleet  Corporation  did  make  the  audit. 

The  court  below  (Record,  161)  expresses  doubt  as 
to  whether  or  not  Schedule  “E”  (which  shows  the 
method  by  which  the  actual  and  revised  estimated  cost 
was  arrived  at),  attached  to  the  audit  report,  can, 
within  the  meaning  of  the  contract,  be  considered  as 


a  part  of  the  audit.  Schedule  “E”  is  not  a  part  pf  the 

audit.  An  audit  is  an  examination  of  books,  accounts, 

l 

and  vouchers,  to  determine  expenditures.  Schedule 
“E”  is  a  report  of  the  figures  determined  by  the  [audit 
and  their  application  to  the  revised  estimated 'basis 
cost.  There  is  now,  and  never  has  been,  any  i  ques¬ 
tion  as  to  the  accuracy  of  the  figures  containbd  in 
Schedule  “E,”  or  any  question  but  what  they  were 
the  figures  in  fact  determined  by  the  audit  of  the 
records  and  books  of  the  Shipyards. 

Of  necessity,  however,  by  placing  a  common  sense 
interpretation  upon  the  language  of  the  contract,  there 
can  be  no  doubt  but  what  the  purpose  of  the  audij;  was 
not  merely  to  determine  actual  costs  but  to  ascertain 
the  items  of  expenditure,  which  could  be  employed  to 
determine  the  revised  estimated  basis  cost.  The  re¬ 
vised  estimated  basis  cost  could  not  be  determined  by 

i 

audit,  but  must  of  necessity,  be  determined  bf  the 
employment  of  figures  that  were  determined  by  audit. 

What  of  the  duty  of  the  Fleet  Corporation  to  jnake 
an  audit  or  abide  the  results  of  an  audit?  The |  con¬ 
tract  clearly  provided  for  the  ascertainment  otj  the 
difference  between  the  actual  cost  and  the  revised  es¬ 
timated  cost.  This  was  absolutely  necessary  because 

the  compensation  of  the  Shipyards  depended  hpon 

# 

whether  there  was  a  difference  between  the  actual  cost 
and  the  revised  estimated  cost,  and,  likewise,  it  [was 
necessary  to  determine  the  cost  in  order  to  determine 
whether  there  was  a  saving  to  which  the  employees 
might  be  entitled  to  a  third.  No  question  has  been 
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raised  in  this  case  as  to  the  duty  and  obligation  of  the 
Fleet  Corporation  to  make  the  audit. 

During  the  progress  of  the  work  and  for  a  long  time 
thereafter  the  Fleet  Corporation  contemplated  the  dis¬ 
tribution  of  one-third  of  the  saving  to  the  employees. 
While  the  work  was  going  on  (on  August  6,  1918)  the 
director  of  Industrial  Relations  of  the  Fleet  Corpora¬ 
tion  recognized  the  liability  of  the  Fleet  Corporation 
for  the  distribution  of  one-third  of  the  saving  to  the 
employees  and  was  then  endeavoring,  in  cooperation 
with  the  Newburgh  Shipyards,  Inc.,  to  work  out  a  plan 
by  which  these  savings,  if  there  should  be  any,  could 
be  distributed  (see  Plaintiffs’  Exhibit  2,  Record,  48). 


2;  The  acts  of  the  Fleet  Corporation 
are  evidence. 

It  has  been  hereinbefore  demonstrated  that  the  Fleet 
Corporation,  as  respects  contracts  made  by  it,  is  liable 
and  suable  as  any  other  private  corporation,  irrespec¬ 
tive  of  the  fact  that  the  United  States  mav  own  all 
the  capital  stock.  Being  thus  suable  and  liable  as  any 
other  private  corporation,  it  inevitably  follows  that 
the  acts  and  admissions  of  its  officers  and  employees 
are  competent  evidence.  It  is  not  here  contended  that 
an  audit  made  by  the  Fleet  Corporation,  as  one  party 
to  the  contract,  or  the  opinion  of  its  officers  as  to  the 
applicability  of  the  items  determined  by  the  audit, 
was  final  and  binding  as  between  the  parties  to  the 
contract,  or  as  to  the  third  persons  for  whose  benefit 
the  saving  clause  was  inserted  in  the  contract.  The 
application  of  the  several  items  of  expenditure  to  the 
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actual  cost  and  the  revised  estimated  basis  cost  was 
a  matter,  obviously,  to  which  all  three  of  the  parties 
were  entitled  to  an  adjudication  in  a  proper  forum 
in  the  absence  of  an  agreement.  No  resort,  however, 
to  a  judicial  determination  of  the  applicability  of  the 
items  of  expenditure  to  actual  costs  and  revise^  esti¬ 
mated  costs  has  ever  been  sought  by  any  one  of  the 
parties.  The  Fleet  Corporation  and  the  Shipyards 
agreed  upon  the  application  of  these  expenditures, 
which  resulted  finally  in  their  agreement  that  there 
was  a  difference,  or  saving,  of  $931,382.06.  The  em¬ 
ployees  or  beneficiaries  under  the  savings  clause  in 
the  contract  have  not  contested  the  construction  placed 
upon  the  contract  by  the  parties  thereto  in  arriving  at 
the  amount  of  savings,  but,  on  the  contrary,  have  ap¬ 
proved  and  affirmed  the  method  employed  in  deter¬ 
mining  the  same.  j 

What,  then,  is  the  natural  and  reasonable  interpreta¬ 
tion  to  be  placed  upon  the  acts  of  the  Fleet  Corpora¬ 
tion  in  arriving  at  their  determination  of  the  savings. 
The  ]\1  illikeii  report  (Record,  219),  the  Adamson  letter 
(Record,  203)  and  the  Parker  letter  (Record,  216]  con¬ 
st  i tut e  an  exhaustive  study  and  a  discriminating  ap¬ 
plication  of  the  items  of  audit  of  the  expense  to  the 
actual  and  estimated  cost  of  the  vessels  in  determin¬ 
ing  the  amount  of  savings.  This  report  and  these 
letters  accept  as  accurate  every  item  of  expendjiture 
found  by  the  Fleet  Corporation  auditor  to  have  been 
made.  Since  that  time,  and  at  the  trial  of  this  case, 
no  single  item  of  additional  evidence  as  to  expendi¬ 
tures  has  been  added.  The  conclusion,  therefore,  is 
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that  the  acts  of  the  Fleet  Corporation  furnish  the  very 
strongest  evidence,  not  only  as  to  the  accuracy  of  the 
figures,  but  as  to  the  proper  application  of  those  figures 
in  the  determination  of  the  amount  of  saving. 

The  court  below  (Record,  102)  suggests  that  the  con¬ 
tract  here  in  question  was  made  by  the  Fleet  Corpora¬ 
tion  in  pursuance  of  the  Executive  Order  of  July  11, 
1917,  that  the  Merchant  Marine  Act  of  1920  repealed 
the  Emergency  Shipping  Fund  provision  of  the  Act  of 
June  5,  1917,  under  which  that  Executive  Order  was 
issued,  and  conveyed  title  to  the  Shipping  Board  of 
all  property  of  the  Fleet  Corporation  and  imposed 
upon  the  Shipping  Board  the  duty  of  settling  all  Fleet 
Corporation  contracts,  and  says  that  what  the  Ship¬ 
ping  Board  did  in  the  exercise  of  that  power  is  not 
competent  i  evidence  against  the  Fleet  Corporation. 

There  is  nothing  in  this  case  to  indicate  that  the 
contract  was  made  upon  the  authority  of  the  Execu¬ 
tive  Order  of  July  11, 1917.  That  executive  order  said : 

“the  United  States  Shipping  Board  Emergency 
Fleet  Corporation  shall  have  and  exercise  all 
power  and  authority  vested  in  me  in  said  section 
of  said  act  (meaning  the  section  entitled  ‘Emer¬ 
gency  Shipping  Fund’  in  ‘an  act  making  appro¬ 
priations  to  supply  urgent  deficiencies  in  the 
appropriations  for  the  military  and  naval  estab- 
lisments,’  approved  June  15,  1917),  in  so  far  as 
applicable  to  and  in  furtherance  of  the  con¬ 
struction  of  vessels,  the  purchase  or  requisition¬ 
ing  of  vessels  in  process  of  construction,  whether 
on  the  ways  or  already  launched,  or  of  contracts 
for  the  construction  of  such  vessels,  and  the  com- 
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pletion  thereof,  and  all  power  and  authority 
applicable  to  and  in  furtherance  of  the  pi+oduo- 
lion,  purchase,  and  requisitioning  of  materials 
for  ship  construction.” 

I 

| 

The  title  “Emergency  Shipping  Fund,”  referred  to 
above  in  the  Act  of  June  15, 1917,  clearly  contemplated 
the  exercise  of  the  power  of  Eminent  Domain  by  the 
President  in  respect  to  ships,  shipyards,  and  materials. 
The  Executive  Order  of  July  11,  1917,  was  obviously 

i 

intended  to  confer  upon  the  Fleet  Corporatioh,  an 
otherwise  private  corporation,  extraordinary  govern¬ 
mental  war  power,  which  it  did  not  otherwise  possess. 
As  a  private  corporation  the  Fleet  Corporation!  pos¬ 
sessed  power  to  make  contracts  for  the  construction  of 
vessels.  The  Shipping  Act  of  1916  (Section  11  j)  au¬ 
thorized  the  Shipping  Board  to  form  a  corporation 
under  the  laws  of  the  District  of  Columbia  foif  the 
purchase,  construction,  equipment,  lease,  charter,  ihain- 
tainance,  and  operation  of  merchant  vessels.  (Such 
a  corporation  was  formed  under  the  laws  of  the  District 
of  Columbia  and  it  was  this  corporation  that  possessed, 
under  the  laws  of  the  District  of  Columbia,  the  piwer 
to  enter  into  the  contract  in  this  case.  The  contract 
in  this  case  was  entered  into  by  the  Fleet  Corporation 
under  its  ordinary  corporate  powers  rather  than  ujider 
the  Executive  Order,  not  only  because  the  Executive 
Order  applied  merely  to  the  extraordinary  war  pcjwer 
to  be  exercised  by  the  Fleet  Corporation,  but  because 
there  is  nothing  in  the  contract  itself  to  indicate  its 
execution  under  any  other  power  than  that  possessed 
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by  the  Fleet  Corporation  under  the  law  of  the  District 
of  Columbia. 

The  Shipping  Act  of  1920  transferred  the  properly 
of  the  Fleet  Corporation  to  the  Shipping  Board  and 
imposed  upon  the  Shipping  Board  the  duty  of  settling- 
claims  arising  upon  contracts  made  by  the  Fleet  Cor¬ 
poration.  i  But  how  could  Congress  change  the  liability 
of  the  Fleet  Corporation  under  a  contract  validly  made 
by  a  law  passed  subsequent  thereto,  imposing  upon 
some  other  board  the  duty  of  settling  its  obligation. 
The  net  result  of  the  imposition  by  Congress  upon 
the  Shipping  Board  of  the  duty  of  settling  Fleet  Cor¬ 
poration  Contracts  was,  as  suggested  by  Mr.  Justice 
Holmes  in  the  Astoria  Iron  Works  case,  the  furnish¬ 
ing  of  certain  indemnities,  and  in  no  way  effected  or 
changed  the  obligation  of  the  Fleet  Corporation  or 
its  responsibility  for  the  acts  of  its  officers  and  agents 
in  the  settlement  of  its  valid  obligations. 

The  acts  in  this  case  which  establish  the  amount  of 
savings  effected  in  the  construction  of  the  ten  vessels 
under  contract  91-SC  and  91-SC  Supplemental  are  not 
the  acts  of  the  Shipping  Board,  but  the  acts  of  the 
Fleet  Corporation.  Mr.  Milliken,  who  made  an  ex¬ 
haustive  report  which  resulted  in  the  determination  of 
the  savings,  was  assistant  counsel  in  the  Legal  Divi¬ 
sion  of  the  Fleet  Corporation  (Record,  244).  Mr. 
Fairbanks  was  the  head  of  the  Claims  Settlement  De¬ 
partment  of  the  Fleet  Corporation  and  the  immediate 
superior  of  Mr.  Milliken  (Record,  244).  Mr.  Adamson 
was  an  official  examiner  in  the  Legal  Department  of 
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the  Fleet  Corporation  in  connection  with  the  accounting 
matters  (Record,  244).  Mr.  Parker  was  general  coun¬ 
sel  of  the  Fleet  Corporation  (Record,  244).  j 
Were  these  not  the  officers  and  employees  of  the 
corporation  with  whom  the  contract  was  made,  acting 
within  the  scope  of  their  ordinary  duties?  The  only 
bit  of  evidence  with  respect  to  the  determination  of  the 
savings  and  the  settlement  to  which  the  court  below 
made  with  propriety  any  question  as  to  its  admissibil¬ 
ity  because  of  a  government  function  is  the  resolution 
of  the  Shipping  Board  (Record,  242),  approving  the 
determination  of  the  savings  and  authorizing  thisl  set¬ 
tlement  with  the  shipyards.  How  could  this  authoriza¬ 
tion  by  the  Shipping  Board  in  any  way  effect  th<j  re¬ 
sults  of  the  acts  of  the  Fleet  Corporation’s  officials  in 
connection  with  the  settlement,  so  far  as  it  effected  the 
conclusions  reached  as  to  the  amount  of  the  savings, 
or  even  the  responsibility  and  liability  of  the  Fleet 
Corporation  under  the  contract?  It  is  but  as  if  a  tlkird 
party  authorized  a  party  to  a  contract  to  perform  his 
duty  and  his  obligation  to  the  other  party  to  the  cion- 
tract.  ! 

i 

3.  The  acts  of  the  Fleet  Corporation  j 
furnish  conclusive  evidence  as  to  the 
amount  of  saving. 

The  report  of  Mr.  Milliken  (Record,  219),  the  ap¬ 
proval  thereof  by  Mr.  Fairbanks  (Record,  240),  (he 
letter  from  Mr.  Adamson  to  Mr.  Fairbanks  (Recojrd, 
203),  the  letter  from  Mr.  Parker  to  the  Shipping 

10  p 


74 


Board  (Record,  216),  constitute  a  thoroughly  co-ordi¬ 
nated  adjudication  of  the  question  of  costs  and  saving. 
These  documents,  which  must  be  assumed  to  be  the 
official  acts  of  the  corporation,  not  only  expressly 
adopted  the  figures  found  by  the  auditors  and  ap¬ 
proved  the  method  employed  for  the  determination  of 
the  savings,  but  constitute  an  express  and  unequivocal 
acknowledgment  of  the  duty  and  obligation  of  the 
Fleet  Corporation  to  pay  one-third  of  the  savings  thus 
found  to  the  Shipyards  and  the  other  third  to  the 
plaintiffs  in  this  case.  Since  that  adjudication  not 
one  single  bit  of  evidence  has  been  produced  by  the 
defendant;  Fleet  Corporation  to  change  any  item  in 
the  audit  or  in  the  settlement  that  can  with  propriety 
be  employed  to  change  that  settlement.  It  stands  as 
a  complete  adjudication. 


V. 

The  Court  below  was  in  error  in  dismissing  the  bill 
of  complaint,  but  the  matter  should  have  proceeded  to 
trial,  or  have  been  again  referred  to  the  auditor. 

It  is  the  earnest  contention  of  the  appellants  that 
the  trial  court  should  have  confirmed  the  auditor’s  re¬ 
port,  and  in  not  doing  so  error  was  committed.  The 
trial  judge  did  not  stop  at  setting  aside  the  auditor’s 
report  but  he  proceeded,  over  the  objection  of  the 
appellants,  on  a  mere  hearing  of  a  motion  to  confirm 
the  report  (Record,  143),  to  dismiss  the  bill  of  com¬ 
plaint. 


Even  assuming,  for  the  sake  of  this  phase  of  our 
argument,  that  the  court  below  was  right  in  sustaining 
the  objections  to  the  auditor’s  report,  nevertheless, 
the  cause  should  have  proceeded  either  to  a  trial  or 
to  another  reference  to  the  auditor. 

The  order  of  reference  to  the  auditor  was  to  |  sim¬ 
plify  the  issues  (Record,  72)  under  the  authority  of 
ex  parte  Peterson ,  253  U.  S.,  300,  64  L.  Ed.,  919j  and 
while  a  decree  could  have  been  based  on  the  auditor’s 
report,  if  confirmed,  as  prima  facie  evidence,  ijf  as 
nothing  else,  no  final  decree  could  be  based  upon  its 
disapproval.  If  the  court  was  of  the  opinion  that  the 
method  adopted  by  the  auditor  was  not  proper,  the 
cause  should  have  been  again  referred.  No  motion  by 
the  appellants  was  necessary. 

Failing  to  refer  again  the  matter  to  the  auditor]  for 
the  purpose  of  aiding  the  court  in  coming  to  a  deci¬ 
sion,  there  was  no  other  proper  course  left  openj  but 
to  allow  the  case  to  proceed  to  trial  on  the  merits!. 

In  making  this  contention  it  is  respectfully  Sug¬ 
gested  that  this  Court  not  lose  sight  of  the  appellant’s 
contention  that  the  auditor’s  report  is  correct  in  every 
respect  and  should  have  been  confirmed  and  approved 
by  the  court.  If  that  had  been  done  then  the  lower 
court  could  have  proceeded  to  give  it  that  weight  which 
this  court  has  repeatedly  pointed  out  in  several  deci¬ 
sions  on  that  subject. 
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VI. 

Conclusions. 

The  appellants  contend  (a)  that  the  agreement  be¬ 
tween  the  Fleet  Corporation  and  the  Shipyards  was 
entered  into  by  the  former  in  its  own  corporate  right, 
and  that  it  is  bound  as  such;  (b)  that  the  appellants 
have  the  right  to  have  the  provision  of  the  agreement 
affecting  them  enforced;  (c)  that  it  has  been  definitely 
ascertained  that  in  the  construction  of  the  ten  vessels 
there  was  effected  a  saving  of  $931,382.06,  to  a  third 
of  which  they  are  entitled;  (d)  that  the  auditor’s  re¬ 
port  in  their  favor  is  correct  and  should  have  been 
confirmed;  and  ( e )  that  they  are  at  least  entitled  to 
a  trial. 

Therefore,  they  respectfully  ask  that  the  final  de¬ 
cree  be  reversed;  that  this  Court  hold  that  the  report 
of  the  auditor  should  be  confirmed,  and  that  this  cause 
be  remanded  to  the  lower  court  to  proceed  in  accord¬ 
ance  with  such  ruling. 

I  CHAS.  A.  DOUGLAS, 

i  .  ASHBY  WILLIAMS, 

i  JO.  V.  MORGAN, 

i  Attorneys  for  the  Appellants . 
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In  the  Court  of  Appeals  of  the  District 

of  Columbia 

j 

October  Term,  1927 


No.  4687 

Edwin  C.  Bennett,  H.  W.  Sweet,  C.  E.  Ferguson, 
R.  Van  Voorheis,  et  al.,  appellants 

I 

v 

United  States  Shipping  Board  Emergency  Fleet 
Corporation,  Leigh  C.  Palmer,  President,  et  al. 


BRIEF  ON  BEHALF  OF  RESPONDENT 


QUESTIONS  PRESENTED 

The  questions  involved  in  this  appeal  are:  j 

1.  Does  the  evidence  adduced  before  the  Auditor 
pursuant  to  the  terms  of  the  order  of  reference 
sustain  the  findings  of  fact  and  conclusions  of  law 
made  by  the  court  below  and  the  entry  of  a  decree 
dismissing  the  bill  of  complaint  upon  the  merits? 

2.  Can  appellants  recover  unless  they  establish 
by  competent  evidence  all  the  elements  necessary  to 
make  the  computation  required  for  the  revision!  of 
the  estimated  basis  cost  of  the  ships  constructed)  in 
accordance  with  the  provisions  of  the  contract?) 

(i) 
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3.  Appellants  sue  to  impress  a  trust  upon  an  al¬ 
leged  sum  of  $310,000  set  apart  for  their  benefit. 
Can  appellants  recover  in  this  suit  unless  they 
establish  the  existence  of  such  a  fund? 

4.  Can  appellants  recover  unless  they  establish 
that  as  a  class,  they  and  all  others  similarly  situated 
rendered  continuous,  faithful,  and  efficient  service 
in  reliance  upon  representations  that  they  would 
share  in  any  savings  effected  in  the  construction  of 
certain  ships  ? 

5.  Even  if  there  were  savings,  the  Owner  and 
the  Agent  having  failed  to  agree  upon  the  manner 
of  distribution  of  one-third  thereof  “with  a  view 
of  recognizing  continuous,  faithful,  and  efficient 
performance  of  duty  on  the  part  of  employees”  as 
provided  in  the  savings  clause  of  the  contract,  the 
contract  being  otherwise  silent  thereon,  can  the 
court  direct  a  manner  of  distribution  and  thus  in 
effect  make  a  new  contract  between  the  parties  ? 

6.  Can  official  acts  of  the  United  States  Shipping 
Board  be  introduced  in  evidence  as  binding  upon 
this  respondent  sued  as  a  private  corporation? 

7.  If  the  evidence  established  that  in  all  the  trans¬ 
actions  set  out  in  the  bill  of  complaint  the  respond¬ 
ent  acted  solely  as  an  agent  of  the  United  States, 
can  respondent  be  held  liable  to  these  appellants  in 
its  private  corporate  capacity  ? 

STATEMENT  OE  PACTS 

This  is  an  appeal  from  a  final  decree  of  the  Su¬ 
preme  Court  of  the  District  of  Columbia,  made  by 
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Mr.  Chief  Justice  McCoy,  entered  on  May  17, 1927 
(Record,  page  171),  dismissing  appellants’  [bill  of 
complaint  upon  the  merits.  1 

Appellants,  plaintiffs  below,  filed  the  bill  of  com¬ 
plaint  herein  on  June  23, 1924  (Record,  pagek  1-10, 
inclusive),  on  behalf  of  themselves  and  others  sim¬ 
ilarly  situated  as  employees  of  the  Newburgh  Ship¬ 
yards,  Inc.,  to  recover  the  sum  of  $310,000  repre¬ 
senting  one-third  of  a  saving  alleged  to  havd  been 
effected  in  the  construction  of  ten  ships  for  the 
United  States  of  America  by  the  Newburgh  Ship¬ 
yards,  Inc.  This  sum,  appellants  alleged,  had  been 
committed  as  a  fund  for  their  benefit. 

Under  date  of  October  29,  1917,  a  contract  com¬ 
monly  referred  to  as  No.  91  S.  C.,  for  the  construc¬ 
tion  of  four  (4)  steel  cargo  vessels  according  to 
agreed  plans  and  specifications,  was  entered  intlo  by 
and  between  the  Newburgh  Shipyards,  Inc.,  anq.  the 
respondent,  representing  the  United  Stated  of 
America.  (Record,  pages  11  and  177.)  Uikder 
date  of  March  16,  1918,  a  supplemental  agreement 
was  entered  into  which  increased  the  numbeif  of 
ships  to  be  built  under  the  terms  and  specifications 
of  contract  No.  91  S.  C.  to  ten  (10)  instead  of 
four  (4).  (Record,  page  40.) 

Contract  No.  91  S.  C.  provided  that  the  ship¬ 
builder  was  to  be  reimbursed  for  the  actual  cost}  of 
the  construction  of  vessels,  subject  to  the  contract 
definitions  of  cost  set  forth  in  Article  XVIII  of 
the  contract.  (Record,  pages  25,  26,  and  27.)  Ror 
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its  services  the  shipbuilder  was  to  receive  a  mini¬ 
mum  fee  of  $70,200  for  each  vessel  completed  and 
accepted.  (Record,  page  31.)  This  amount  rep¬ 
resented  5%  of  the  estimated  cost  of  the  vessels. 
This  minimum  might  be  increased  according  to  the 
provisions  of  Article  XIX  of  the  contract.  (Rec¬ 
ord,  pages  28  and  29.)  Briefly,  such  provisions 
were  that  if  the  actual  cost  of  the  ships  equalled  the 
estimated  cost,  the  shipbuilder  was  to  receive  a  fee 
representing  10%  of  the  estimated  cost  of  the  ves¬ 
sels,  i.  e.,  $140,400.00  for  each  vessel  completed  and 
accepted;  if  the  actual  cost  was  less  than  the  esti¬ 
mated  cost,  the  shipbuilder  was  to  receive  one- 
third  of  i  the  difference  in  addition  to  the  10% 
fee;  and  under  certain  conditions  the  shipbuilder’s 
employees  were  to  receive  one-third  of  the  differ¬ 
ence;  if  the  actual  cost  was  greater  than  the  esti¬ 
mated  cost,  one-half  of  such  increase  was  to  be 
deducted  from  the  10%  fee,  provided  that  the  ship¬ 
builder  should,  in  no  event,  receive  less  than  $70,- 
200  for  each  vessel  completed  and  accepted. 

It  was  anticipated  that  the  prices  actually  paid 
for  labor  and  materials  used  in  the  construction 
of  the  ships  might  vary  from  those  used  in  esti¬ 
mating  the  cost,  and  that  changes  in  the  design  of 
the  ships  might  be  made  which  would  also  affect  the 
estimated  cost.  Obviously,  it  would  have  been  in¬ 
equitable  to  allow  the  shipbuilder  to  profit  or  lose  by 
such  changes  in  cost  over  which  he  could  exercise  no 
control,  therefore  Article  XIX  (Record,  pages  28 
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and  29)  provided  that  the  estimated  cost  shoiild  be 
revised  in  order  to  adjust  differences  in  cost  Recur¬ 
ring  because  of  increases  in  the  cost  of  materials 
and  labor.  Article  XIX  also  provided  th^t  the 
estimated  cost  should  be  revised  on  account  of  any 
changes  ordered  as  provided  in  Articles  II.  XI, 
XXV,  and  XXVII.  These  Articles  providejd  for 
changes  in  the  plans  and  specifications  of  the  jships 
(Article  II),  regulation  of  wages  or  conditions  of 
employment  by  the  respondent  (Articles  and 
XXVII),  and  any  other  change  in  cost  occasioned 
by  compliance  with  orders  from  the  respondent 
(Article  XXV).  Increases  in  the  estimated!  cost 
of  overhead  were  excluded  from  consideration  in 
revising  the  estimated  cost. 

Article  XVIII  of  contract  No.  91  S.  C.  provided 
that  the  shipbuilder  should  establish  and  keep  suit¬ 
able  records  which  should  show  the  actual  coit  of 
all  the  work  under  the  contract.  (Record,  page  25.) 
Notwithstanding  this  requirement,  it  was  necessary 
after  the  completion  of  the  ships  to  rewrite!  the 
agency  accounts  from  the  original  sources  of  infor¬ 
mation.  (Record,  page  200.)  This  was  donq  by 
the  shipbuilder  in  conjunction  with  an  auditor  em¬ 
ployed  by  respondent.  The  report  of  the  rewjrite 
and  reaudit  of  accounts  was  not  completed  uhtil 
September  9,  1922.  (Record,  page  200.) 

The  actual  cost  of  the  ships  as  disclosed  by  Ithe 
aforesaid  audit  report  is  $16,454,541.76.  (Dia¬ 
gram  311,  opposite  page  202,  Record,  first  ten  items 
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in  the  first  three  columns.)  The  amount  of  depre¬ 
ciation  chargeable  to  overhead  cost  of  construction 
of  the  ten  (10)  ships  in  question  should  be  added 
to  this  cost  and  excess  premiums  on  builder’s  risk 
insurance  should  be  subtracted.  Making  these  ad¬ 
justments,  the  total  cost  according  to  the  audit  re¬ 
port  is  as  follows : 

Material _ $S.  632, 455. 87 

Labor _  4, 3S3, 706.  08 

Overhead : _  3, 712,  363.  27 

Total _ 16,  72S,  525.  22 

Appellants  have  adopted  this  amount  as  the  ac¬ 
tual  cost  of  the  ten  (10)  ships  in  question.  (Ap¬ 
pellant’s  brief,  page  10.) 

The  estimated  cost  of  the  ships  was  increased  by 
$750,000.00  on  account  of  increases  in  the  cost  of 
material.  It  was  also  increased  by  $393,441.20  on 
account  of  changes  in  the  construction  of  ships 
ordered  pursuant  to  the  provisions  of  Article  II. 
The  cost  was  further  increased  in  the  amount  of 
$7,475.00  for  the  restoration  of  cargo  batten  cleats 
and  magazines  and  $30,759.31  for  liability  insur¬ 
ance  carried  by  the  shipbuilder,  both  of  which 
items  of  expense  were  occasioned  by  compliance 
with  orders  of  the  respondent  pursuant  to  the  pro¬ 
visions  of  Article  XXY.  The  appellants  have 
adopted  these  items  of  increased  cost  as  correct. 
(Appellant’s  brief,  pages  42,  43.)  The  estimated 
cost  of  the  ships  was  further  increased  on  account 
of  increases  in  the  rate  of  wages  paid  to  craftsmen 
employed  in  the  construction  of  ships  in  com- 
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pliance  with  orders  issued  by  the  respondent  as 
provided  in  Article  XI  of  the  contract,  whereby 
respondent  required  the  shipbuilder  to  pajp  the 
rates  of  wages  fixed  by  the  Shipbuilding  t<abor 
Adjustment  Board.  However,  the  amount  of  the 
increases  occasioned  by  the  aforesaid  increased 
wage  rates  is  disputed.  No  increases  in  the  actual 
cost  of  the  ships  were  occasioned  pursuant  tb  the 
provisions  of  Article  XXVII. 

The  contracts  provided  for  delivery  of  th^  ten 
(10)  ships  constructed  thereunder  between  October 
1,  1918,  and  July  1,  1919.  (Record,  pages  15  and 
40.)  Xot  one  of  the  ships  was  delivered  at|  the 
agreed  date  of  delivery  (Record,  page  187),  the  last 
ship  being  delivered  on  April  27,  1920,  ten  (10) 
months  after  the  contract  delivery  date  (Recjord, 
page  178) .  In  the  case  of  four  ships,  the  fifth,  sixth, 
ninth,  and  tenth  to  be  delivered,  the  maximum  pen¬ 
alty  for  delayed  delivery  provided  in  Article  III 
of  the  contract  (Record,  page  15)  was  incurred  gnd 
enforced  (Diagram  312,  following  page  ^02, 
Record).  j 

The  issues,  as  resolved  by  the  pleadings  in  (the 
cause,  may  be  summarized  as  follows :  j 

1.  Did  Contract  No.  91  S.  C.  give  the  shipbuild¬ 
er’s  employees,  or  any  of  them,  a  right  to  brjng 
suit  in  order  to  enforce  a  distribution  to  them  |  of 
savings,  if  any  were  effected  in  the  construction 
of  the  ships  thereby  contracted  for? 

2.  If  the  employees,  or  any  of  them,  had  a  rigjht 
to  bring  suit  to  enforce  such  distribution,  were  the 
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interests  of  the  several  employees  so  conflicting  as 
not  to  allow  them  to  join  in  a  class  suit  ? 

3.  Have  the  alleged  employees  rendered  that 
“continuous,  faithful,  and  efficient  performance  of 
duty”  contemplated  by  the  contract? 

4.  Are  the  terms  of  the  “saving  clause”  in  the 
contract  sufficiently  definite  to  enable  the  court  to 
order  a  distribution  of  savings,  if  any,  without  mak¬ 
ing  a  new  contract  for  the  parties  to  be  enforced 
without  their  consent  or  agreement? 

5.  Was  the  alleged  fund  of  $310,000  in  existence, 
and  if  so,  were  the  shipbuilder’s  employees  entitled 
to  a  distribution  thereof? 

6.  Did  the  respondent  act  in  the  premises  solely 
as  agent  of  the  United  States  of  America,  and  if  so, 
is  it  liable  to  the  shipbuilder’s  employees  in  its  pri¬ 
vate  corporate  capacity? 

The  cause  was  referred  to  the  Auditor  for  inves¬ 
tigation  and  report  “with  a  view  to  simplifying  the 
issues  involved  in  the  case,  the  final  determination 
of  all  issues  of  fact  and  law  to  be  made  by  the 
Court.”  (Record,  page  72.) 

The  Auditor  found  in  favor  of  appellants  on  all 
issues  involved  and  so  reported  to  the  court.  Re¬ 
spondent  filed  exceptions  to  this  report  (Record, 
pages  129  to  143,  inclusive),  and  appellants  moved 
the  court  to  overrule  the  exceptions  and  confirm 
the  report  (Record,  page  143),  The  questions 
raised  by  the  exceptions  may  be  summarized  as 
follows : 


1.  Appellants  were  not  induced  to  enter  ^nd/or 

to  remain  in  the  shipbuilder’s  employment  by  rea¬ 
son  of  any  representations  that  they  would  share  in 
savings,  if  any  were  effected  in  the  construction  of 
ships  under  Contract  No.  91  S.  C.  j 

2.  Appellants  as  a  class  did  not  render  dontin- 

uous,  faithful,  and  efficient  service  in  the  construc¬ 
tion  of  said  ships.  | 

3.  The  alleged  fund  representing  one-thijrd  of 
savings  in  the  amount  of  $310,000  does  not  exist, 
consequently  this  action  must  fail,  since  it  can  not 
be  maintained  as  an  action  upon  the  contract. 

4.  No  savings  were  effected. 

5.  Official  acts  of  the  United  States  Shipping 

Board  are  not  competent  evidence  againsj;  the 
respondent.  j 

6.  Respondent  is  not  liable,  in  any  event,  tb  ap¬ 
pellants  inasmuch  as  it  acted  in  the  premises  only 
as  agent  of  the  United  States. 

The  court  decided,  upon  consideration  of  all  the 
evidence  in  the  cause  that  no  saving  had  been 
effected  in  the  construction  of  the  ships  (Record, 
pages  154  to  162) ;  that  the  evidence  of  action  t^ken 
by  the  Shipping  Board,  however,  was  not  compe¬ 
tent  evidence  against  the  respondent  (Redord, 
pages  162  and  163) ;  that  the  evidence  failejl  to 
show  that  appellants  had  rendered  faithful,  Con¬ 
tinuous,  and  efficient  service  in  the  construction  of 
the  ships  or  that  any  representations  had  been 
made  to  them,  as  a  class,  with  reference  to  the  $av- 
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ing  clause  in  the  contract  (Record,  pages  166  to 
170) ;  and  that  no  fund  existed  (Record,  page  170). 

The  court  below,  in  its  rulings  upon  the  motion 
to  dismiss  and  the  motion  for  separate  hearing 
on  the  defense  of  agency,  had  decided  that  the 
employees  were  entitled  to  maintain  this  action; 
that  this  was  properly  a  class  suit;  and  that 
the  respondent  was  liable  to  appellants  in  its  pri¬ 
vate  corporate  capacity,  assuming  the  truth  of  the 
averments  in  the  bill  of  complaint.  These  deci¬ 
sions  were  considered  the  law  of  the  case  bv  Mr. 
Chief  J ustice  McCoy  and  in  his  opinion  he  so  f  ound. 
(Record,  pages  153  and  154.)  These  findings  are 
embodied  in  the  final  decree  by  reference.  (Rec¬ 
ord,  page  172.) 

SUMMARY  OF  ARGUMENT 

I.  The  procedure  followed  by  the  Court  in  dis¬ 
missing  the  bill  of  complaint  on  the  merits  was 
proper.  By  failing  to  move  for  a  trial  or  to  have 
the  cause  sent  back  to  the  Auditor,  appellants  ac¬ 
quiesced  in  the  course  followed  by  the  Court  and 
can  not  now  be  heard  to  complain.  Even  if  such 
motions  had  been  made  and  denied  the  Court’s  ac¬ 
tion  with  respect  thereto  would  not  be  reviewed. 

II.  Plaintiffs  have  completely  failed  to  establish 
by  any  evidence  the  elements  necessary  to  make  the 
computation  required  by  the  contract  for  the  revi¬ 
sion  of  the  estimated  basis  cost,  and  therefore  the 
Court  correctly  found  that  no  savings  had  been 
proved. 
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III.  Appellants  have  sought  to  impress  a  trust 
upon  an  alleged  fund  of  $310,000  set  apart  for  their 
benefit.  The  evidence  clearly  shows  that  n<j)  such 
fund  exists  or  has  ever  existed.  The  complaint, 
therefore,  was  properly  dismissed. 

i 

IV.  The  evidence  established  that  the  appellants 

as  a  class  were  not  induced  to  enter  and  remain  in 
the  employment  of  the  agent  by  representations 
that  they  would  share  in  any  savings  effected  in  the 
construction  of  the  ships;  and  did  not  thereafter 
render  continuous,  faithful,  and  efficient  perform¬ 
ance  of  duty.  | 

V.  Agreement  between  respondent  and  the  ^gent 

upon  the  manner  of  distribution  of  saving^  and 
that  continuous,  faithful,  and  efficient  performance 
of  duty  had  been  rendered  by  any  and  all  th§  em¬ 
ployees  is  a  condition  precedent  to  recovery  In 
the  absence  of  such  agreement,  even  if  it  had  been 
shown  that  savings  were  effected,  it  would  jhave 
been  error  for  the  Court  to  hold  that  these  appel¬ 
lants  were  entitled  to  recover  and  to  direct  the 
manner  of  distribution.  The  effect  of  such  a;  de¬ 
cree  would  have  been  to  create  a  new  contract  be¬ 
tween  the  parties.  j 

VI.  The  Court  properly  held  that  official  acfs  of 
the  United  States  Shipping  Board  did  not  consti¬ 
tute  admissions  against  interest  on  the  part!  of 
this  respondent  and  that  such  acts  were  not  compe¬ 
tent  evidence  against  the  respondent  in  an  action 
against  it  in  its  private  corporate  capacity. 
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VII.  The  contract  was  made  by  respondent  on 
behalf  of  the  United  States  of  America.  The  title 
to  the  ships  to  be  constructed  under  said  contract 
was  to  be  in  the  United  States  of  America.  All 
payments  made  under  the  contract  were  from 
moneys  of  the  United  States.  In  making  the  con¬ 
tract  the  Fleet  Corporation  acted  solely  under  au¬ 
thority  conferred  upon  it  by  Executive  Orders  of 
the  President  of  the  United  States.  For  these 
reasons  the  Fleet  Corporation  incurred  no  liability. 

I 

Procedure  followed  by  the  court  in  dismissing  the  bill  of 
complaint  on  the  merits  was  proper 

This  cause  was  referred  to  the  auditor  by  the 
court  below  to  assist  it  in  the  progress  of  the  case 
by  simplifying  the  issues  involved.  The  order  of 
reference  expressly  stated  that  “the  final  deter¬ 
mination  of  all  issues  of  fact  and  law”  was  to  be 
made  by  the  court.  (Record,  page  72.) 

The  information  communicated  by  the  auditor’s 
findings  in  the  case,  upon  the  evidence  presented  to 
him,  was  merely  advisory  to  the  court,  and  might 
be  accepted  and  acted  upon  or  disregarded  in  whole 
or  in  part,  according  to  the  court’s  own  judgment 
as  to  the  weight  of  the  evidence. 

Ex  parte  Peterson ,  253  U.  S.  300,  312. 
Kimberly  v.  Arms,  129  U.  S.  512,  523. 
Quiriby  v.  Conlan,  104  U.  S.  420,  424. 
Basey  v.  Gallagher,  20  Wall.  670,  680. 
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The  auditor’s  report  could  have  no  efficacy  unless 
and  until  the  court  had  acted  thereon. 

Ex  parte  Peterson ,  253  U.  S.  300,  313. 

Railroad  Co .  v.  Swasey ,  23  Wall.  405,  410. 

Entirely  apart  from  the  terms  of  the  reference, 
the  court  could  not  of  its  own  motion,  or  u{}on  the 
request  of  the  appellants,  respondent  not  consent¬ 
ing,  abdicate  its  duty  to  determine  by  its  owij  judg¬ 
ment  the  controversy  presented,  and  devolve  that 
duty  upon  the  auditor. 

Kimberly  v.  Arms ,  129  U.  S.  512,  524. 

Easter  v.  Ralston ,  32  App.  D.  C.  12 :  |18, 19. 

It  follows  that  the  court  in  refusing  to  approve 
the  auditor’s  report  acted  entirely  within  its  dis¬ 
cretion.  However,  when  the  auditor’s  reporj;  with 
his  findings  upon  the  matter  referred  to  him,  to¬ 
gether  with  the  stenographic  transcript  of  thej  testi¬ 
mony  adduced  at  the  hearings  and  all  documentary 
evidence  introduced,  were  considered  by  the  teourt, 
it  was  proper  for  the  court  to  disregard  the  audi¬ 
tor’s  findings  and  act  upon  the  evidence  reported 
by  him. 

In  Boesch  v.  Graff,  133  U.  S.  697,  the  cause  was 
referred  to  a  master  for  an  accounting  ancjl  the 
master  reported  that  plaintiffs  had  sustained  dam¬ 
ages  to  the  extent  of  $2,970.50  by  reason  of  defend¬ 
ants’  willful,  wanton,  and  persistent  infringement 
of  plaintiffs’  patent.  The  report  was  confirmed  by 
the  Circuit  Court  and  final  decree  entered  thereon. 
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Upon  appeal,  the  Supreme  Court  reversed  the  de¬ 
cree  as  to  damages,  holding  that  the  evidence  did 
not  justify  the  finding  as  to  the  amount  of  damages 
sustained. 

In  the  instant  case  the  court  decided  that  the  evi¬ 
dence  did  not  justify  the  auditor’s  finding  that 
savings  had  been  effected  under  the  contract  sued 
upon  and  that  appellants  had  established  their 
right  to  share  in  savings,  if  any  were  effected.  In 
so  doing,  the  court  merely  discharged  its  duty  as 
defined  in  Easter  v.  Ralston ,  32  App.  D.  C.,  12 :  18, 
19,  by  determining  the  controversy  according  to 
its  own  judgment. 

Appellants  had  every  opportunity  to  present  to 
the  auditor  any  and  all  evidence  available  in  their 
behalf.  The  order  of  reference  clearlv  contem- 
plated  that  they  should  do  so.  They  were  fully  ad¬ 
vised  of  respondent’s  objections  to  the  insufficiency 
of  the  evidence  they  relied  upon  to  establish  savings 
and  their  right  to  participate  therein,  but  elected  to 
introduce  no  evidence  to  meet  these  objections. 
After  the  court’s  decisions  on  the  exceptions  to  the 
auditor’s  report  which  brought  respondent’s  objec¬ 
tions  to  the  attention  of  the  court,  appellants  made 
no  move  to  meet  the  court ’s  decision  that  the  evidence 
in  the  cause  failed  to  prove  that  savings  had  been 
effected  or  that  appellants  were  entitled  to  share 
therein.  From  the  argument  in  the  brief  filed  on 
their  behalf  in  this  appeal,  it  is  clear  that  even  now 
they  do  not  desire  an  opportunity  to  present  addi- 


15 


tional  evidence.  They  rest  upon  the  argument  that 
the  evidence  adduced  before  the  auditor  is  sufficient 
to  prove  their  case.  Wherein,  then,  was  it  (preju¬ 
dicial  error  for  the  court  below  to  dismiss  their  bill 
of  complaint  upon  the  merits?  By  so  doijig,  he 
merely  afforded  them  an  earlier  opportunity  to 
have  the  evidence  upon  which  they  rely  reviewed 
by  this  court. 

Appellants  state,  at  page  75  of  their  brief : 

The  cause  should  have  proceeded  eitker  to 
a  trial  or  to  another  reference  to  the  auditor. 

Appellants  do  not  contend  that  had  the  case  pro¬ 
ceeded  to  trial  before  the  court  they  would  have 
done  anything  but  repeat  before  the  court  the  evi¬ 
dence  adduced  at  the  hearings  before  the  auditor. 
Inasmuch  as  this  evidence  was  before  the  court, 
there  was  nothing  to  be  gained  by  a  repetition 
thereof,  particularly  since  all  evidence  held  by  the 
court  to  be  pertinent  to  the  disputed  issued  was 
either  documentary  or  uncontradicted  testimony 
offered  by  appellants.  What  appellants  contend, 

in  effect,  should  have  been  granted  without  motion 
on  their  behalf,  is  a  rehearing  of  the  cause  or  a 

recommital  to  the  auditor. 

In  Chester  v.  Morgan,  11  App.  D.  C.  435,  440|  this 
court  said : 

It  is  well-settled  law  that  the  matter  op  re¬ 
hearing  *  *  *  is  wholly  discretionary 
with  the  justice  who  hears  the  cause,  apd  it 
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is  not  subject  to  review  in  an  appellate  tri¬ 
bunal. 

In  Empire  Trust  Co .  v.  Egypt  Ry.  Co.,  182  Fed. 
100,  the  court  refused  a  recommittal  and  said,  at 
page  102: 

It  is  not  usual  for  the  court  to  recommit  a 
report  to  the  master  to  take  further  testi¬ 
mony  and  revise  his  conclusions,  after  full 
opportunity  has  been  given  parties  to  intro¬ 
duce  testimony.  This  is  especially  true 
where  the  party  moving  has  filed  no  excep¬ 
tions  to  the  report. 

In  Mosher  v.  Joyce,  51  Fed.  441,  444,  it  was  said: 

In  respect  to  such  matters  as  the  recom¬ 
mittal  of  accounts  or  references  back  to  a 
master,  the  chancellor  exercises  a  very  large 
discretion,  and  is  not  to  be  put  in  error  in 
his  action  upon  such  motions,  except  upon  a 
very  clear  showing  of  merits  and  in  the  ab¬ 
sence  of  negligence.  Where  litigants  have 
an  opportunity  of  presenting  their  case  fully 
and  elect  to  proceed  on  a  certain  theory  as 
to  their  rights,  which  is  subsequently  not 
sustained,  and  then  move  to  reopen  the  cause 
for  proof  upon  another  theory,  some  good 
showing  should  be  presented  to  support  such 
motion.  No  special  circumstances  are  dis¬ 
closed  in  the  present  case  which  satisfy  us 
that  the  court  below  erred  in  refusing  to 
refer  the  cause  back  to  the  master. 

The  Supreme  Court  of  the  United  States  has  also 
held  that  in  refusing  to  refer  the  cause  back  to  the 
master  for  the  purpose  of  re-opening  the  proofs, 
the  court  acts  within  its  discretion,  and  such  refusal 
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ships  was  $16,728,525.22  (page  6  above).  The 
original  estimated  cost  as  fixed  in  Schedule  B  of 

the  contract  (Record,  page  33)  was  $14,040,000.00 
for  the  ten  ships  constructed.  The  agreed  addi¬ 
tions  to  this  estimated  cost  provided  by  the  terms 
of  Article  XIX  total  $1,181,675.51  (page  6  above). 
There  is  only  one  other  item  to  be  addecj.  to  the 
estimated  cost  and  that  is  the  increase  in  cost  of 
labor  in  accordance  with  Article  XIX  (^Record, 
page  28)  which  provides  that  the  estimated  cost — 

shall  be  increased  in  the  ratio  that  tfye  rates 
of  wages  actually  paid  bear  to  the  Original 
schedule  rates  of  wages. 

There  is  nothing  ambiguous  about  this  provision 
and  the  parties  are  in  agreement  as  to  its  meaning. 
Respondent  fully  concurs  in  the  paraphrase  iised  by 
the  court  in  its  opinion  (Record,  page  160)  quoted 
at  pages  57  and  58  of  the  appellants’  brief,  and  with 
the  paraphrase  at  page  64  of  appellants’  brief.  For 
the  convenience  of  this  court  in  comparing  the  two 
statements,  they  are  here  paralleled : 

COURT  S  OPINION  APPELLANTS’  ARGUMENT 

1.  ascertain  what  was  the  aver-  1.  suppose  the  averag^  rate  of 

age  rate  of  wages  per  hour  for  labor  per  hour  upon  which  the 
labor  of  the  kind  and  at  the  rates  estimate  was  based  was  50  cents 
stated  in  Schedule  D.  an  hour. 

2.  find  the  average  rate  per  2.  suppose  the  average  rate  per 

hour  of  such  wages  in  effect  hour  of  wages  actually  paid  was 
throughout  the  performance  of  55  cents  an  hour,  or  a  10  per  cent 

the  contract.  increase. 

3.  increase  the  total  estimated  3.  increase  the  original  esti- 

cost  of  labor  in  the  ratio  that  the  mate,  supposed  to  be  $100,  in  the 
rates  of  wages  actually  paid  bear  ratio  that  55  cents  bears  to  50 
to  the  rates  of  wages  stated  in  cents :  revised  estimate  will  be 
Schedule  D.  $110.00. 
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can  not  properly  be  made  the  ground  of  objection 
on  appeal.  Thomson  v.  Wooster,  114  U.  S.  104, 118. 

Clearly  then,  had  appellants  moved  for  a  recom¬ 
mittal  or  a  rehearing  and  had  the  court  denied  their 
motion,  its  action  in  so  doing  could  not  properly  be 
made  a  ground  of  objection  on  this  appeal.  And 
since  appellants  made  no  such  motion  and  did  not 
object  to  the  procedure  followed  by  the  court  below, 
they  can  not  be  heard  to  say  that  the  court  erred  in 
its  omission  to  do  what  it  might  have  refused  to 
do  without  error. 

It  is,  therefore,  submitted  that  the  sole  question 
before  the  court  on  this  appeal  is  whether  or  not 
the  evidence  adduced  before  the  auditor  sustains 
the  decision  of  the  court  below  in  dismissing  the 
bill  of  complaint  on  the  merits.  There  were  suffi¬ 
cient  facts  before  the  court  upon  which  to  base  its 
findings,  and  its  decision  is  at  least  persuasive  upon 
the  issue  in  the  court  of  appeals.  Comptograph 
Co.  v.  Adder  Machine  Co.,  41  App.  D.  C.  427,  433. 

II 

Plaintiffs  have  completely  failed  to  establish  by  any  evi¬ 
dence  the  elements  necessary  to  make  the  computation 
required  by  the  contract  for  the  revision  of  the  esti¬ 
mated  basis  cost,  and  therefore  the  court  correctly  found 
that  no  savings  had  been  effected 

Article  XIX  of  the  contracts  herein  sued  upon 
provides  for  a  distribution  of  the  amount,  if  any, 
by  which  the  estimated  cost  of  the  ships  exceeds  the 
actual  cost  thereof.  The  agreed  actual  cost  of  the 
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The  only  difference  between  these  two  para¬ 
phrases  is  that  appellants  have  used  supposititious 
figures  by  way  of  illustration,  whereas  the ,  court 
has  stated  the  proposition  in  the  abstract. 

The  dispute  as  to  the  increase  in  cost  of  fwages 
computed  according  to  Article  XIX  is  thujs  dis¬ 
closed  as  one,  not  of  principle  or  theory,  but  o!f  sim¬ 
ple  arithmetic.  Appellants  contend  that  the  com¬ 
putation  in  Exhibit  G,  Diagram  393,  opposite  page 
264  of  the  record,  and  in  Exhibit  H,  Diagraih  395, 
opposite  page  266  of  the  record,  conforms  to  the 
provisions  of  Article  XIX,  hence  it  is  important 
to  note  how  that  computation  is  made.  Explana¬ 
tory  letters  on  the  face  of  the  exhibits  and  notes  at 
the  head  of  the  columns  of  figures  therein  contained 
clearly  reveal  the  method  used,  but  the  description 
of  the  method  contained  on  pages  43,  44,  and  45  of 
appellants’  brief,  and  again  at  pages  62  and  ^3,  is 
erroneous. 

In  the  first  place,  exhibits  G  and  H,  as  reference 
to  them  will  show,  contrary  to  the  statements  at 
pages  43  and  45  of  appellants’  brief,  were  prepared 
by  the  Newburgh  Shipyards,  Inc.,  and  the  method 
therein  used  was  never  approved  by  respondent}. 

The  only  figures  in  these  statements  based  upon 
facts  are  the  figures  showing  actual  cost  of  labor 
set  forth  in  the  columns  designated  E.  j 

Inasmuch  as  the  same  method  is  used  in  each 

i 

statement,  for  purposes  of  simplicity,  Exhibit  G 
will  be  discussed  herein,  it  being  remembered  that 
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the  same  errors  are  to  be  found  in  Exhibit  H  as 
appear  in  Exhibit  G. 

Exhibit  G  does  not  compute  “the  ratio  that  the 
rates  of  wages  actually  paid  bear  to  the  original 
schedule  rates  of  wages.’ ’ 

The  first  figure  in  column  C  of  Exhibit  G  is 
$0.37245  and  this  is  stated  to  be  the  assumed  aver¬ 
age  rate  of  wage  before  the  first  increase  in  wages 
ordered  by  respondent.  The  second  figure  in  col¬ 
umn  C  is  $0.52445  and  this  is  stated  to  be  the  as¬ 
sumed  average  rate  of  wage  during  the  period  of 
the  first  wage  increase.  The  third  figure  in  column 
C  is  $0,628  and  this  is  stated  to  be  the  assumed 
average  rate  of  wage  during  the  period  of  the  sec¬ 
ond  wage  increase.  (See  third  paragraph  of  ex¬ 
planatory  letter  in  Exhibit  G ,  Diagram  393,  oppo¬ 
site  record,  page  264.) 

Here  is  the  basic  error  in  the  computation  of  in¬ 
creased  cost  of  labor  adopted  by  appellants,  and  it 
is  an  error  which  vitiates  the  entire  computation. 
By  contending  for  an  increase  based  on  the  ratio 
between  these  assumed  average  rates,  appellants 
say  in  effect  that  Article  XIX  may  be  taken  to 
read  as  follows : 

the  estimated  total  labor  basis  cost  shall  be 
increased  in  the  ratio  that  the  assumed  aver¬ 
age  of  the  rates  of  wages  actually  paid  bears 
to  the  assumed  average  of  the  rates  of  wages 
in  the  original  schedule.  (Italicized  words 
are  not  in  the  contract.) 
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The  mere  statement  of  their  argument  should  he 
enough  to  refute  it.  j 

The  specious  argument  is  advanced  at  pagj?  44  of 
appellants’  brief  that  “authority  for  the  use  of  the 
average  rates  of  wages  in  the  original  schedule  is 
contained  in  Article  XVIII  of  the  contract,  where 
it  is  said  that  ‘the  average  rates  of  labor  shown  in 
Schedule  D  are  used  as  the  basis  of  labor  cost  pa  this 
contract.’  ”  Schedule  D  contains  not  one  “ayerage 
rate”  but  thirty-one  “average  rates,”  the  I  word 
“average”  in  that  schedule  obviously  being  ujsed  in 
its  common  meaning,  “implying  general  conformity 
to  prevailing  standards”  (Webster’s  Collegiate 
Dictionary),  as  witness  the  statement  immediately 
preceding  appellants’  quotation  from  Article 
XVIII  (Record,  page  27) :  j 

The  wages  paid  artisans,  mechanics,  help¬ 
ers,  and  laborers  are  to  be  in  conformity  with 
the  wrages  paid  the  same  kinds  of  employees 
in  the  immediate  vicinity. 

i 

However,  respondent’s  objection  to  the  commuta¬ 
tion  is  not  based  upon  a  use  of  an  average  \rate. 
Quite  the  contrary,  it  recognizes  that  the  use  cjf  the 

I 

correct  average  rate  would  yield  the  same  resdlt  as 
the  use  of  each  individual  rate  entering  into  the  av¬ 
erage.  “An  arithmetical  average  is  the  mean  of 
several  unequal  numbers,  so  that,  if  substituted  for 
each,  the  aggregate  would  be  the  same.”  (Went¬ 
worth’s  Grammar  School  Arithmetic,  Revised  Edi¬ 
tion,  page  vii.) 
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This  point  may  be  illustrated  by  the  example  ap¬ 
pearing  at  page  51  of  appellants’  brief.  The  cor¬ 
rect  average  of  the  hourly  rates  used  in  that  ex¬ 
ample  is  obtained  by  dividing  the  total  amount 
used  in  the  example,  viz,  $86.00,  by  the  total  hours 
worked,  viz,  260,  which  yields  33^  cents  as  the 
average  hourly  rate.  If  this  average  rate,  accord¬ 
ing  to  our  definition  of  “average”  from  Went¬ 
worth’s  Arithmetic,  is  substituted  for  each  hourly 
rate  used  in  the  example,  we  shall  nevertheless  ob¬ 
tain  the  same  aggregate.  The  following  computa¬ 
tion  proves  that  we  do : 


Average  rate 


S0.33M3 . 

S0.33M3 . 

S0.33M3 . 

S0.33M3 . 

Totals. 


Hours 

worked 

Amount 

50 

!  $16. 53*  M* 

60 

19. 84^3 

70 

23. 15^3 

SO 

1 

26. 46*43 

260  1 

S6.00 

The  statement  in  appellants’  brief  at  page  51 
that  the  average  rate  of  wage  in  the  example  therein 
used  is  35  cents,  is  in  error.  The  35-cent  figure 
appears  to  have  been  obtained  by  adding  the  hourly 
rates  and  dividing  by  the  number  of  hourly  rates. 
This  would  not  give  the  average  hourly  rate  unless 
the  number  of  hours  worked  at  each  rate  was  iden¬ 
tical.  If  w”e  go  into  a  grocery  store  and  buy  two 
oranges  at  8  cents  each  and  ten  oranges  at  4  cents 
each,  the  average  cost  of  each  orange  is  not  6  cents 
but  4%  cents,  the  total  cost  of  the  fruit  divided  by 
the  number  of  oranges.  The  argument  on  pages 
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50  and  53  of  appellants’  brief,  being  predicated 
upon  a  mistaken  idea  as  to  the  correct  average  rate 
per  hour  in  the  example  on  page  51,  must  be  dis¬ 
carded  as  wrong. 

Of  course  the  estimated  cost  of  labor  under  the 
contract  must  have  been  computed  by  multiplying 
the  rates  of  wage  in  Schedule  D  by  the  hoprs  of 
labor  estimated  to  be  required  in  completing  the 
ship  contracted  for.  Appellants  are  undoubtedly 
correct  in  this  statement  at  page  50  of  their  jbrief . 
What  they  do  not  say,  is  equally  true  and  equally 
important :  to  wit, 

In  auditing  the  cost  of  labor  under  the 
contract,  the  rates  of  wages  actually  pdid  to 
each  employee  were  multiplied  by  the  hours 
of  labor  of  each  employee  actually  employed 
in  building  the  ships .  i 

IVhy  did  not  the  shipbuilder  use  the  actual  &ver- 
age  hourly  rate  paid  in  preparing  its  statejment 
purporting  to  show  increased  labor  costs  ?  All  that 
was  necessary  was  to  divide  the  total  cost  of  l|abor 
by  the  total  hours  of  labor  employed  in  ord^r  to 
obtain  the  actual  average  hourly  rate.  [This 
method  would  permit  of  no  misuse  or  abuse.  In¬ 
stead,  the  shipbuilder  assumed  the  averages  re¬ 
quired  for  its  computation  of  wage  increases.  I 


The  court  in  its  opinion  (Record,  page  160)  Sug¬ 
gests  that  the  application  of  the  correct  method 
would  be  complicated  because  increases  of  wpges 
were  made  while  the  work  was  in  progress.  Appel¬ 
lants  have  adopted  this  suggestion.  (Page  62  of 
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their  brief.)  With  all  due  respect  to  the  court, 
respondent  begs  to  differ  with  its  suggestion.  The 
shipbuilder  was  obliged  to  account  accurately  for 
all  expenditures  under  the  contract,  and  in  order 
to  justify  labor  costs  it  was  required  to  show  how 
many  hours  of  labor,  and  at  what  rate,  had  entered 
into  the  cost  of  the  ships.  It  would  have  been  the 
simplest  thing  in  the  world  to  compute,  at  the  same 
time  it  computed  the  actual  cost,  “the  ratio  that  the 
rates  of  wages  actually  paid  bear  to  the  original 
schedule  rates  of  wages.’ ’ 

Let  us  use  the  example  at  page  51  of  appellants’ 
brief  to  demonstrate  the  truth  of  the  foregoing 
statement.  The  rates  in  that  example  are  sup¬ 
posed  to  be  schedule  D  rates,  and  we  will  add  there¬ 
to  supposititious  rates  actually  paid. 


Hours 

worked 

Rates 

paid 

Schedule 
D  rates 

Actual 

cost 

Esti¬ 

mated 

cost 

Ratio 

between 

rates 

Revised 

estimated 

cost 

Per  cent 

50 

$0.75 

$0.50 

$37.50 

$25.00 

150 

$37.50 

60 

.50 

.40 

30.00 

24.00 

125 

30.00 

70 

.40 

.30 

28.00 

21.00 

133M 

2S.00 

80 

.30 

.20 

24. 00 

16.00 

150 

24.00 

260 

119. 50 

86.00 

119.50 

The  court  will  note  that  the  shipbuilder,  in  order 
to  substantiate  the  labor  costs  under  the  contract 
for  which  it  was  reimbursed,  had  of  necessity  to 
know  the  hours  worked  and  the  rates  paid  and  the 
cost  derived  by  multiplying  hours  by  hourly  rate 
paid.  It  might  easily  have  done  what  we  have  just 
done  in  the  foregoing  example,  and  have  paralleled 
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the  rates  paid  by  the  corresponding  rates  in  schedule 
D,  thereby  being  able  to  make  readily  the  coijnputa- 
tion  required  by  Article  XIX  of  the  contract,  and 
to  increase  the  estimated  cost  of  labor  in  “the  ratio 
that  the  rates  of  wages  actually  paid  bear  to  the 


original  schedule  rates  of  wages.  ”  It  may  have 
done  so,  but  there  is  not  one  iota  of  evidence  in 

THE  RECORD  TO  SHOW  WHAT  THE  HOURS  OF  [LABOR 


ACTUALLY  EMPLOYED  WERE,  OR  TO  SHOW  WHAT  WAS 
THE  RATIO  BETWEEN  THE  RATES  ACTUALLY  PAip  AND 
THE  ORIGINAL  SCHEDULE  RATES  OF  WrAGES.  | 

Instead,  appellants  have  insisted  and  do  now  in¬ 
sist  upon  using  an  assumed  average  rate  of  wage 
which  may  or  may  not  have  been  the  average  hourly 
rate  of  wage  had  there  been  no  increase  in  vtages, 
and  they  obtain  the  ratio  between  this  assjimed 
average  and  two  other  average  rates  which)  are 

i 

assumed  to  be  the  average  hourly  rate  of  wage)  paid 
at  the  increased  rates  of  wages,  and  they  hav^  the 
temerity  to  argue  that  the  result  is  “much  moile  ac¬ 
curate”  than  wrould  have  been  the  calculation  ijased 
upon  exact  figures.  (Page  63,  appellants’  brief.) 

It  makes  no  difference  why  appellants  have 
elected  to  depart  from  the  terms  of  the  contract  in 
computing  increased  cost  of  labor.  The  require¬ 
ments  of  the  contract  must  govern .  Appellants!  can 
not  be  permitted  to  make  a  new  contract  to  fit  their 
theory.  They  have  averred  that  savings  have  ieen 
effected  under  the  terms  of  the  contract  and  they 
must  sustain  the  burden  of  proof  of  that  averment. 
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Appellants  have  adopted  as  their  own  a  computa¬ 
tion  based  on  an  assumed  average  hourly  rate  which 
might  or  might  not  have  been  the  average  rate  had 
there  been  no  increases  in  wage  rates.  They  are  in¬ 
sisting  upon  a  ratio  between  that  assumed  average 
and  the  assumed  averages  of  hourly  rates  which 
might  or  might  not  have  been  the  average  rate  of 
wage  actually  paid,  without  regard  to  the  ratio  be¬ 
tween  the  several  rates  of  wages  actually  paid  and 
the  corresponding  schedule  rates  of  wage.  It  does 
not  validate  their  assumption  of  the  average  hourly 
rate  paid  to  know  the  rates  fixed  by  the  Shipbuild¬ 
ing  Labor  Adjustment  Board,  as  they  argue  at 
pages  64  and  65  of  their  brief.  These  rates  alone, 
as  was  demonstrated  by  the  use  of  appellants’  ex¬ 
ample  at  page  22  of  this  brief,  will  not  yield  the 
average  hourly  rate  paid  unless  we  know  the  num¬ 
ber  of  hours  employed  at  each  rate.  But  they  go 
further  than  this  in  their  error  and  apply  the  ratio 
vitiated  by  baseless  assumption  and  disregard  of 
the  contract  provisions  against  an  inflated  cost  of 
labor . 

Article  XVIII  of  the  contract  (Record,  page 
27),  quoted  at  page  44  of  appellants’  brief,  ex¬ 
pressly  states  that  the  average  rates  of  labor  shown 
in  Schedule  D  are  used  as  the  basis  of  labor  cost 
in  the  contract.  Article  XIX  (Record,  page  28) 
states  that  the  estimated  cost  is  $1,404,000  per  ship 
as  set  forth  in  the  attached  schedule  containing  the 
estimated  costs  of  labor,  materials,  and  overhead 
expense .  The  schedule  referred  to  appears  at  page 


33  of  the  record  and  gives  the  labor  cost  as  $318,- 
551.00  per  ship.  Schedule  D,  appearing  at  page  36 
of  the  record,  is  entitled:  “ Average  Raies  for 
Labor — Day  and  Hour  Workers — Used  as  h  Basis 

i 

of  Labor  Cost.”  Referring  again!  to  Article 
XVIII,  paragraph  3  (Record,  page  26)  the  con¬ 
tract  states  that  indirect  labor  shall  be  included  in 
overhead  expense. 

The  audited  costs  under  the  contracts  herein 
sued  upon  are  segregated  into  cost  of  material, 
labor,  and  overhead.  (Plaintiffs’  Exhibit  B,  State¬ 
ment  I,  diagram  311,  opposite  page  202,  recorji,  and 
supporting  schedules  following.) 

In  the  absence  of  any  evidence  to  the  contrary  it 
must  be  concluded  that  the  division  of  costs  in  the 
audit  followed  the  division  of  costs  in  the  contract; 
a'nd  hence ,  the  audited  cost  of  labor  was  audiled  in 
accordance  with  the  contract  definition  of  labof,  ex¬ 
cluding  indirect  labor,  and  the  audited  cost  of  Over¬ 
head  included  indirect  labor . 

The  contract  definition  of  direct  labor  necessarily 
included  all  crafts  listed  in  Schedule  D  without 
regard  to  whether  or  not  it  included  labor  of  a  Jdnd 
ordinarily  classified  by  accountants  as  indirect 
labor.  There  is  no  evidence  to  indicate  that  the  cost 
of  labor  shown  in  the  audit  report  was  not  so  au¬ 
dited.  Nevertheless,  Exhibit  G  (Diagram  ^93, 
opposite  page  264,  record)  sets  up  in  Column  E 
thereof  the  cost  of  labor  as  being  $5,165,434.62  in¬ 
stead  of  using  the  audited  cost  of  labor,  yiz, 
$4,383,706.08.  The  fifth  paragraph  of  the  expian- 
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atory  letter  on  the  face  of  the  exhibit  boldly  states 
that  the  labor  cost  had  been  increased  “by  adding 
*  *  *  Direct  Ship  Overhead  *  *  *  and  the 
proper  proportion  of  *  *  *  General  Ship 
Overhead.”  This  letter  does  not  attempt  to  justify 
the  addition  of  admitted  overhead  expense  to  labor 
cost  before  proceeding  with  the  computation  of 
alleged  increase  in  labor  cost,  and  the  procedure  is 
all  the  more  peculiar  inasmuch  as  Exhibit  H  (Dia¬ 
gram  395,  opposite  page  266  of  the  record)  was 
contemporaneously  prepared  to  show  alleged  in¬ 
creases  in  indirect  labor. 

However,  the  caption  of  Column  E,  Exhibit  G, 
insinuates  a  specious  explanation  of  the  riddle.  It 
reads:  “Cost  of  Direct  Labor  Actually  Paid  at  Cur¬ 
rent  Rates  Adjusted  to  Correspond  with  Schedule 
D  of  Contract  91  S.  C.”  Appellants  have  seized 
upon  this  caption  in  support  of  their  argument,  un¬ 
supported  by  evidence,  that  the  audited  cost  of 
labor  was  not  audited  in  accordance  with  the  con¬ 
tract  definition  of  labor.  Respondent  submits  that 
the  insinuation  in  the  caption  of  column  E,  Exhibit 
G,  must  give  way  to  the  logical  conclusion  that  the 
audited  cost  of  labor  includes  the  cost  of  labor  of 
the  crafts  listed  in  schedule  D  of  the  contract,  the 
basis  of  the  contract’s  differentiation  between  direct 
and  indirect  labor. 

It  is  apparent  that  appellants  are  under  a  misap¬ 
prehension  of  respondent’s  purpose  in  introducing 
the  calculation  of  wage  increases  for  direct  labor 
which  appears  at  page  269  of  the  record. 
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Respondent  contends  that  appellants  have  failed 
utterly  to  show  that  any  savings  were  effected 
under  contract  91  S.  C.  and  the  agreement  supple¬ 
mental  thereto.  However,  in  its  zeal  to  be  iair  to 
appellants,  respondent  did  not  rest  its  argument  at 
that  point,  but  endeavored  to  prove  to  the  satis¬ 
faction  of  the  auditor  and  the  court,  that  appellants 
could  not  possibly,  upon  the  agreed  facts,  establish 
that  savings  had  been  effected,  even  if  they\  were 
able  and  willing  to  prove  the  exact  ratio  between 
rates  of  tcages  actually  paid  and  the  original 
schedide  rates  of  wages .  It  was  for  this  purpose 
alone  that  it  introduced  its  calculation  of  wa|e  in¬ 
creases.  In  other  words,  it  conceded  that  the  ships 
had  been  built  by  using  a  total  sum  of  labor  hours 

not  in  excess  of  the  hours  estimated  to  be  required, 
and  demonstrated  that  savings  were  impossible 
even  after  making  this  concession. 

That  respondent  did  make  a  material  concession 
is  evident  from  the  record,  bearing  in  mind  tljiat  a 
naval  architect  not  only  can,  but  must,  be  able  to 
compute  within  a  narrow  margin  of  error,  the 
hours  of  labor  required  to  build  a  ship. 

There  were  ten  ships  to  be  built  under  contracts 
91  S.  C.,  and  it  was  estimated  that  they  coul<ji  be 
built  by  stated  delivery  dates.  (Record,  pages  15 
and  40.)  The  shipbuilder  was  to  receive  a  premium 
for  earlier  delivery  and  was  to  pay  a  penalty  for 
later  delivery.  (Record,  page  15.)  Not  one  of|  the 
ships  was  delivered  within  the  estimated  time. 
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(Record,  page  187.)  Four  of  them  were  so  delayed 
in  delivery  that  the  shipbuilder  incurred  the  maxi¬ 
mum  penalty  of  $14,000  per  ship  for  the  delay. 
(Statement  II,  Diagram  312,  following  page  202, 
record.)  The  delay  was  in  part  due  to  strikes  of 
the  shipbuilder’s  employees  (Record,  page  187), 
but  these  strikes  may  be  eliminated  from  considera¬ 
tion  as  to  why  penalties  were  incurred  on  four  of 
the  ships,  inasmuch  as  the  shipbuilder  was  en¬ 
titled  to  an  extension  of  time  if  the  delay  was  due 
to  strikes  (Record,  page  16). 

Mr.  Edwin  C.  Bennett,  as  the  court  mav  deter- 
mine  by  reference  to  his  qualifications  (Record, 
page  177),  is  an  experienced  naval  architect.  He 
was  vice  president  and  general  manager  for  the 
shipbuilder  at  the  time  contract  No.  91  S.  C.  was 
entered  into,  and  his  signature  appears  upon  the 
contract.  (Record,  page  33.) 

Is  it  credible  that  the  shipbuilder,  with  such  ad¬ 
vice  at  its  command,  would  have  agreed  to  build 
ships  upon  a  schedule  which  did  not  allow’  a  rea¬ 
sonable  time  for  construction  thereof  ?  And  if  it 
was  unable  to  maintain  that  schedule  after  allowing 
for  the  numerous  causes  of  delay  excepted  by  Ar¬ 
ticle  III  of  the  contract  (Record,  page  16),  must 
not  the  prime  cause  of  delay  encountered  have  been 
the  inefficiency  of  labor?  Respondent  reasoned 
that  some  of  the  ships,  at  least,  would  have  been 
delivered  within  the  contract  delivery  period,  and 
that  certainly  none  of  them  would  have  been  so 
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delayed  as  to  incur  the  maximum  penalty  for  de¬ 
lay,  unless  the  labor  employed  in  their  construction 
exceeded  the  estimated  amount  of  labor  required. 
But  in  order  to  allow  appellants  the  benefit  qf  every 
possible  advantage,  it  conceded  that  the  shipjs  might 
have  been  constructed  by  the  employment!  of  no 
more  than  the  estimated  amount  of  labor. 

i 

If  the  court  will  refer  to  the  example  appearing 
at  page  24  of  this  brief,  it  will  notethat  wl^en  the 
ratio  between  the  rates  paid  and  the  original!  sched¬ 
ule  rates  is  applied  to  the  estimated  cost  of  labor 
the  revised  estimated  cost  of  labor  exactly  equals 
the  actual  cost  of  labor. 

Mathematics  is  an  exact  science.  What  is  true 
in  this  small  example  would  be  true  in  the  entire 
problem  of  wage  increases.  If  the  hours  oil  labor 
employed  were  in  evidence  and  they  aggregated  an 


amount  equal  to  the  hours  estimated  to  be  required 
in  building  the  ten  ships,  we  could  multiply!  them 

s .  .  1 

by  schedule  D  rates  and  obtain  $3,185,510.00,  the 
estimated  cost  of  labor  under  the  contract  (Record, 
page  27;  appellants’  brief,  page  50);  we  could 


multiply  them  by  the  rates  actually  paid  and  obtain 
the  actual  cost  of  labor  employed ;  we  could  qbtain 


“the  ratio  that  the  rates  of  wages  actually |  paid 
bear  to  the  original  schedule  rates  of  wages’,  and 
apply  that  ratio  to  the  estimated  cost  of  labor.  j  The 
result,  the  revised  estimated  labor  cost,  \jould 
exactly  equal  the  actual  cost.  Knowing  that  these 
two  factors  would  be  equal,  we  are  enabled  to  dis- 
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pense  with  the  intermediate  steps,  and  use  the 
amount  of  the  actual  labor  cost  for  the  amount  of 
the  revised  estimated  labor  cost. 

Adding  the  increase  in  actual  cost  of  labor  over 
estimated  cost  to  the  contract  estimated  cost  and 
the  agreed  adjustments  thereto,  we  arrive  at  the 
following  result  : 

Estimated  cost  of  ten  ships  (Record,  page  33) - .$14,040,000.00 

Agreed  adjustments  (page  G  above) -  1.181.675.51 

Increase  in  labor  cost: 

Revised  estimated  cost _ $4.  3S3,  706.  OS 

Estimated  basis  cost _  3. 1S5,  510.  00 

-  1, 19S,  196.  OS 

Revised  estimated  cost _  16. 419,  S71.  59 

Since  the  agreed  actual  cost  of  the  ships,  viz, 
$16,728,525.22,  is  in  excess  of  this  revised  estimated 
cost  by  $308,653.63,  no  savings  tv  ere  effected . 

Appellants’  brief  states  (page  58)  that  “the 
mathematical  calculation”  (of  increase  in  labor 
cost)  “does  not,  and  should  not,  start  with  the  fixed 
amount  of  $318,551.”  The  contract  states  that 

$318,551  is  the  estimated  labor  cost  (Record,  pages 
28  and  33)  and  Article  XIX  (Record,  page  28) 
states  that  “the  total  estimated  basis  cost  shall  be 
revised.”  ; Necessarily,  the  calculation  must  start 
with  the  estimated  basis  cost,  since  that  is  the 
amount  to  be  revised. 

Appellants  take  exception  to  the  court’s  state¬ 
ment  that  “if  the  calculation  is  made  forward  and 
accuratelv  the  revised  estimated  labor  basis  cost  will 
be  correctly  arrived  at.  If  the  calculation  is  then 
made  backward  from  the  result  so  reached  the  new 


result  will  be  the  estimated  labor  basis  cost  wljich  is 
definitely  fixed.”  The  court  was  merely  statifig  the 
old  rule  by  which  school  children  are  taught  how  to 
“ prove”  their  solutions  in  arithmetic.  If  we  di¬ 
vide  100  by  5  and  obtain  20  for  the  result,  we  can 
then  multiply  20  by  5  and  obtain  100.  If  wej  mul¬ 
tiply  34  by  6  and  obtain  204  for  the  result,  w]e  can 
then  divide  204  by  34  and  obtain  6,  or  by  (j>  and 
obtain  34.  i 

The  computation  adopted  by  appellants  (Exhibit 
G,  diagram  393,  opposite  page  264)  will  not  “work 
backward.”  It  shows  a  “starting  point  j’  of 
$3,168,789.98,  including  indirect  labor .  If  we  ex¬ 
clude  the  overhead  expense  in  order  to  makfc  the 
figure  comparable  with  the  contract  estimated  cost 
of  labor,  the  “starting  point”  is  $2,684,868.77  in¬ 
stead  of  $3,185,510.00,  the  estimated  basis  cost. 

This  is  enough  to  prove  that  the  calculatic^n  is 

. 

wrong. 

Appellants  argue  that  there  could  never  have 
been  anv  difference  between  actual  cost  and  esti- 

m/ 

mated  cost  of  the  ships  unless  “by  the  employment 
of  the  ratio  method  the  revised  estimated  cost 
would  be  increased  to  a  greater  extent  than  the 
actual  increase  in  the  cost  of  labor,  and  thejreby 
produce  a  difference,  or  saving,  for  distribution.” 
(Appellants’  brief,  page  53.) 


It  has  been  pointed  out  above  (page  22)  that 
pellants  labor  under  a  misapprehension  as  to 
operation  of  “the  ratio  method.”  The  ratio  of 


ap- 

the 

two 
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numbers  is  merely  their  relative  magnitude  and  is 
expressed  by  the  fraction  which  has  the  first  num¬ 
ber  for  multiple  and  the  second  number  for  denomi¬ 
nator.  (Wentworth’s  Grammar  School  Arithme¬ 
tic,  Revised  Edition,  page  254.)  The  first  term  of 
the  ratio  required  by  Article  XIX  is  the  increased 
rate  of  wage  and  the  second  term  is  the  original 
schedule  rate  of  wage.  Referring  again  to  our  ex¬ 
ample  at  page  24,  the  first  ratio  would  be  75/50, 
expressed  in  the  example  as  150%.  The  use  of  this 
ratio  can  not  increase  the  estimated  cost  of  labor 
except  in  relative  proportion.  It  is  mathematically 
impossible  for  it  to  increase  it  “to  a  greater  extent 
than  the  actual  increase.” 

The  estimated  cost  of  ships  under  contracts  91 
S.  C.  contained  an  allowance  for  overhead  expense 
which  was  exactly  100%  of  the  estimated  labor 
cost.  No  provision  was  made  in  the  contract  for 
increase  or  decrease  in  the  estimated  cost  by  reason 
of  increases  or  decreases  in  the  cost  of  items  classi¬ 
fied  as  overhead  expense.  Appellants’  statement  to 
the  contrary  at  the  top  of  page  52  of  their  brief  is 
in  error.  Consideration  of  the  contract  makes  it 
plain  that  the  parties  contemplated  savings,  if  any, 
would  be  effected  in  the  overhead  cost.  In  other 
words,  that  the  actual  overhead  cost  would  not 
equal  100%  of  the  estimated  labor  cost. 

The  shipbuilder’s  fee  was  based  on  the  estimated 
cost.  Had  the  shipbuilder  been  allowed  to  benefit 
because  the  actual  cost  was  greater  than  the  esti¬ 
mated  cost,  the  situation  would  have  presented  the 
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very  evil  sought  to  be  avoided:  the  shipbuilder 
would  have  had  an  inducement  to  force  the  costs 
higher  instead  of  keeping  them  down.  The  amount 
of  labor  and  material  required  to  build  a  shijp  is  a 
fairly  definite  factor.  It  is  in  overhead  expense 
that  the  major  opportunity  for  profit  or  lbss  is 
found.  Contract  91  S.  C.  was  drafted  with  these 
facts  in  mind,  and  offered  the  shipbuilder  ^n  in¬ 
centive  to  keep  down  overhead  expense.  jSTo  legit¬ 
imate  argument  to  the  contrary  can  be  based  upon 
the  erroneous  assumption  that  the  estimated  basis 
cost  of  the  ships  was  intended  to  be  increased  by  a 
greater  proportion  than  the  actual  increases  on 
account  of  higher  wage  rates.  j 

Respondent  submits  that  the  estimated  c<jst  of 
the  ships  constructed  under  contracts  91  S.  C.  must 
be  computed  in  accordance  with  the  provisions  of 
the  contract.  The  computation  of  increases  in  the 
estimated  cost  of  labor  put  forward  by  appellants 
does  not  conform  to  the  provisions  of  the  contract 
and  must  be  disregarded. 

Appellants  contend  that  indirect  labor  shoujld  be 
increased  in  the  same  manner  as  direct  labor.  In 
this  they  are  clearly  in  error. 

Contract  91  S.  C.  by  its  terms  (Record,  pages  28, 
33)  divides  the  estimated  cost  of  each  ship  to  be 
constructed  thereunder  into  three  subdivisions,  viz, 
materials,  labor,  and  overhead  expense. 

It  expressly  includes  indirect  labor  as  a  part  of 
overhead  expense.  (Record,  page  26.)  It  ex- 
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pressly  states  that  the  labor  cost  in  the  contract  is 
based  on  the  rates  shown  in  Schedule  D  of  the  con¬ 
tract  (Record,  page  27),  and  again  in  Schedule  D 
it  is  stated  that  these  rates  are  used  as  the  basis 
of  labor  cost  (Record,  page  36).  It  is  evident, 
therefore,  that  in  reading  the  contract,  it  must  be 
borne  in  mind  that  “labor  cost”  excludes  indirect 

i 

labor  costs . 

Article  XIX  (Record,  pages  28,  29)  defines  how 
the  estimated  cost  shall  be  revised  for  the  purpose 
of  computing  savings,  if  any.  It  requires  that  “the 
estimated  total  cost  of  materials”  shall  be  adjusted 
and  that  “the  estimated  total  labor  basis  cost”  shall 
be  adjusted.  It  makes  no  reference  whatever  to  any 
adjustment  in  the  estimated  total  cost  of  overhead. 
Necessarily  it  omits  any  adjustment  on  account  of 
indirect  labor  which  is,  by  the  terms  of  the  contract, 
included  in  overhead  expense. 

In  addition  to  the  foregoing  provisions,  Article 
XIX  requires  an  adjustment  to  the  estimated  cost 
of  the  ships  on  account  of  changes  ordered  under 
the  terras  of  Article  II,  changes  and  extras  in  the 
construction  of  the  ships ;  Articles  XI  and  XXVII, 
orders  relating  to  wages,  hours,  or  conditions  of 
employment  of  labor  issued  by  respondent,  and  Ar¬ 
ticle  XXV,  any  other  orders  issued  by  respondent. 
As  hereinabove  stated  (page  6)  the  respondent, 
exercising  its  prerogative  under  Articles  II,  XI, 
and  XXV,  issued  orders  which  increased  the  cost  of 
ships.  It  did  not  exercise  the  right  granted  by  Ar- 
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tide  XXVII.  The  parties  are  in  agreement!  as  to 
the  adjustment  to  the  estimated  cost  required  on  ac¬ 
count  of  Articles  II  and  XXV.  (Page  6  above.) 

Pursuant  to  the  authority  contained  in  Article 
XI,  respondent  required  the  shipbuilder  to  p^y  the 
rates  of  wages  fixed  by  the  Shipbuilding  Labor 
Adjustment  Board.  These  rates,  however,  as  was 
testified  by  Mr.  Bennett  (Record,  page  193), 
affected  the  craftsmen  only.  No  rates  were  fixed 
by  the  Board  for  foremen  or  clerical  employees. 
(Record,  page  193.)  Consequently  the  only  in¬ 
creases  to  be  added  by  reason  of  Article  XI  atre  in¬ 
creases  in  the  cost  of  direct  labor  occasioned  by 
compliance  with  the  agreement  to  require  payment 
of  rates  of  wages  fixed  by  the  Shipbuilding  Labor 
Adjustment  Board.  Article  XI  provides  th^t  the 
estimated  cost  of  the  ships  shall  be  “  correspond¬ 
ingly  increased  as  provided  in  Article  XIX j”  on 
account  of  increases,  if  any,  resulting  fronji  the 
operation  of  Article  XI.  (Here  is  additional  evi¬ 
dence,  if  any  is  needed,  that  the  parties  fully  under¬ 
stood  the  ratio  between  wage  rates  to  be  their  rela¬ 
tive  magnitude,  and  an  increase  in  that  ratio  to  be 
a  proportionate  or  corresponding  increase.) 

A  perusal  of  the  contract  must  lead  to  the  con¬ 


clusion  that  indirect  labor  is  excluded  whenever  the 
contract  mentions  labor.  Inasmuch  as  there  ;s  no 
provision  in  Article  XIX  for  increasing  the 'esti¬ 
mated  cost  of  overhead  expense,  which  includes  in¬ 
direct  labor,  it  is  clear  that  the  estimated  cost  of  the 
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ships  should  not  be  increased  on  account  of  changes 
in  the  cost  of  indirect  labor. 

Respondent  submits  that  the  court  below  was 
right  in  holding  as  it  did  (Record,  page  161)  : 

There  is  no  provision  in  the  contract  justi¬ 
fying  the  inclusion  of  increases  in  indirect 
overhead  labor  costs  in  the  revised  estimated 
labor  basis  cost.  Consequently  the  items 
bringing  in  such  costs  should  be  excluded 
from  the  calculation  in  determining  whether 
there  were  savings  *  *  * 

III 

Plaintiffs  having  failed  to  prove  the  existence  of  a  fund 
set  aside  for  their  benefit  can  not  succeed  in  this  action 

The  bill  of  complaint  in  this  case  is  based  upon 
the  theory  that  a  fund  was  set  aside  in  the  amount 
of  $310,000  alleged  to  represent  one-third  of  a  sav¬ 
ing  effected  under  Contract  91  S.  C.,  and  the  agree¬ 
ment  supplemental  thereto;  and  that  appellants 
were  the  beneficiaries  of  this  fund  and  were  en¬ 
titled  to  a  distribution  thereof.  Appellants  have 
entirely  failed  to  substantiate  the  allegations  as  to 
the  existence  of  the  alleged  fund.  The  undisputed 
evidence  establishes  that  there  is  not  now  and  never 
was  a  fund  committed  for  the  payment  of  appel¬ 
lants’  claims.  (Record,  pp.  249,  250,  253  to  263, 
inch)  Upon  motion  to  dismiss  the  bill  of  complaint 
herein,  the  Court  belovr,  per  Mr.  Justice  Hoehling, 
held  that  appellants  were  entitled  to  distribution  of 
the  alleged  fund,  assuming  the  truth  of  the  aver¬ 
ments  in  the  bill  of  complaint,  hence  the  question 
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as  to  whether  or  not  appellants  might  recovfer  on 
the  bill  of  complaint  notwithstanding  their  failure 
to  prove  the  existence  of  the  alleged  fund,  wa|S  not 
involved  and  was  not  decided.  Respondent  j  sub¬ 
mits  that  failure  to  establish  the  existence  of  the 
alleged  fund  sought  to  be  impressed  with  a  trust 
for  the  benefit  of  the  appellants  necessarily  eptails 
a  dismissal  of  the  bill  of  complaint. 

It  is  hornbook  law  that  a  plaintiff  can  noi;  sue 
upon  one  cause  of  action  and  recover  iipon 
an  entirely  different  cause  of  action.  While 
a  bill  of  complaint  may  be  amended  within  certain 
limits  it  can  not  be  so  amended  as  to  frame  a  new 
cause  of  action.  If  the  appellants  are  permitted  to 
abandon  the  theory  upon  which  their  bill  of  born- 
plaint  was  drafted,  namely,  that  there  was  ip  ex¬ 
istence  a  fund  equitably  belonging  to  them,  arid  to 
continue  their  suit  by  attempting  to  recover  ppon 
the  contract,  the  respondent  will  be  placed  ii^  the 
unwarranted  position  of  defending  an  entirely  dif¬ 
ferent  suit  from  that  originally  instituted  against  it. 

This  objection  is  particularly  material  because 
the  contracts  in  question  were  under  seal.  If  the 
bill  of  complaint  herein  had  been  drafted  as  an 
action  upon  the  contract,  there  would  have  been 
available  to  the  respondent  the  defense  that  appel¬ 
lants  can  not  maintain  an  action  on  a  contract 
under  seal  to  which  they  are  not  party,  inasmuch 
as  appellants  or  any  of  them  were  not  party  to  Con¬ 
tract  No.  91  S.  C.,  and  the  supplemental  agreement. 
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The  common  law  rule  that  no  one  can  maintain 
an  action  on  a  contract  under  seal  to  which  he  is 
not  a  party  is  followed  in  the  District  of  Columbia. 
(Willard  v.  Wood,  135  U.  S.  309,  313;  District  of 
Columbia  v.  Fidelity  &  Deposit  Company,  50  App. 
D.  C.  309;  Speir  v.  United  States,  31  App.  D.  C. 
47 6,  482.)  This  rule  applies  either  at  law  or  in 
equity.  (Knights  of  Modern  Maccabees  v.  Sharp, 
163  Mich.  449,  33  L.  R.  A.,  U.  S.  780 ;  Georgia  State 
Savings  Association  v.  Deering,  193  S.  W.  512; 
New  England,  etc.,  Company  v.  Rockport  Granite 
Company,  149  U.  S.  381,  383.) 

The  cases  which  permit  persons  not  a  party  to  a 
contract  to  sue  thereon  are  limited  to  cases  where 
the  contract  is  not  under  seal  in  those  jurisdictions 
where  the  common  law  rule  cited  above  is  followed. 
(Citation  at  page  28  of  Appellants’  brief;  also 
Hendrick  v.  Lindsay,  93  U.  S.  143,  149.) 

IV 

The  evidence  established  that  the  appellants  as  a  class 
were  not  induced  to  enter  and  remain  in  the  employ¬ 
ment  of  the  agent  by  representations  that  they  would 
share  in  any  savings  effected  in  the  construction  of  the 
ships  and  did  not  thereafter  render  continuous,  faithful, 
and  efficient  performance  of  duty 

As  stated  above  (page  10)  the  court  below  held 
that  appellants  were  entitled  to  sue  on  contract  91 
S.  C.,  and  to  recover,  assuming  the  truth  of  the 
averments  in  the  bill  of  complaint. 

In  his  opinion,  Mr.  Justice  McCoy  regarded  that 
decision  as  the  law  of  the  case  (Record,  page  154) 
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but  held,  in  effect,  that  there  was  a  fatal  variance 

i 

between  the  averments  in  the  bill  of  complaint  and 
the  evidence  offered  on  behalf  of  appellants.  (Rec¬ 
ord,  pages  166  to  170,  incl.) 

In  order  to  recover  in  this  case,  two  things  are 
vitally  necessary  for  the  appellants  to  establish: 

(1)  That  as  a  class  they  entered  int6  and 
remained  in  the  shipbuilder’s  employ  ^n  re¬ 
liance  upon  representations  made  to  jthem 
that  they  would  participate  in  a  distribu¬ 
tion  of  whatever,  if  any,  saving  was  effected 
in  the  cost  of  building  the  ships  constructed 
under  contracts  91  S.  C. 

(2)  That  as  a  class  they  rendered  “  con¬ 
tinuous,  faithful,  and  efficient  performance 
of  duty”  as  required  by  Article  XIX  of 
contract  No.  91  S.  C. 

The  court,  in  its  opinion  (Record,  pages  166  to 
170,  inclusive),  succinctly  reviews  the  evidence  per¬ 
tinent  to  these  matters  and  concludes  that  th0  evi¬ 
dence  does  not  show  appellants  as  a  class  had  notice 
of  the  terms  of  contract  No.  91  S.  C.  (Record,  page 
168)  or  that  they  rendered  continuous,  faithful,  and 
efficient  service  (Record,  page  170). 

On  direct  examination  (Record,  page  178)  Mr. 
Edwin  C.  Bennett  testified  that  the  savings  provi¬ 
sion  of  contract  No.  91  S.  C. — 

*  *  *  did  come  to  my  knowledge,  and  it 
was  brought  to  the  notice  of  the  employees 
generally  on  numerous  occasions.  It  was 
brought  up  in  our  weekly  conferences  with 
the  foremen  and  leading  men  and  generally 
at  several  times.  The  witness  knows  that 
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this  was  done  with  the  sanction  and  full 
knowledge  of  the  Fleet  Corporation. 

He  testified  further  (Record,  page  179),  that — 

On  many  occasions  employees  came  and 
asked  me  for  raises  in  salaries,  and  on  these 
occasions  I  brought  to  their  attention  the 
provisions  of  the  contract  respecting  savings. 

The  result  was  that  in  many  cases  he  did 
not  get  the  raise  *  *  *. 

He  testified  further  that  90  per  cent  of  his  time 
was  employed  on  the  work  of  constructing  the  ships 
built  under  contract  No.  91  S.  C.  and  that  his  salary 
was  $10,000  a  year,  increased  to  $12,500,  and  later 
on  to  $15,000. 

On  cross-examination  it  was  disclosed  (Record, 
page  185)  that  Mr.  Bennett  had  entered  into  a  con¬ 
tract  of  employment  with  the  shipbuilder  under 
date  of  June  30,  1917,  four  months  before  the  date 
of  the  contract  No.  91  S.  C.  and  eight  months  be¬ 
fore  any  labor  was  performed  under  contract  No. 
91  S.  C.  (Diagram  317,  following  page  202,  record) 
that  by  the  terms  of  this  contract  he  bound  himself 
to  remain  in  the  shipbuilder’s  employment  for  three 
years  at  an  annual  salary  of  $10,000. 

Obviously,  Mr.  Bennett,  the  only  employee  con¬ 
cerning  whom  there  is  specific  evidence,  did  not 
enter  the  shipbuilder’s  employ  because  of  any  ex¬ 
pectation  of  sharing  in  savings,  if  any  were  effected 
under  contract  No.  91  S.  C.,  and  did  not  abide  by 
the  terms  of  his  contract  of  employment,  notwith- 
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standing  that  it  was  in  effect  throughout  the  entire 
period  involved  in  this  suit.  (Record,  page  186.) 

Upon  redirect  examination  (Record,  page  192) 
Mr.  Bennett  stated  that  he  himself  had  never  inade 
any  representation  to  the  workmen  as  to  the  savings 
clause  in  contract  No.  91  S.  C.,  explaining  that — 

It  was  always  my  understanding  *  *  * 

that  the  distribution  should  only  go  td>  sal¬ 
aried  employees  whose  wages  were  not  con¬ 
trolled  by  the  Macy  Award  Board. 

Mr.  Thomas  C.  Desmond  testified  (Record,  pages 
196,  197)  : 

I  made  a  point  of  going  up  every  we£k  to 
attend  the  weekly  conference  of  firms  [pbvi- 
ously  a  typographical  error;  should  'read 
foremen]  and  executives,  to  which  the  Ship¬ 
ping  Board  representatives  were  incited, 
and  were  almost  always  present.  I  ^aid, 
“ You  fellows  ought  to  keep  the  cost  down,  be¬ 
cause  it  is  to  your  interest  to  do  it ;  voi|  are 
going  to  get  one-third  of  the  savings.’’  The 
Shipping  Board  representatives  heard  all 
that,  and  nothing  I  said  could  be  deniec^,  be¬ 
cause  I  quoted  the  contract.  I  do  not  think 
it  can  be  claimed  the  Shipping  Board  in¬ 
dorsed  that,  but  I  gave  them  the  terms  of  the 
contract.  I  do  not  remember  any  represdnta- 
tives  of  the  Shipping  Board  saying  that. 

He  testified  further  (Record,  page  198) : 

I  personally  did  not,  nor  did  anyone  else 
of  my  own  personal  knowledge,  ever  n$ake 
representations  with  respect  to  savings 
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except  to  the  foremen  and  superintend¬ 
ents.  *  *  * 

The  testimony  of  Mr.  Bennett  and  Mr.  Desmond 
is  the  only  evidence  in  the  record  as  to  representa¬ 
tions  made  to  appellants  with  respect  to  participa¬ 
tion  in  savings,  if  any  were  effected.  From  their 
statements  it  appears  that  appellants  entered  the 
shipbuilder’s  employ  without  knowledge  of  the 
terms  of  contract  No.  91  S.  C.,  and  that  only  the 
foremen  and  executives  were  advised  of  the  savings 
clause  in  the  contract  by  responsible  officers  of  the 
shipbuilder,  and  that  respondent  made  no  repre¬ 
sentations  with  respect  to  savings. 

We  have  heretofore  seen  that  Mr.  Bennett  was 
not  content  to  work  for  the  salary  fixed  by  his  con¬ 
tract  of  employment  in  consideration  of  the  savings 
clause  in  contract  No.  91  S.  C. 

As  to  the  other  employees,  all  workmen  below  the 
grade  of  foreman  received  the  uniform  wages  de¬ 
termined  by  the  Shipbuilding  Labor  Adjustment 
Board.  (Record,  page  193.)  Consequently,  they 
received  wages  as  high  as  were  paid  in  any  other 
shipyard  along  the  Atlantic  Coast.  (Record,  page 
196.) 

The  foremen,  according  to  Mr.  Bennett’s  testi¬ 
mony  (Record,  page  193),  also  received  increases 
in  wages — 

otherwise  we  would  have  lost  them,  irrespec¬ 
tive  of  the  clause  in  the  contract  which  gave 
them  a  participation  in  the  savings  *  *  * 
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The  clerical  employees  also  received  increases, 
according  to  Mr.  Bennett  (Record,  page  iL93) 
because — 

They  could  not  hold  this  class  of  employees 
unless  they  gave  them  an  increase. 

I 

Mr.  Bennett  also  testified  that  delays  in  the  de¬ 
livery  of  the  ships  were  occasioned  by  strikes  of  the 
shipbuilder’s  employees.  (Record,  page  187.) 

Mr.  Desmond  estimated  that  wages  and  salaries 
were  increased  approximately  75% .  (Record,  page 
197.) 

The  testimony  of  Mr.  Bennett  and  Mr.  Desmond 

affords  the  onlv  evidence  in  the  record  on  tllese 

* 

points.  From  their  statements  it  clearly  appears 
that  appellants  as  a  class  received  full  compensa¬ 
tion  for  their  services  by  way  of  wages  or  salaries, 
exclusive  of  any  possible  savings;  insisted  upon  in¬ 
creased  wages  or  salaries  as  a  condition  of  remain¬ 
ing  in  the  shipbuilder’s  employ ;  went  out  on  strikes 
which  delayed  the  performance  under  contracts)  91 
S.  C.,  and  generally  behaved  as  employees  who  Ijad 

no  interest  or  concern  in  their  work  bevond  the 

* 

immediate  wage  or  salary  paid  to  them. 

The  auditor  attempted  to  support  his  finding  that 
appellants  had  “  rendered  faithful,  continuous,  ajnd 
efficient  services,  in  the  construction  of  the  ten  vis- 

i 

sels  referred  to”  (Record,  page  111)  by  reference 
to  his  personal  examination  of  the  shipbuilder’s 
pay  rolls  and  “  other  books  and  records  of  original 
entry”  (Record,  page  110). 
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Respondent  submits  that  the  court  correctly  de¬ 
cided  that  this  finding  could  not  be  sustained,  the 
records  Ireferred  to  not  being  produced  in  court. 
(Record,  page  170.)  Particularly  is  this  true, 
since  the  shipbuilder  was  engaged  in  work  on  other 
contracts  at  the  time  it  was  building  ships  under 
contracts  91  S.  C.  (testimony  of  Mr.  Bennett,  Rec¬ 
ord,  pages  187,  188),  and  not  working  exclusively 
on  the  ten  ships  in  question. 

y 

Agreement  between  respondent  and  the  agent  upon  the 
manner  of  distribution  of  savings  and  that  continuous, 
faithful,  and  efficient  performance  of  duty  had  been 
rendered  by  any  and  all  the  employees  is  a  condition 
precedent  to  recovery 

Should  the  Court  hold  that  appellants  were  en¬ 
titled  to  prosecute  this  action  as  an  action  upon  the 
contracts,  nevertheless  the  Court  can  not  decree 
any  distribution  of  savings,  if  savings  are  found  to 
have  been  effected,  without  creating  a  new  contract 
to  which  the  parties  have  never  agreed. 

Article  XIX  provides  that  one-third  of  the  sav¬ 
ing,  if  any  is  effected,  “shall  be  distributed  in 
such  manner  as  may  be  agreed  to  by  the  Owner 
and  the  Agent  with  a  view  of  recognizing  continu¬ 
ous,  faithful,  and  efficient  performance  of  duty  on 
the  part  of  employees.”  If  this  provision  means 
anything  at  all.  it  means  that  the  question  of 
whether  or  not  the  Agent’s  employees,  or  any  of 
them,  rendered  continuous,  faithful,  and  efficient 
service,  was  to  be  determined  by  the  Owner  and  the 
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Agent.  Certainly  it  did  not  contemplate  the  jsub- 
stitution  of  any  other  person  or  persons,  evep  the 
Honorable  Justices  of  this  Court,  for  the  O^ner 
and  Agent.  Furthermore,  the  language  of  the  Con¬ 
tract  clearly  contemplates  that  the  Owner  and  the 
Agent  should  agree  on  the  manner  in  which  the 
distribution,  if  any,  was  to  be  made.  Certainly 
the  contract  contains  nothing  to  guide  the  Cofurt, 
or  even  to  hint  to  the  Court,  how  a  distribution 
should  be  made  in  order  to  conform  to  the  fion- 
existing  agreement  of  the  Owner  and  the  Agfcnt. 
For  example,  should  the  employees  share  equally 
or  should  they  share  in  some  proportion  to  be  de¬ 
termined  by  some  standard  agreed  upon  by  the 
Owner  and  the  Agent;  must  the  entire  amount!  of 
saving,  if  any  were  effected,  be  distributed  to  the 
employees  surviving  at  the  time  distribution  is 
made  or  are  the  executors  or  administrators  0n- 

i 

titled  to  receive  a  share  for  the  benefit  of  the  de¬ 


ceased  employees’  estate? 

The  agreement  of  the  Owner  and  the  Agent  |on 
these  matters  was  necessarily  a  condition  precedent 
to  the  vesting  of  any  right  to  recover  in  the  em¬ 
ployees.  The  instant  case  may  be  compared  to  tjh.e 
well-known  line  of  cases  involving  construction 
contracts  where  the  opinion  of  the  architect  or  the 
chief  engineer  is  required  as  a  condition  precedent 
to  payment.  A  typical  case  is  Low  v.  Fisher ,  £7 
Fed.  542,  544. 

Non  constat  that  the  facts  and  circuija* 
stances  of  the  case  did  not  justify  his  neglefet 
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and  refusal.  As  was  pertinently  observed 
by  Erie,  C.  J.,  in  Clark  v.  Watson,  18  C.  B. 
(N.  S.)  278,  when  considering  a  demurrer 
to  a  declaration  in  a  very  analogous  case: 
“This  is  an  attempt  on  the  part  of  the  plain¬ 
tiff  to  take  from  the  defendant  the  protection 
of  the  surveyor  (or  arbiter),  and  to  substi¬ 
tute  for  it  the  opinion  of  a  jury.” 

In  Miller  v.  Crusel,  135  La.  649,  it  was  held  that 
a  stipulation  in  favor  of  a  third  person  which  does 
not  fix  the  benefit  to  accrue  to  him  is  void  for  want 
of  certainty;  and  if  conditioned  on  a  subsequent 
agreement  fixing  such  benefit,  lapses  when  the  par¬ 
ties  fail  to  agree.  This  case  very  closely  resembles 
the  instant  case.  Article  XIX  did  not  fix  the  benefit 
to  accrue  to  the  employees  when  and  if  savings  were 
effected.  A  subsequent  agreement  between  the 
Agent  and  the  Owner  was  necessary  to  fix  such  ben¬ 
efit.  It  is  uncontroverted  that  the  Owner  and  Agent 
in  this  case  failed  to  agree.  Hence  the  anticipated 
benefit  has  necessarily  lapsed.  The  facts  in  the 
Miller  v.  Crusel  case  ( supra )  were  that  Crusel  of¬ 
fered  a  certain  oil  company  to  find  a  lessee  for  the 
company’s  lands  on  payment  of  a  commission  to 
Crusel  by  the  company.  The  company  accepted 
Crusel ’s  offer  on  condition  that  Miller,  the  plain¬ 
tiff  therein,  should  receive  a  part  of  the  commis¬ 
sion,  which  condition  Crusel  accepted.  Crusel  wrote 
to  the  plaintiff,  promising  to  give  one  per  cent  out  of 
his  (Crusel ’s)  five  per  cent  commission  to  the  plain¬ 
tiff.  Crusel  did  not  keep  his  promise,  however, 
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hence  the  suit.  The  Court  held,  very  briefly,  as  fol¬ 
lows,  in  the  second  paragraph  at  page  655: 

The  original  stipulation  in  favor  of  Miller 

was  void  for  want  of  certaintv  as  t6  the 

«/ 

benefit  to  be  conferred  on  him. 

Respondent  has  relied  upon  the  facts  established 
by  the  evidence  in  this  case  and  has  made  ijo  at¬ 
tempt  to  explain  its  failure  to  enter  into  an  Agree¬ 
ment  with  the  2>Tewburgh  Shipyards,  Inc.,  for  the 
distribution  of  possible  savings  with  a  vidw  to 
recognizing  continuous,  faithful,  and  efficient  per¬ 
formance  of  duty  on  the  part  of  the  agent’s  em¬ 
ployees.  However,  from  the  discussion  of  the  evi¬ 
dence  in  the  subdivision  of  this  argument  immedi¬ 
ately  preceding,  the  Court  will  note  that  respond¬ 
ent’s  failure  to  agree  that  continuous,  faithful,  and 
efficient  performance  had  been  rendered,  is  amply 
justified  by  appellants’  conduct. 

VI 

The  court  properly  held  that  official  acts  of  the  United 
States  Shipping  Board  did  not  constitute  admissions 
against  interest  on  the  part  of  this  respondent  and  that 
such  acts  were  not  competent  evidence  against  the 
respondent  in  an  action  against  it  in  its  private  cor¬ 
porate  capacity 

The  sole  remaining  assignment  of  error  relied 
upon  by  appellants  is  that  the  court  erred  ih  ex¬ 
cluding  certain  documentary  evidence  introduced 
on  behalf  of  appellants,  on  the  ground  that  what 
the  Shipping  Board  did  was  not  competent  evi¬ 
dence  against  the  respondent.  (Record,  page  163.) 
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It  is  apparent  from  the  court’s  opinion  that  it 
nevertheless  had  considered  this  documentary  evi¬ 
dence  in  arriving  at  its  conclusion  that  no  savings 
had  been  effected  under  contracts  91  S.  C.,  although 
the  court  states  that — 

in  the  view  of  the  Court  those  acts  (of  the 
Shipping  Board)  have  no  bearing  on  the 
questions  at  issue  *  *  *. 

Consequently,  even  if  the  court  erred  in  its  rul¬ 
ings  on  said  documentary  evidence,  the  error  was 
not  prejudicial  to  appellants.  A  decree  will  not  be 
reversed  because  of  an  erroneous  ruling  which  is 
nonpre  judicial. 

Hughes  v.  Heyman,  4  App.  D.  C.  444. 

Eaub  v.  Carpenter,  17  App.  D.  C.  505. 

Appellants  argue  that  the  respondent  acted  on 
its  own  behalf  in  all  matters  pertaining  to  the  set¬ 
tlement  with  the  shipbuilder  and  that  the  docu¬ 
ments  in  question  “must  be  assumed  to  be  the  offi¬ 
cial  acts  of  the  corporation.”  (Appellants’  brief, 
page  74.)  They  appear  to  deny  that  the  settlement 
with  the  shipbuilder  was  one  which  could  be  made 

i 

by  the  Shipping  Board  pursuant  to  the  duty  im¬ 
posed  upon  it  by  the  Merchant  Marine  Act,  1920 
(Appellants’  brief,  pages  70  to  73,  inclusive),  the 
inference  being  that  it  must,  therefore,  have  been 
made  by  the  respondent.  In  order  to  sustain  this 
argument,  they  ignore  the  express  wording  of  the 

statutes  and  the  decisions  of  the  United  States 
Supreme  Court  pursuant  thereto. 
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Mr.  James  Talbert,  called  as  a  witness  on  behalf 
of  appellants,  testified  (Record,  page  246) :  | 

The  Shipping  Board  used  the  machinery 
of  the  Fleet  Corporation  as  a  matter  of  get¬ 
ting  the  claims  investigated,  recommenda¬ 
tions  made  and  submitted  to  the  Shipping 
Board  *  *  *.  The  Shipping  Board  did 

not  have  the  machinery  in  its  own  organiza¬ 
tion  to  investigate  claims. 

The  evidence  shows  that  the  Shipping  Board 
acted  upon  a  report  made  to  it  by  its  General  Coun¬ 
sel.  (Record,  pages  208  and  212.)  There  is  nq  evi¬ 
dence  whatever  that  respondent  ever  took  anjj  cor¬ 
porate  action  with  reference  to  the  claims  asserted 
by  the  shipbuilder  and  acted  upon  by  the  Shipping 
Board,  or  that  it  ever  approved  the  reports  written 
by  its  employees  and  counsel  in  the  course  of  their 
investigation  of  said  claims.  Appellants  cite  nb  au¬ 
thority  for  their  assertion  at  page  74  of  their  brief 
that  it  must  be  assumed  that  such  reports  were  “the 
official  acts  of  the  corporation,’ ’  and  respondent 
submits  that  such  an  assumption  would  be  unrvvar- 
ranted  in  fact  or  in  law. 

Under  the  terms  cf  contract  No.  91  S.  C.,  the  ship¬ 
builder  was  entitled  to  reimbursement  for  all  ex¬ 
penditures  and  costs  as  defined  in  Article  XVIII 
of  the  contract.  (Record,  page  24.)  So  far  as  tjhese 
items  are  concerned,  respondent  does  not  deny  that 
they  are  correctly  stated  in  the  audit  report,  Plain¬ 
tiffs’  Exhibit  B,  Record  page  200,  et  seq.  It  does 
assert,  however,  that  the  inclusion  of  Schedule  E 
(Diagram  320,  following  page  202,  record)  rdpre* 
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sented  only  a  claim  by  the  shipbuilder  that  it  had 
effected  savings  to  the  amount  therein  stated,  and 
that  this  claim  was  never  acted  upon  by  the 
respondent. 

As  for  the  Shipping  Board,  although  respondent 
contends  that  the  Board’s  action  is  immaterial  and 
irrelevant  in  this  suit  against  respondent  in  its 
private  corporate  capacity,  the  settlement  agree¬ 
ment  made  no  express  reference  to  the  shipbuilder’s 
claim  for  saving.  That  settlement  included  claims 
arising  under  several  different  contracts  (Diagram 
312,  following  page  202,  record)  although  they  are 
not  all  listed  in  the  audit  report.  The  claims  listed 
in  Diagram  312  total  only  $821,916.33,  whereas  Mr. 
Parker’s  memorandum  to  the  Shipping  Board 
states  that  the  shipbuilder’s  claims  aggregated 
$950,814.35.  (Record,  page  216.) 

As  stated  in  the  settlement  agreement  (Record, 
page  213)  the  Shipping  Board  disposed  of  the 
shipbuilder’s  claims  and  of  respondent’s  claims 
against  the  shipbuilder  not  reflected  in  the  audit  re¬ 
port  or  referred  to  in  any  of  the  documents  in  evi¬ 
dence,  but  aggregating  $256,816.64,  in  the  following 
manner : 

Claims  asserted  by  shipbuilder _ $950,  S14. 35 

Claims  disallowed  by  Shipping  Board _  4S7, 671. 36 

Claims  allowed  by  Shipping  Board:  - 

Liability  Insurance _ $60. 170.  SO 

Builders  Risk  Insurance _  14,072.57 

Depreciation _ 3S1,  424.  52 

Cleats  and  Magazines _  7, 475. 10 

Total  claims  allowed _  463, 142. 99 

Claims  against  shipbuilder  allowed _  256,816.64 


Balance  due  from  shipbuilder. 


206, 326. 35 
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It  is,  therefore,  apparent  that  the  Shipping 
Board  did  not  make  any  determination  that  sav¬ 
ings  had  been  effected  under  contracts  91  q>.  C., 
and  that  the  settlement  agreement  did  not,  as  ap¬ 
pellants  argue,  “  complete  a  thoroughly  coordi¬ 
nated  adjudication  of  the  question  of  costs  and 
saving”  (appellants’  brief,  page  74)  except  as  a 
disallowance  of  any  claim  for  savings.  The  state¬ 
ments  at  pages  10  and  38  of  appellants’  brief  de¬ 
scribing  Mr.  Milliken’s  report  as  an  adjudication 
of  savings  by  the  respondent  are  unwarranted  by 
the  record,  as  is  also  the  statement  that  respond¬ 
ent  “retained  two-thirds  of  the  saving  of  $931,- 
382.06.”  (Appellants’  brief,  page  11.)  The  state¬ 
ment  at  page  40  of  appellants’  brief  that — 

not  until  this  suit  was  brought  was  the  con¬ 
tention  ever  advanced  that  the  savings  dis¬ 
closed  by  the  audit  were  incorrect.  *  *  * 

has  no  basis  either  in  the  record  or  in  fact.  The 
statement  to  the  same  effect  at  page  67  of  a 
lants’  brief  is  also  unwarranted. 

The  memorandum  prepared  by  Mr.  Adatnson 
(Record,  page  203,  et  seq.),  which  was  transmitted 
to  the  Shipping  Board  by  Mr.  Parker  (Record, 
page  209),  does  not  once  refer  to  the  amount  of  sav¬ 
ings  or  the  method  of  calculation  thereof  adopted  by 
Mr.  Milliken  and  can  not  be  taken  as  an  approval  of 
Mr.  Milliken’s  report,  since  the  statements  madje  by 
Mr.  Adamson  refer  only  to  the  effect  of  the  particu¬ 
lar  allowances  therein  discussed  upon  any  claim 
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for  savings  regardless  of  the  amount  or  method  of 
calculation.  Mr.  Adamson  was  subjected  to  cross- 
examination  (Record,  page  271),  and  appellants 
made  no  attempt  at  that  time  to  elicit  what  they 
now  claim  to  be  the  fact,  that  he  had  formerly 
“  recognized  the  right  of  the  Shipyards  and  the 
Newburgh  Shipyards’  employees  each  to  one-third 
of  the  then  demonstrated  $931,382.06  savings” 
(appellants’  brief,  page  48). 

The  record  clearly  shows  that  the  Shipping 
Board  did  not  determine  that  savings  had  been 
effected  under  contracts  91  S.  C.,  but  even  if  it  had, 
respondent  submits  that  the  official  acts  of  the 
Shipping  Board  can  not  be  taken  as  admissions 

against  interest  on  the  part  of  respondent.  The 
correctness  of  this  principle  is  admitted  by  appel¬ 
lants  theinselves  at  page  73  of  their  brief,  although 
they  attempt  to  limit  its  application  to  the  resolu¬ 
tion  of  the  Shipping  Board,  ignoring  the  fact  that 
in  their  argument  they  contend  that  the  other  docu¬ 
ments  in  question,  viz,  the  audit  report,  Mr.  Milli- 
ken’s  memorandum,  Mr.  Adamson’s  memorandum, 
and  Mr.  Parker’s  memorandum  lead  up  to  and 
should  be  considered  with  the  Shipping  Board  reso¬ 
lution  and  the  settlement  agreement  which  recites 
that  it  is  made  by  the  Shipping  Board  pursuant  to 
action  by  the  Shipping  Board,  and  is  signed  in  the 
name  of  the  Shipping  Board.  (Appellants’  brief, 
pages  10,  34  to  39  inclusive,  69,  73,  and  74.) 
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The  uncontroverted  evidence  establishes  that  respondent 
acted  solely  as  agent  of  the  United  States  of  America 
and  incurred  no  liability  in  its  private  corporate  capacity 

Contract  91  S.  C.  was  entered  into  on  October  29, 
1917,  and  a  supplemental  agreement  was  entered 
into  on  March  16, 1918.  Both  the  original  ancjl  the 
supplemental  contract,  therefore,  were  entered  into 
after  the  enactment  of  the  Emergency  Shipping 
Fund  Provision  of  the  Urgent  Deficiencies  Appro¬ 
priation  Act  approved  June  15,  1917,  40  Stat.  182. 
The  first  section  of  the  Emergency  Shipping  Fund 
Provision  begins  as  follows : 

The  President  is  hereby  authorized  and 
empowered  within  the  limits  of  the  amounts 
herein  authorized — 

( a )  To  place  an  order  with  any  persofi  for 
such  ships  or  material  as  the  necessities  of 
the  Government,  to  be  determined  by  the 
President,  may  require  during  the  period 
of  the  war  and  which  are  of  the  nature,  kind 
and  quality  usually  produced  or  capably  of 
being  produced  by  such  person. 

It  will  be  remembered  that  the  President  on 
July  11, 1917,  issued  his  Executive  Order  No.  2^64, 
entitled:  “ Delegating  to  the  Shipping  Board  Und 
the  Emergency  Fleet  Corporation  the  powers 
granted  the  President  by  the  emergency  shipping 
legislation.”  The  first  paragraph  of  the  order 
begins: 

By  virtue  of  the  authority  vested  in  me  in 
the  section  “  Emergency  Shipping  Fund 


56 


*  *  *  ”  I  hereby  direct  that  the  United 
States  Shipping  Board  Emergency  Fleet 
Corporation  shall  have  and  exercise  all 
power  and  authority  vested  in  me  in  said 
section  of  said  act,  in  so  far  as  applicable 
to  and  in  furtherance  of  the  construction  of 
vessels.  *  *  * 

Subsequently  to  the  execution  of  both  the  origi¬ 
nal  and  supplemental  contracts  No.  91  S.  C.,  viz., 
on  December  3,  1918,  the  President  issued  his 
Executive  Order  No.  3018,  “  supplementing  said 
order  No.  2664,  but  in  no  way  limiting  or  restrict¬ 
ing  the  effect  thereof”  and  directed  that — 

The  United  States  Shipping  Board  Emer¬ 
gency  Fleet  Corporation  shall  have  and  exer¬ 
cise  all  power  and  authority  now  vested  in 
me  by  said  law  with  reference  to  any  and 
all  activities  which  may  be  directly  or  indi¬ 
rectly  applicable  to  ship  or  plant  construc¬ 
tion; 

and  further  provided  that — 

All  acts  heretofore  done  by  said  corpora¬ 
tion  *  *  *  with  reference  to  the  kinds 
of  power  or  authority  herein  delegated,  and 
which  could  have  been  properly  done  by 
me  under  such  statutes  or  any  of  them,  be, 
and  they  are  hereby  ratified  and  confirmed. 

Contract  No.  91 S.  C.  and  the  supplemental  agree¬ 
ment  were  such  contracts  as  the  President  spe¬ 
cifically  authorized  the  Fleet  Corporation  as  his 
agent  to  execute  and  both  of  said  contracts  are 
within  the  express  terms  of  the  ratification  set  forth 
in  Executive  Order  No.  3018. 
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It  is  expressly  provided  in  the  contract  that  title 
to  all  vessels,  either  completed  or  under  construc¬ 
tion,  in  so  far  as  they  had  been  inspected  and  ap¬ 
proved,  was  to  be  in  the  United  States  of  America. 
(Record,  p.  22.) 

Article  XXVI  of  the  contract  (Record,  p.  32) 
contained  the  stipulation  required  by  Revised 
Statutes,  Sec.  3741,  as  amended  by  the  Act  of  Feb¬ 
ruary  27,  1877,  18  Stat.  L.  249,  in  every  con¬ 
tract  accepted  by  or  on  behalf  of  the  United  States, 
to  the  effect  that  no  member  of  or  delegate  to  Con¬ 
gress  was  or  should  be  admitted  to  any  share  or 
part  of  such  contract  or  agreement,  or  to  any 
benefit  arising  thereupon  except  in  so  far  as  Con¬ 
tracts  made  for  the  general  benefit  of  an  incorpo¬ 
rated  company  were  excepted  by  the  Act  of  March 
4, 1919,  Sec.  116,  35  Stat.  L.  1109. 

The  undisputed  evidence  in  the  case  is  tha^:  all 
payments  made  to  the  shipbuilder  under  the  t^rms 
of  Contract  Xo.  91  S.  C.  and  the  supplemental 
agreement  were  made  from  public  moneys  appro¬ 
priated  for  that  purpose  by  Congress.  (Record, 
p.  252.) 

Construction  and  delivery  under  the  contracts  in 
question  were  fully  completed  on  April  27,  1920. 
(Record,  p.  179.)  On  June  5,  1920,  Congress  en¬ 
acted  the  Merchant  Marine  Act,  1920,  41  Stat. 
L.  988,  and  by  that  Act  revoked  the  authority 
theretofore  granted  the  President  and  his  desig¬ 
nated  agents  by  the  emergency  shipping  legisla¬ 
tion. 

This  action  necessarily  terminated  the  authority 
under  which  the  respondent  had  theretofore  acjted 
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with  reference  to  Contract  No.  91  S.  C.  and 
the  agreement  supplemental  thereto,  subject,  how- 
ever,  to  the  following  limitations,  inter  alia ,  in  Sec. 
2  of  that  Act : 

(1)  All  contracts  or  agreements  lawfully 
entered  into  before  the  passage  of  this  act- 
under  any  such  act  or  part  of  act  (hereby 
repealed)  shall  be  assumed  and  carried  out 
by  the  United  States  Shipping  Board,  here¬ 
inafter  called  “The  Board”  *  *  *. 

(4)  (c)  As  soon  as  applicable  after  the 
passage  of  this  act  the  Board  shall  adjust, 
settle,  and  liquidate  ail  matters  arising  out 
of  or  incident  to  the  exercise  by  or  through 
the  President  of  any  of  the  powers  or  duties 
conferred  or  imposed  upon  the  President 
by  any  such  act  or  parts  of  acts  *  *  *. 

Section  35  of  the  Merchant  Marine  Act  provides 
that  the  power  and  authority  vested  in  the  Board 
by  the  Act,  except  as  therein  specifically  provided, 
might  be  delegated  to  respondent.  The  Shipping 
Board  did  not  have  the  organization  necessary  to 
enable  it  to  investigate  the  many  ship  construction 
claims  pending  when  the  Merchane  Marine  Act, 
1920,  was  passed,  or  thereafter  presented,  and  in¬ 
stead  of  building  up  its  own  machinery  for  that 
purpose  it  used  the  respondent’s  organization  for 
the  purpose  of  investigating  claims.  (Record,  p. 
246.)  However,  neither  the  respondent,  nor  its 
trustees,  had  any  authority  to  approve  or  deny  the 
claims  inyestigated  on  behalf  of  the  Shipping 
Board.  (Record,  p.  246.) 
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That  respondent  did  act  as  agent  for  the  Sjiip- 
ping  Board  in  all  matters  performed  with  relation 
to  the  settlement  with  the  shipbuilder,  is  authori¬ 
tatively  determined  by  the  Supreme  Court  in  the 
case  of  Emergency  Fleet  Corporation  v.  Western 
Union,  275  U.  S.  415,  421,  422.  After  reviewing 
the  history  of  the  Fleet  Corporation,  the  court 
said: 

Since  the  passage  of  the  Merchant  Marine 
Act,  1920,  the  Fleet  Corporation  has  been 
the  agency  through  which  the  Shipping 
Board  has  performed  its  principal  functions. 
The  activities  have  consisted  largely  of  main¬ 
taining  and  liquidating  property  acquired 
for  the  United  States  during  the  World  War, 
of  settling  claims  arising  therefrom,  and  of 
operating,  or  causing  to  be  operated,  vessels 
not  disposed  of.  Besides  other  activities,  the 
Fleet  Corporation  has  operated  directly,  and 
has  been  interested  in  the  operation  of,  ves¬ 
sels  owned  by  the  United  States.  Som$  of 
these  government  vessels  have  been  operated 
in  competition  with  American  vessels  pri¬ 
vately  owned.  *  *  *  These  services \  of 
the  Fleet  Corporation  were  obviously  df  a 
public  nature .  It  has  never  done  any  busi¬ 
ness,  or  conducted  any  operation  except  |  on 
behalf  of  the  United  States .  (Italics  sup¬ 
plied.) 

The  evidence  establishes  that  the  respondent  sus¬ 
tained  the  burden  of  showing  that  it  acted  under 
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tlie  contract  in  suit  solely  as  agent  of  the  United 
States ;  it  is,  therefore,  not  liable  in  this  action. 

Harwood  v.  United  States  Shipping  Board 
Emergency  Fleet  Corporation,  26  Fed.  (2) 
116. 

Galveston  Dry  Dock  Co.  v.  United  States 
Shipping  Board  Emergency  Fleet  Corpora¬ 
tion,  13  Fed.  (2)  607 ;  certiorari  denied,  273 
U.  S.  725. 

Tanner-Gross  Co.  v.  El  well  &  Co.,  2  Fed. 
(2)  396. 

Astoria  Marine  Iron  Works  v.  United 
States  Shipping  Board  Emergency  Fleet 
Corporation,  295  Fed.  415. 

CONCLUSION 

Respondent  submits  that  in  any  event  the  terms 
of  contracts  91  S.  C.  must  determine  the  rights  of 
these  appellants.  There  is  no  legal  or  equitable 
principle  which  requires  that,  if  the  Shipping 
Board,  which  is  a  stranger  to  this  cause,  made  a  mis¬ 
take  in  its  transactions  with  the  shipbuilder,  the 
respondent  must  be  compelled  to  commit  the  same 
mistake  for  the  benefit  of  appellants.  The  court 
below  correctly  found  that  no  savings  had  been  ef¬ 
fected,  and  that  appellants,  as  a  class,  had  not  been 
induced  to  enter  or  remain  in  the  employment  of 
the  shipbuilder  by  representations  that  they  would 
share  in  any  savings  effected  in  the  construction  of 
the  ships  ;i  and  had  not  rendered  continuous,  faith¬ 
ful,  and  efficient  performance  of  duty. 
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It  is  respectfully  submitted  that  the  court  b^low 
properly  dismissed  the  bill  of  complaint  herein  Upon 
the  merits  and  that  its  decree  should  be  affirmed. 

Leo  A.  Hover, 

United  States  Attorney  for  the 

District  of  Columbia,  \ 
Attorney  for  Respondent . 

Stephen  Barker, 

E.  L.  M.  Archey, 

United  States  Shipping  Board, 

Merchant  Fleet  Corporation,  j 

Of  Counsel. 
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REPLY  BRIEF  ON  BEHALF  OF  APPELLANT^. 


Appellants  deem  it  necessary  to  notice  and  briefly 
discuss  some  matters  considered  in  respondent’s  bricff. 

I. 

Respondent  persists  in  the  erroneous  contention  that 
so  far  as  labor  is  concerned  the  revised  estimated 
basis  cost  should  have  been  increased  only  to  the  ex¬ 
tent  that  there  was  an  actual  increase  in  the  cost  cj>i* 


labor.  This  is  respondent’s  main  contention.  Before 
again  showing;  the  absurdity  of  this  contention  it  is 
well  to  restate  what  this  contention  is  about. 

Under  Article  XIX  of  the  contract  (Record,  p.  28) 
it  was  provided  that  “the  estimated  total  labor  basis 
cost  shall  be  increased  or  diminished  in  the  ratio  that 


the  rates  of  wages  actually  paid  bear  to  the  original 
schedule  rates  of  wages.”  The  estimated  total  labor 
basis  cost,  per  vessel,  was  $318,551.  This  estimated 
cost  of  labor  was  to  be  increased.  Increased  by  what, 
and  in  what  manner  ? 

What  is  the  respondent’s  contention  in  regard  to 
this  matter?  The  respondent’s  contention  is  that  the 
revised  estimated  cost  of  labor  should  exactly  equal 
the  actual  cost  of  labor.  Respondent  so  states  its 
position  on  pages  31  and  32  of  its  brief,  and  this  posi¬ 
tion  is  stated  and  restated  throughout  the  brief. 

The  purpose  here  is  to  again  show  the  fallacy  of 
this  contention  which  respondent  persists  in  advanc¬ 


ing  in  this  case. 

It  was  originally  estimated  that  the  labor  on  each 
ship  would  cost  $318,551.  This  was  an  estimate  based 
upon  certain  rates  of  wages  (see  schedule  “D,”  at¬ 
tached  to  contract,  R.,  36).  It  obviously  could  not 
have  been  then  determined  that  the  rates  mentioned 
would  be  employed  over  exactly  the  time  necessary  to 
reach  the  total  labor  cost  of  $318,551.  Yet  this  is  what 
the  respondent  apparently  seriously  contends  actually 
happened.  On  page  31  of  respondent’s  brief,  after  a 
preliminary  discussion,  it  is  stated  that  “The  result, 
the  revised  estimated  labor  cost,  would  exactly  equal 
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the  actual  cost.”  In  order  for  this  to  he  true  it  njust 
be  proved,  and  demonstrated,  that,  but  for  the  |  in¬ 
creases  in  labor,  the  labor  cost  on  each  one  of  tljese 
ships  would  have  been  $318,551.  It  is  absurd  to  con¬ 
tend  that  any  such  result  could  have  happened.  In 
fact  Exhibit  “G”  shows  this  did  not  happen. 

Again  on  page  31,  after  citing  a  supposed  example, 
respondent  contends  that  •‘when  the  ratio  between 
the  rates  paid  and  the  original  schedule  rates  is  ap¬ 
plied  to  the  estimated  cost  of  labor  the  revised  esti¬ 
mated  cost  of  labor  exactly  equals  the  actual  cost!  of 
labor.”  And  on  page  32  of  its  brief  respondent  con¬ 
tends,  by  submitting  a  tabulated  statement,  that  the 
revised  estimated  cost  should  have  been  the  original 
estimated  cost  plus  the  actual  increase  in  the  cost  of 
labor.  This  whole  contention  presupposes  an  absurd¬ 
ity,  namely:  that  the  original  estimate  was  accurate  to 
the  cent.  No  other  conclusion  can  be  reached  frpm 
such  a  contention.  It  presupposes  that  had  there  bcten 
no  increases  in  the  cost  of  labor  and  the  schedule  rates 
had  been  applied  the  ships  would  actually  have  cost, 
so  far  as  labor  was  concerned,  exactly  $318,551. 

Wherein  does  the  fallacy  lie  in  this  argument?  Com¬ 
plainants  supposed  that  they  had  pointed  this  out  jin 
their  original  brief,  but  since  respondent  has  failjed 
to  comprehend  the  absurdity  of  its  position,  and  in 
order  to  dispel  the  confusion  which  may  arise  in  tjie 
mind  of  the  court  on  account  of  respondent’s  argu¬ 
ment,  it  is  proposed  to  again  mathematically  demon¬ 
strate  the  fallacy  of  the  argument.  I 

Let  us  repeat  again  that  at  the  outset  it  was  esti¬ 
mated  that  the  labor  on  each  one  of  these  vessels  wou)ld 
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be  $31 S, 551.  This  was  an  arbitrary  figure,  arbitrary 
in  the  sense  that  while  it  was  based  upon  certain  rates 
of  wages,  it  was  a  pure  estimate  as  to  the  length  of 
time  during  which  these  several  rates  would  be  em¬ 
ployed.  Therefore  the  $318,551  was  an  arbitrary  fig¬ 
ure,  to  be  either  increased  or  diminished  bv  a  certain 
amount.  This  figure  played  no  part  in  any  ratio.  It 

was  merelv  a  sum  to  be  added  to  or  subtracted  from. 
* 

What  was  to  be  added  to  or  subtracted  from  this 
figure?  It  was  to  be  added  to  or  subtracted  from  by 
an  amount  determined  by  the  employment  of  a  certain 
ratio.  What  was  this  ratio?  It  was  the  ratio  that 
the  rates  of  wages  actually  paid  bore  to  the  original 
sell  edible  rates  of  wages.  If  the  labor  cost,  but  for  the 
increases,  would  have  been  actually  and*  exactly  equal 
to  the  estimated  labor  cost,  then  there  would  be  some 
force  in  respondent’s  contention,  but  such  was  not  the 
case,  as  is  demonstrated  by  the  fact  that  the  revised 
estimated  cost,  by  increasing  the  original  estimated 
cost  bv  the  ratio  between  contract  rates  and  actual 
rates,  resulted  in  a  much  larger  amount  than  the  actual 
cost  of  labor. 

Let  us  demonstrate  this  again  for  the  benefit  of  re¬ 
spondent  and  the  court. 

Let  us  assume  that  it  is  estimated  that  a  desk  will 
cost  $100  if  it  is  built  by  one  man  receiving  wages  at 
.50  per  hour.  Since  an  estimate  of  cost  cannot  be  based 
upon  a  rate  of  wages  alone  it  must,  therefore,  be  as¬ 
sumed  that  this  man  will  be  employed  200  hours.  The 
estimate  of  cost  of  $100  for  the  desk  therefore,  is 
based  not  only  upon  the  rate  of  wages  but  also  upon 
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an  estimate  of  tlie  time  during  which  that  rate  will 
he  employed.  If  the  man  working  at  .50  an  hour  wor^s 
200  hours  the  desk  will  therefore  actually  cost  the  esii- 

•J 

mated  amount  of  $100. 

Suppose,  however,  that  by  efficient  work  the  m^n 
working  at  the  original  rate  of  .50  per  hour  completes 
the  desk  in  190  hours,  then  the  desk  will  cost,  not  $l(j)0 
as  estimated,  but  $95.00. 

Now  suppose  that  there  has  been  an  increase  in  tljie 
rate  of  wages  from  .50  per  hour  to  .55  per  hour,  ijn 
that  case  the  190  hours  of  work  will  make  the  desk 
actually  cost  $104.50. 

Xow  suppose  that  it  is  provided  in  the  contract  that 
if  there  is  an  increase  in  the  rate  of  wages  that  the 
estimated  cost  ($100)  will  be  increased  in  the  rati^> 
that  the  contract  rate  (.50)  bears  to  the  new  rate  (.55). 
Here  there  was  an  increase  of  10  per  cent.  Here  it  is 
the  $100  estimated  cost  that  is  to  be  increased  by  10 
per  cent,  which  would  make  the  revised  estimated  cost 
$110.  It  is  not,  as  respondent  contends,  the  $95  ac¬ 
tual  cost  that  is  to  be  increased  by  10  per  cent  which, 
if  done,  would  make  the  revised  estimated  cost  $104.5(^ 
exact lv  the  same  as  the  actual  cost. 

The  foregoing  proposition  may  be  stated 
lowing  form: 

Estimated  labor  cost  of  desk  based  on  laboi  of  one 

man  at  .50  i>er  hour  for  1300  hours.  2<m>  x  .50 . 

Cost  of  wages  at  contract  rate  of  .50  jeer  hour  for  100 

hours,  100  x  .50 . 

Actual  wages  paid  (10  ]>er  cent  increase)  at  .55  per 

hour  for  100  hours,  100  x  .55 . 

Estimated  labor  cost  increased  in  ratio  of  .50  to  .55, 

or  a  10  per  cent  increase . 

Difference  between  actual  cost  and  revised  estimated 
cost  (savings)  . 


i 
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Or  let|  us  take  a  case  more  nearly  approximately  the 
figures  in  this  case.  The  same  situation  is  developed 
bv  the  following  statement : 


1.  Estimated  labor  cost . 

1.  Hourly  wage  rate  of  schedule 
attached  to  contract  on  which 

$300,000  is  based . 

3.  Actual  labor  cost . 

i.  Actual  hourly  wage  rate,  ob¬ 
tained  by  dividing:  total  cost  by 
total  hours  worked  (1  million 

hours)  . 

Ratio  of  item  3  to  item  4 

25 

as  required  by  Art.  XIX.... 7^ 
Increase  item  1  by  this  ratio 

Revised  estimated  basis  labor 

cost  . = 

Actual  labor  cost . = 


$300,000 


.  25  cents  per  hour 

$400,000 


.  40  cents  per  hour 

o 

=S 

$300,000  -f  g  of  $300,000  = 
$300,000  4-  $187,500  =  $487,500 

$487,500 

$400,000 


Savings 


$87,500 


The  foregoing  proves  that  the  revised  estimated 
labor  cost  is  not  the  same  as  the  total  actual  labor 
cost,  as  contended  by  the  respondent. 

Respondent  in  its  brief  (p.  *20  et  seq.)  professes  to 
lay  great  stress  upon  the  word  “ assumed,’ ’  used  in  a 
note  appended  to  Exhibit  “G”  and  referring  to  the 
average  rates  of  wages  applied  in  Exhibit  “G.”  In 
fact  the  respondent  goes  so  far  as  to  say  (p.  20)  that 
the  use  of  an  “assumed'’  average  rate  of  wage  consti¬ 
tutes  the  basic  error  in  the  computation  of  the  in¬ 
creased  cost  of  labor  adopted  by  the  appellants  as 
shown  in  Exhibit  “G.”  The  word  “assumed”  is  an 
unfortunate  one,  and  not  in  fact  descriptive  of  the 
method  by  which  the  average  rate  of  wages  was  de¬ 
termined.  Respondent  would  have  the  court  believe 
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that  the  accountants  in  making*  up  Exhibit  “G”  todk 
an  arbitrary  assumed  rate  of  wages  upon  which  to 
base  the  calculations  contained  in  that  exhibit.  Such 

i 

was  by  no  means  the  case.  These  average  rates  weije 
obviously  based  upon  payroll  data  in  the  possession 
of  the  accountants,  because  later  on  in  the  same  note 
on  Exhibit 4 ‘G”  it  is  stated  that  “from  these  approved 
rates  it  is  ascertained  that  the  rate  of  wages  during 
the  first  period  was  140.810847  times  the  average  rate 
of  wages  before  the  first  award,  and  that  the  averagb 

^  j 

rate  of  wages  second  period  was  168.613236  times  the 
average  rate  of  wages  before  the  first  award.”  Other 
notes  upon  the  same  exhibit  very  clearly  show  that 
the  figures  employed  by  the  accountants  were  payroll 
figures  and  data  and  that  it  was  from  these  that  th<je 
average  rates  of  wages  were  determined,  and  that 
these  averages  were  the  result  of  careful  computation 
and  were  not  rates  which  were  merely  assumed  arbi[ 
trarilv  or  without  reason,  as  respondent  would  have 
the  court  assume. 


II. 


Respondent  contends  (p.  46)  that  if  a  saving  isl 
found  to  have  been  effected,  the  court  is  without  juris¬ 
diction  to  make  any  distribution  because  that  would 
be  creating  a  new  contract. 

We  think  this  contention  was  properly  answered  byj 
Mr.  Justice  Hoehling,  who  said,  as  a  part  of  the  law  I 
of  the  case  in  the  court  below  (Record,  p.  53):  j 

“It  has  been  suggested  in  argument,  among! 
other  objections  urged,  that  it  would  be  both 
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impossible  and  improper  for  the  court  to  inter¬ 
pose  its  judgment  in  the  matter  of  the  fund  here 
in  controversy;  but  it  occurs  to  the  Court  that 
if  the  building  owner  be  liable  to  the  employes, 
the  amount  of  such  liability,  if  any,  being  a 
definite,  fixed  and  certain  sum,  the  promissor 
has  no  further  particular  interest  or  concern 
therein,  save  only  the  question,  of  course,  that 
iits  entire  liability  be  discharged  in  this  proceed¬ 
ing.  The  exact  method  and  manner  of  distri- 
bution  of  the  amount  is  a  matter  more  particu¬ 
larly  concerning  the  employes  as  the  ultimate 
distributees  thereof.  If  the  building  owner  de¬ 
sired  to  participate  in  formulating  some  plan 
in  that  regard,  it  had  full  opportunity  to  do  so; 
but,  by  its  refusal,  as  well — repudiation  of  the 
agreement,  it  has  lost  its  right  and  should  not 
now  be  heard  to  complain,  so  far  as  that  matter 
is  concerned.’ ’ 

it  is  true  that  under  the  contract  in  this  case  it  be¬ 
came  the  duty  of  the  shipbuilder  and  the  Fleet  Cor¬ 
poration  to  make  distribution  of  the  saving.  The  ship¬ 
building  company  was  ready  and  willing  to  perform 
its  part  of  the  agreement  and  submitted  a  proposed 
plan  of  distribution  (K.,  81  and  following  schedules). 
What  did  the  Fleet  Corporation  do,  however  ?  It  re¬ 
pudiated  the  agreement,  declined  to  negotiate  with  the 
shipbuilder  a  method  of  distribution  of  the  fund  and 
kept  the  fund  in  its  own  hands.  Is  it  conceivable  in 
a  case  of  this  sort  the  court  is  without  power,  through 
proper  officers,  to  do  that  which  one  party  to  an  agree¬ 
ment  wrongfully  refuses  to  do? 
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In  Slade  v.  Lexington,  141  Ky.,  214,  132  S.  W.,  4(^4, 
32  L.  R.  A.  (N.  S.),  201,  a  water  company  made  a  con¬ 
tract  with  the  city  of  Lexington  to  supply  the  city 
with  water  for  the  term  of  twentv-five  vears,  and 

“At  the  expiration  of  the  twenty-five  yea]rs 

from  the  date  of  completion  and  testing  of  sajid 
water  works,  if  the  city  of  Lexington  does  n^t, 
or  has  not,  purchased  said  water  works  upjm 
above  terms,  it  shall  renew  the  contract  wiltli 
said  company  for  twenty-five  years  longer  upon 
terms  as  mutually  agreed  upon  at  that  time,  y 

The  twenty-five  years  having  elapsed,  the  city  refused 
to  renew  the  contract.  The  Supreme  Court  of  Ken¬ 
tucky,  however,  held  that  the  contract  was  enforeiblje, 
relying  in  large  part  upon  the  case  of  Joy  v.  St.  Loup, 
etc.,  138  U.  S.,  1,  34  L.  ed.,  843.  The  Kentucky  court 
then  said :  j 

“It  will  be  observed  that  the  contract  before 
us  is  no  less  mandatory  than  the  contract  in  the 
Joy  case.  The  language  here  is  that  at  the  ex¬ 
piration  of  twenty-five  years,  if  the  city  of  Lex¬ 
ington  has  not  purchased  the  waterworks  ‘it 
shall  renew  the  contract  with  said  company  for 
twentv-five  years  longer.'  The  parties  evident! v 

meant  that  the  contract  between  the  citv  and 

%/ 

the  water  company  should  be  carried  out  upo|n 
the  terms  agreed  on  for  twenty-five  years,  biit 
it  was  contemplated  that  the  city  would  grow, 
and  what  were  reasonable  terms  then  might  not 
be  reasonable  terms  in  twenty-five  years,  under 
changed  conditions;  and  so,  they  provided  th^,t 
the  contract  should  be  renewed,  but  the  terras 


10 


of  the  renewal  were  to  be  agreed  on  at  the  end 
of  the  twenty-five  years.  The  water  company 
has  invested  a  large  sum  of  money  upon  the 
faith  of  its  contract  rights  here,  and  the  case  is 
not  substantially  different  from  that  of  a  tenant 
who  has  built  an  extensive  improvement  upon  a 
piece  of  land  under  a  contract  that  his  lease  is 
to  be  renewed.  A  court  of  equity  will  not  allow 
injustice  to  be  done  or  one  to  reap  where  an¬ 
other  has  sowed,  upon  the  faith  of  a  contract 

like  this.  At  the  end  of  twentv-five  vears  the 

—  • 

water  company  was  as  much  bound  to  renew 

the  contract  as  the  city  was  bound.  The  plain 

meaning  of  the  writing  is  that  the  contract  is  to 

be  renewed  at  the  end  of  twentv-five  vears.  It 

•  • 

could  not  be  renewed  by  one  alone;  so  it  is  evi¬ 
dent  that  both  parties  were  bound  to  renew. 
The  only  distinction  between  this  case  and  the 
Jov  case  is  that  in  the  Jov  case  the  agreement 
used  the  words  ‘reasonable  and  equitable  terms 
to  be  agreed  on/  and  here  the  words  ‘reason¬ 
able  and  equitable’  are  not  used.  But  the  sense 

is  manifestlv  the  same.  If  the  words  ‘reason- 
* 

able  and  equitable’  had  been  used,  they  would 
have  added  nothing  to  the  sense,  and  the  rule  is 
that  the  omission  of  what  is  necessarily  implied 
is  immaterial.” 

In  this  case  the  court  also  cites  Kaufman  v.  Lig¬ 
gett,  209  Pa.,  87,  67  L.  R.  A.,  353,  103  Am.  St.  Rep., 
988,  58  Atl.,  129.  It  also  cites  Bristol  v.  Bristol  dc  IF. 
Water  Works,  19  R.  I.,  413,  32  L.  R.  A.,  740,  34  Atl., 
359.  Both  of  these  cases  are  equally  in  point  with  the 
Slade  case. 
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The  compilation  of  Ruling  Case  Law  cites  Slade  y. 
Lexington ,  supra ,  in  support  of  the  following  proposi¬ 
tion  :  I 

“It  is  sometimes  provided  in  a  contract  that 
one  of  the  parties  shall  have  the  right  to  re¬ 
ceive  specified  property  or  certain  services  at 
a  fair  and  reasonable  price.  In  such  a  case  the 
courts  hold  that  the  manner  of  determining  tl|e 
price  is  a  matter  of  form  rather  than  of  sub¬ 
stance;  and  if  it  becomes  evident  that  it  cannot 
be  determined  in  the  manner  provided  for  in 
the  contract,  by  reason  of  refusal  of  one  party 
to  do  what  in  equity  he  ought  to  do,  the  court 
will  determine  it  upon  the  application  of  the 
other.’ ’  6  Rul.  Cas.  Law.  62-63. 


In  Central  Trust  Co.  v.  Wabash,  St.  L.  &  P.  By. 
Co.  and  others  (The  City  of  St.  Louis  and  another,  in  - 
tervenors),  29  Fed.,  546;  Jog ,  ct  al.,  v.  St.  Louis ,  et  al 
138  U.  S.,  1,  34  L.  ed.,  843,  which  was  in  fact  the  Cen¬ 
tral  Trust  Co.  case,  it  was  held  that  a  contract  which 
provided  for  the  use  by  other  railroads  of  rights  of* 
way  upon  fair  and  reasonable  terms  was  not  so  indefi¬ 
nite  as  to  render  it  void,  and  it  was  also  held  that  k 


court  of  equity  had  power  to  determine  the  fair  and 
reasonabel  terms  for  the  use  of  the  right  of  wav  bk 
other  railroads.  In  this  case  the  Supreme  Court  said: 


“In  the  present  case  it  is  urged  that  the  court 
will  be  called  upon  to  determine  from  time  to 
time  what  are  reasonable  regulations  to  be  madj* 
for  the  Wabash  for  the  running  of  trains  upoif 
its  tracks  by  the  Colorado  Co.  This  is  no  mor^ 
than  a  Court  of  Equity  is  called  upon  to  db 
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whenever  it  takes  charge  of  the  running  of  a 
railroad  by  means  of  a  receiver.  Irrespectively 
of  this,  the  decree  is  complete  in  itself  and  dis¬ 
posed  of  the  controversy;  and  it  is  not  unusual 
for  Court  of  Equity  to  take  supplemental  pro¬ 
ceedings  to  carry  out  its  decree  and  make  it 
effective  under  altered  circumstances." 

In  the  case  at  bar  the  agreement  is  much  simpler  and 
less  involved  than  in  the  Joy  case.  In  the  case  at  bar 
nothing  isjJefinite  except  the  “method  of  distribu¬ 
tion,"  whereas  in  the  Joy  case  most  of  the  terms  and 
conditions  upon  which  other  railroads  were  to  be  per¬ 
mitted  to  use  the  tracks  were  left  to  be  determined  by 
the  Court. 

III. 

The  respondent  contends  that  the  case  of  Emergency 
Fleet  Corporation  v.  Western  Union,  (275  U.  S.,  415), 
is  authority  for  the  proposition  advanced  that  the  re¬ 
spondent  is  not  liable  because  it  acted  as  agent  for 
the  Shipping  Board. 

The  Western  Union  case  is  not  authoritv  for  this 

* 

proposition.  In  that  case  it  was  expressly  stated  by 
the  Court  that  the  question  whether  messages  trans¬ 
mitted  for  the  Fleet  Corporation  after  May  31,  1922, 
should  be  paid  for  at  the  commercial  rate  or  at  the 

lower  Government  rate  was  one  of  statutorv  construe- 

* 

tion,  the  Post  Roads  Act  being  the  statute  to  be  con¬ 
strued.  i  It  was  expressly  held  by  the  Court  in  that 
case  that  the  right  to  the  Government  rate  did  not 
arise  from  the  fact  that  the  Fleet  Corporation  was  an 
instrumentality  of  the  Government  but  because,  under 
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the  construction  placed  by  the  Court  upon  the  P\)st 
Roads  Act  and  upon  the  conduct  of  the  parties  prior 
thereto,  the  Fleet  Corporation  was  a  department  of 
the  Government  within  the  meaning  of  the  Post  Ro<fds 
Act  entitling  it  to  the  Government  rate. 

It  is  interesting  to  note  that  the  construction  placed 
by  the  Court  upon  the  Post  Roads  Act  was  determined 
by  the  construction  given  to  the  act  by  the  United 
States  and  acquiesced  in  by  the  Western  Union  ov  er 
a  long  period  of  years. 

But  we  do  not  have  to  rely  upon  the  foregoing  state¬ 
ment  of  the  issue  and  decision  by  the  Court  to  sh^w 
that  it  does  not  support  the  contention  of  the  respond¬ 
ent  ;  we  have  the  statement  of  the  Court  itself  that  it 
does  not.  The  Court  said,  among  other  things,  that 
the  claim  that  the  Government  rates  did  not  apply  to 
messages  of  the  Fleet  Corporation  rested  in  part  upon 
the  fact  that  it  was  an  agency  of  the  Shipping  Board. 
But,  said  the  Court,  that  argument  did  not  support  the 
claim;  and  the  Court  then  proceeds  to  review  the  his¬ 
tory  of  the  Fleet  Corporation  and  to  conclude  that  it 
was  entitled  to  the  Government  rate  not  as  an  instru¬ 
mentality  of  the  Government  but  as  a  department  of 
the  Government  within  the  meaning  of  the  Post  Roads 
Act,  as  acquiesced  in  by  the  parties. 

It  is  also  quite  convincing  that  the  Western  Union 
case  does  not  support  the  contention  of  the  respondent 
when  we  consider  that  nowhere  in  that  decision  do^s 
the  Court  mention,  or  impliedly  overrule  or  in  an1^ 
way  modify,  the  many  decisions  of  the  Supreme  Court 
in  which  the  Fleet  Corporation  had  been  held  liabl 
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upon  its  contracts,  such  as  United  States  v .  Strang , 
254  U.  S.,  491,  41  S.  Ct.,  165,  65  L.  Ed.,  368;  Kricli- 
man  v.  United  States ,  256  U.  S.,  363,  41  S.  Ct.,  514, 

65  L.  Ed.,  992;  Sloan  Shipyards  Corporation  v.  Emer¬ 
gency  Fleet  Corporation ,  258  U.  S.,  549,  42  S.  Ct.,  386, 

66  L.  Ed.,  762;  Astoria  Marine  Iron  Works  r.  Fleet 
Corporation ,  258  U.  S.,  549,  42  S.  Ct.,  386,  66  L.  Ed., 
762;  Eichberg  v.  Fleet  Corporation,  51  App.  D.  C.,  44, 
273  F.,  886. 

The  foregoing  authorities  are  still  the  law  with 
reference  to  the  suability  and  liability  of  the  Fleet 
Corporation  for  its  contracts,  and  the  Western  Union 
case  in  no  way  overrules  or  modifies  the  law  estab¬ 
lished  by  these  cases,  the  Western  Union  case  being- 
one  of  statutory  construction  only,  the  conclusion  rest- 
ing  upon  the  conduct  of  the  parties. 

Respectfully  submitted, 

CHARLES  A.  DOUGLAS, 

,  ASHBY  WILLIAMS, 

JO  V.  MORGAN, 

Attorneys  for  Appellants . 
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